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PREFACE. 


This  volnine  contains  the  reports  of  all  the  remaining  cases  of 
the  territorial  court  in  which  opinions  were  written  subsequent  to 
those  found  in  volume  five.  Also  the  reports  of  all  cases  in  which 
memorandum  decisions  were  made,  except  cases  where  the  ques- 
tion  was  the  sufficiency  of  the  evidence  to  support  the  verdict  or 
findings,  a  few  of  these,  from  the  condition  of  the  record,  it  was 
deemed  advisable  not  to  report. 

R  B.  TRIPP. 


TABIE  OF  CASES  REPORTED  IN  THIS  VOLUME. 


Pace. 

Adams  v.  Smith 94 

Alderaon,  School  District  v 145 

Allery.  JenkB 482 

American  M.  &  I.  Co.,  Luce  v. . .  122 

Anderson,  Territory  y 800 

Armstrong,  Territory  v 226 

Beachv.Beach 871 

Beach,  Beach  t 871 

Beaapre,  Perry  v 49 

Beck,   Sturr  V 71 

Board,  Territoryv 89 

Bode  ▼.  New  E.  I.  Co 499 

Booth,  Purcellv 17 

Bonton  ▼.  Haggart 82 

Brown  V.  Forbes 278 

Balen,  Jndson  v 70 

Burke,  Rushton  v 478 

Burris,   Mnrry  y 170 

Buttx  y.  Golton 806 

Capital  Bank  y.  School  District. .  248 

Carpenter,  United  States  y 294 

Chicago,  M.   &  St.  P.    Ry.   Co., 

Hubery 892 

Chicago,  M.  &  St.  P.  Ry.,  Pielke  y.  444 

Chicago  &  N.  W.  Ry.  Co.,  Karry.  14 

Citizens'  N.  Bk.  y.  Jenks 482 

City  of  Grand  Forks,  McLauren  y .  897 

City  of  Rapid,  McGuire  y 846 

Coe,  Rathbone  y 91 

Coleman,  St.Paul  F.ftM.  Ins  Co.y.  458 

Collins,  Territory  y 284 

Colton,ButtKy 806 

Continental  Ins.  Co.,  Smith  y....  488 

County  of  Nelson  y.  Northcote  . . .  878 

Cox,  Territory  y 501 

Crosier,  Territory  y 8 

Cummings  y.  Jenks 482 


Page. 
Dakota  F.  &  M.  Ins.  Co.,  Water- 
bury  y 468 

Dartmouth  S.  Bk.  y.  .School  Dis- 
trict  332 

Dayis,  Hodgdon  y 21 

Dean  y.  First  Nat.  Bk 222 

Dean,  Henry  y . .  1 78 

Dickson,  First  Nat.  Bk.  y 801 

Dodge  y.  Furber 217 

Edmison  y.  Hancock 281 

Ely,  Territory  y 128 

Eyans  y.  Hughes  County 102 

Farmers  &  M.   N.   Bk.  y.  School 

District 265 

Feldenheimer  y .  Tressel 265 

Ferris  y.Vannier 186 

Field  y.  Jenks. .  •   482 

first  Nat.   Bk.,  Dean  y 222 

First  Nat.  Bk.  y.  Dickson 801 

First  Nat.  Bk.  y.  Honey  man....  275 

First  Nat.   Bk.,  McLaughlin  y 406 

First  Nat.   Bk.  y.  North 186 

First  Nat.  Bk.,  Sioux  Falls  Nat. 

Bk.  y 118 

Fisk  y.  Stone 85 

Forbes,  Brown  y 278 

Fremont,  E.  &  M.  V.  R.  R.   Co., 

Sprague  y 86 

Fridley,  Van  Dusen  v 822 

Furber,  Dodge  y 217 

Gilbert,  Obern  y 119 

Gilman,  Plymouth  y 804 

Godfrey,  Territory  y 46 

Gossage  y.  Pennington  County. .  105 
Grand  F.  N.  Bk.  y.  Minneapolis  & 
N.KCo 857 


Vlll 


TABLE  OF  GASES  BEPOBTED. 


Gall  R.  L.  Go.  v.  Eeefe< 


Page. 
.  160 


Haggart,  Bouton  ▼ 

Hancock,  Edmison  v. 

Henry  y.  Dean 

Hodgdon  y.  Dayis  . . 


82 

231 

78 

21 

Honey  man,  First  Nat.  Bk.  y 275 

Hornthal  y.  Jenks 432 

Haber  y.  Chicago,  M.  &  St.  P.  Ry. 

Co 892 

Hughes  County,  Eyans  y 102 


Insurance  Co.,  Lyon  y, 


67 


Jackman,  Northern  P.  R.  R.  Co.  y.  236 

Jenks,  Aller  y 482 

Jenks,  Citizens'  N.  Bk.  y 432 

Jenks,   Cummings  y 432 

Jenks,  Pieldy 432 

Jenks,  Hornthal  y 432 

Jenks,  Straw  y 414 

Jones,  Territory  y 85 

Judson  y.  Bulen 70 

Ealscheuer  y.  Upton 440 

Karr  y.  Chicago  &  N.  W.  Ry.  Co.     14 

Keefe.  Gull  R.  L.  Co.  y 160 

Keehl  y.  Schaller 499 

King,  Territoryy 131 

Eronebush  y.  Baumin 243 

Ladder  y.Propper 64 

Leistekow,  Schmidt  y 386 

Leyinger,  Peck  y 54 

Luce  y.  American M.  &]L  Co. .... .  122 

Lyon  y.  Insurance  Co 67 

McCauley,  Oswald  y 289 

McCoy,  Rodgers  y 238 

McGuire  y.  City  of  Rapid 846 

McHenry,  Yerkes  y 5 

McKay  y.  Shotwell 124 

McLaughlin  y.  First  N.  Bk 406 

McLauren  y.  City  of  Grand  Forks  397 

McMahon  y.  Plnmmer. ...    - 42 

McPherson,  Territory  y 27 

Minneapolis  &  N.  E.  Co.,  Grant  F. 

N.  Bk.  y 357 

Mitchell,  St.  Croix  L.  Co.  y 215 

Murry  y.  Burris 170 

Murry,  O'Niel  y 107 


Page. 
National  G.  A.  Bk.  y.  Rayman.. . .  402 

Neidecken,  St.  Paul  P.  &  M.  Ins. 

Co-  ▼ 494 

New  E.  L  Co..  Bode  y 499 

North,  First  Nat.  Bk.  y 136 

North,  Rudolph  y 79 

Northcote,  Nelson  County  y 878 

Northern  P.  R.  R.  Co.  y.  Jackman  286 

Obemy.  Gilbert 119 

O'Niel  y.  Murry 107 

Oswald  y.  McCauley.  289 

Patterson,  Warder  y 88 

Peck  y.  Leyinger 54 

Pennington  County,  Gopsage  y. . .  105 

Perry  y.  Beaupre 49 

Pielke  y.  Chicago,  M.  &  St.  P.  Ry. 

Co 444 

Plummer,  McMahon  y 42 

Plymouth  Co.  Bk.  y.  Gilman 804 

Pratt,  Territory  y 483 

Propper,  Lander  y 64 

Purcelly.  Booth 17 

Rathbone  y.  Coe 91 

Raumin,  Kronebusch  y 243 

Rayman,  National  G.  A.  Bk.  y 402 

Raymond  y,  Spicer 45 

Relchert  y.  Simons 239 

Rodgers  y.  McCoy 288 

Rudolph  y.  North 79 

Rushton  y.  Burke 478 

St.  Croix  L.  Co.  y.  Mitchell 215 

St.  Paul  F.  &  Ins.  Co.  y.  Coleman  458 
St.  Paul  F.  &  Ins.  Co.  y.  Neidecken  494 

Sames  y.  Spawn 16 

Sandager  y.  Walsh  County 31 

Sckaetzel,  Thompson  y 284 

Schaller,  Keehl  y 499 

Schmidt  y.  Leistekow 386 

School  District  y.  Alderson 145 

School  District,  Capital  Bank  y. . .  248 
School  District,  Dartmouth  S.  Bk. 

y 832 

School  District,  Farmers  &  M.  N. 

Bk.y 255 

Schuster  y.  Thompson  . ., 10 

Shotwell,  McKay  y 124 

Simons,  Relchert  y 239 


TABLE  OF  CASES   REPORTED. 


IX 


Page. 
Sioux  Falls  Nat.  Bk.  y.  First  Nat. 

Bk 118 

Smith,  Adams  ▼ 94 

Smith  ▼.  Ck>iitinental  Ins.  Ck> 438 

Spawn,  Sames  v 16 

Spicer,  Baymond  y 45 

Sprague  y.  Fremont,  £.  &  M.  V.  K. 

B.  Co 86 

Stone,  Flaky 85 

Straw  ▼.  Jenks 414 

Sturry.  Beck 71 

Stntsman  County,  Wallace  y 1 

Swan,  Wallace  y 220 

Territory  y.  Armstrong 226 

Territory  y.  Anderson 800 

Territory  y.  Board 89 

Territory  y.  Collins 284 

Territory  y.  Cox. 501 

Territory  y.  Crosier 8 

Territory  y.  Ely 128 


Page. 

Territory  y.  Godfrey 46 

Territory  y.  Jones 85 

Territory  y.  King 181 

Territory  y.  McPberson 27 

Territory  y.  Pratt 488 

Thompson  y.  Schaetzel 284 

Thompson,  Schuster  y 10 

Tressel,  Feldenheimer  y 265 

United  States  y.  Carpenter 294 

Upton,  Ealscheuer  y 449 

Van  Dusen  y.  Fridley 822 

Vannier,  Ferris  y 186 

Wallace  y.  Stntsman  County.  ...      1 

Wallace  y.  Swan 220 

Walsh  County,  Sandager  y 81 

Warder  y.  Patterson 88 

Waterbury  y.  Dakota  F.  ft  M.  Ins. 
Co 468 

Yerkes  y.  MeHenry 5 


CASES 


ARGUED   AND    DETERMINED 


IN    THB 


Supreme  Court  of  Dakota  Territory. 


Wallace  et  al.,  Respondents,  v.  STirrsMAN  Couimr,  Appellant* 


1.  Taxes,  Action  to  Beoover  Baok  —  When  Maintainable. 

Under  §  78,  chap.  28,  Pol.  C,  providing  that  "when,  bj  mistake  or 
wrongf  al  act  of  the  treasurer,  land  has  been  sold  on  which  no  tax  waa 
due  at  the  time,  the  county  is  to  save  the  purchaser  harmless  by  paying 
him  the  amount  of  principal  and  interest  to  which  he  would  have  been 
entitled  had  the  land  been  rightfully  sold."  Held,  that  where  the  treas- 
urer sold  land  not  subject  to  taxation  (property  of  the  United  States)  the 
county  was  liable  to  the  purchaser  for  the  amount  paid  and  the  statutory 
interest,  thirty  per  cent  per  annum.     Trifp,  C.  J.,  dissenting. 

2.  Appeal  —  Practice — Behearing,  Jurisdiction  to  Grant. 

Where  the  remittitur  has  been  sent  to  and  filed  in  the  court  from  which 
the  appeal  was  taken,  without  fraud  or  mistake,  the  supreme  court  has  no 
jurisdiction  to  grant  a  rehearing. 

(Argued  and  determined  at  the  May  Term,  1887.) 

APPEAL  from    the  district  court,  Stutsman    county;  Hon. 
W.  H.  Francis,  Jndge. 

This  was  an  action  by  Chas.  8.  Wallace  and  Jas.  M.  Martin,  as 

assignees  of  Daniel  H.   Wallace,  plaintiffs,    against   Stutsman 

county,  to  recoyer  back  money  paid  on  account  of  certain  tax 

sales.    After  the  issues  had  been  made  up  the  case  was  submitted 

to  the  court  on  an  agreed  state  of  facts,  upon  which  it  rendered 

judgment  in  favor  of  the  plaintiffs.     It  appeared  from  these  facts 

that  the  lands  sold  had,  while  a  part  of  the  public  domain,  been 
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granted  to  the  Northern  Pacific  Railroad  Oompany  on  certain 
conditions,  which,  prior  to  March,  1886,  had  not  been  complied 
with ;  that  the  sales  were  made  to  Ohas.  S.  Wallace,  one  of  the 
plaintiffs,  for  taxes  for  the  years  1880  and  1882,  and  that  there 
was  a  payment  by  him  of  taxes  on  the  land  for  the  year  1881  to 
protect  his  purchase  for  1880 ;  that  in  August  and  September, 
1886,  the  district  court  of  that  county,  at  the  suit  of  the  North- 
em  Pacific  Bailroad  Company  against  the  county  treasurer  and 
said  Chas.  S.  Wallace,  had  entered  decrees  perpetually  enjoining 
the  treasurer  from  issuing  tax  deeds  to  any  one  on  account  of 
said  sales,  from  which  decrees  no  appeals  had  ever  been  taken; 
that  in  1886,  said  Chas.  S.  Wallace  assigned  his  tax  certificates 
to  the  plaintiff,  Jas.  M.  Martin,  as  assignee  of  Daniel  H.  Wal- 
lace, to  pay  certain  debts,  the  surplus,  if  any,  to  be  returned  to 
said  Chas.  8.  Wallace ;  that  in  September,  1886,  the  plaintifiEs 
tendered  to  the  board  of  county  commissioners  of  said  Stutsman 
county  the  tax  certificates  issued  by  its  treasurer,  and  offorod  to 
surrender  them  on  the  payment  of  the  amounts  paid  and  thirty 
per  cent  interest  per  annum,  from  the  dates  of  the  payments; 
that  the  defendant  refused  to  pay  the  same  or  any  part  thereof ; 
that  none  of  the  lands  had  ever  been  redeemed  from  said  sales,  or 
from  the  taxes  subsequently  paid. 

It  was  conceded  in  this  court,  by  the  county,  that  the  lands 
sold  for  taxes  were  not  subject  to  taxation  during  the  period  in- 
volved in  this  case. 

The  court  as  conclusions  of  law  found  that  no  taxes  were  due 
on  the  lands  that  had  been  sold ;  that  the  lands  had  been  sold  by 
the  mistake  and  wrongful  act  of  the  treasurer,  and  that  the  plain- 
tiffs were  entitled  to  recover  from  the  defendant  the  amounts 
that  had  been  paid,  with  thirty  per  cent  interest  per  annum  from 
the  date  of  the  payments,  and  entered  judgment  against  the 
county,  April  13,  1887,  for  $35,825.13,  whereupon  the  defend- 
ant appealed. 

Section  78,  chapter  28,  so  far  as  applicable,  will  be  found  stated 
in  the  head-note.  Persons  entitled  to  redeem  from  tax  sales  were 
required  to  pay  the  bid  and  thirty  per  cent  interest  thereon  per 
annum  from  the  date  of  the  sale  and,  also,  any  other  taxes  the 
purchaser  had  paid  on  the  property,  with  like  interest. 
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Roderick  Itoae^  for  appellant. 

In  the  absence  of  statutory  provisions  the  rule  of  oa/oecU  etnptor 
applies  to  purchasers  at  tax  sales.  Cooley  (2d  ed.),  476;  2  Desty, 
580 ;  City  v.  Humphry,  84  Ind.  467 ;  Hamilton  v.  Valient,  30 
Md.  139 ;  Lynde  v.  Melrose,  10  Allen,  49 ;,  Sullivan  v.  Davis,.  29 
Kan.  28 ;  Lyon  v.  Goddard,  22  id.  389 ;  Jenks  v.  Wright,  61 
Pa.  St.  410 ;  Kico  v.  Auditor,  30  Mich.  12 ;  Packard  v.  New 
Limerick,  34  Me.  266;  Loomis  v.  Los  Angeles,  59  Cal.  456;  Mc- 
Whinney  v.  Lidianapolis,  98  Ind.  182 ;  Hyde  v.  Supervisors,  43 
Wis.  129 ;  Hilgenberg  v.  Board,  8  N.  E.  Rep.  294 ;  Cogburn  v. 
Hunt,  56  Miss.  718 ;  Goodman  v.  Sanger,  91  Pa.  St.  71 ;  Worley 
V.  Town,  11  N.  E.  Eep.  227;  Blackwell  (3d  ed.),  49;  Sonoma 
County  Tax  Case,  13  Fed.  Rep.  789. 

In  any  event  respondents  could  not  recover  back  more  than 
the  bid  and  interest  from  the  demand.  Burrows,  Taxation,  442 ; 
Vermont  C.  R.  R  Co.  v.  Burlington,  28  Vt.  193 ;  Slack  v.  Nor- 
wich, 32  id.  318 ;  Matheson  v.  Mazomania,  20  Wis.  191 ;  Noyes 
V.  Haverill,  11  Cush.  838;  Look  v.  Industry,  51  Me.  375; 
Boston  Glass  Co.  v.  Boston,  4  Mete.  181. 

By  section  78,  chapter  28,  the  legislature  never  intended  to 
provide  a  remedy  to  recover  back  taxes  on  lands  which  it  forbid 
to  be  taxed.  Dwarris,  Statutes,  143.  Again,  this  was  not  a  mis- 
take of  the  treasurer,  but  the  assessor.  It  was  the  treasurer's  duty 
to  collect  the  tax.  §§  40,  41,  45,  95,  96,  62,  84,  89,  67,  37,  26, 
67,  chap.  28,  Pol.  C. 

Dodge  di  Camp  and  J,  S.  Watson^  for  respondents. 

By  section  78,  chapter  28,  the  county  is  to  hold  the  purchaser 
harmless  if  the  lands  are  sold  by  mistake  or  wrongful  act.  We 
contend :  1.  The  act  of  selling  was  a  mistake  of  fact  in  the  treas- 
urer's supposing  the  grantee  had  performed  all  the  conditions, 
when  it  had  not.  2.  The  act  of  selling  was  a  wrongful  act  within 
the  meaning  of  this  section.  3.  Respondents  had  a  remedy  at 
common  law,  the  entire  consideration  having  failed.  On  the  first 
two  points,  see  §§  888,  889,  2097,  C.  C. ;  Sedg.  Const.  Stat.  220 ;  3 
Blackstone,  2;  Kerr,  Fraud  &  M.  396;  Story  Eq.  110;  East  I.  Co. 
v.  Neave,  5  Ves.  173;  Hastie  v.  Couluvier,  9  Exch.  102;  Cham- 
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plin  V.  Laytin,  18  Wend.  407,31  Am.  Dec.  382;  Shotwell  v. 
Murray,  1  Johns.  Oh.  512.  If  the  treasurer's  duties  were  purely 
ministerial  and  he  sold  property  over  which  his  principal  had  no 
jurisdiction,  his  act  is  wrongful.  Story,  Agency,  §§  306,  307j 
308;  Barns  v.  Foley,  5  Burr.  2711;  Tracy  v.  Swartout*  10  Pet. 
80 ;  Eipley  v.  Galeston,  9  Johns.  201.  In  view  of  sections  62  and 
52  a  discretion  is  conferred.  Presumptively  the  mistake  is  one 
of  fact.  Jenks  v.  Fritz,  2  W.  &  S.  201,  Kerr,  405 ;  Black  v. 
Ward,  15  Am.  Rep.  162;  Cooper  v.  Phibbs,  15  W.  R  1053; 
Commissioners  v.  Young,  18  Kan.  ^440.  Here,  it  matters  not 
the  kind  of  mistake.  Northrop  v.  Graves,  50  Am.  Dec.  264. 
The  statute  with  its  acceptance  by  the  act  of  purchase  constitutes 
a  contract,  and  a  plea  of  caveat  emptor  or  mistake  of  law  will  not 
avail.  Corbin  v.  Commissioners,  1  McCrary,  521 ;  State  v. 
County,  15  N.  W.  Rep.  375 ;  Commissioners  v.  Young,  18  Kan. 
440;  Henry  v.  Town,  15  Vt.  460;  Saulters  v.  Town,  35  id.  351; 
Bredin  v.  Commissioners,  87  Pa.  St.  441 ;  Roberts  v.  Adams,  25 
K  W.  Rep.  726,  30  id.  405 ;  Norton  v.  Supervisors,  13  Wis.  684. 
Chapman  v.  City,  40  N.  Y.  372 ;  People  v.  Chapin,  5  N.  E.  Rep. 
64 ;  Marsh  v.  Supervisors,  42  Wis.  355 ;  McCann  v.  Otoe,  9  Neb. 
324;  Morris  v.  County,  42  la.  416 ;  Cooley,  370. 

Under  section  78  respondents  are  entitled  to  the  same  interest 
as  they  would  have  been  had  the  lands  been  rightfully  sold . 

Under  the  facts  here  presented  respondents  could  recover  at 
common  law  as  for  money  paid  for  a  consideration  that  had 
failed.  Norton  v.  Supervisors,  stcpra;  Chapman  v.  City,  supra; 
Gillett  V.  Hartford,  31  Conn.  356 ;  Slack  v.  Norwich,  33  Vt.  818; 
Preston  v.  City,  12  Pick.  7 ;  Boston  S.  G.  Co.  v.  Boston,  4  Mete. 
181 ;  Dow  V.  Boston,  6  Gray,  131 ;  Joyner  v.  Third  School  Dist, 
3  Cush.  567;  Shaw  v.  Becker,  7  id.  442 ;  Saulters  v.  Victory,  85  Vt. 
357 ;  Commissioners  v.  Young,  18  Kan.  440 ;  Northrop  v.  Graves, 
19  Conn.  548,  50  Am.  Dec.  264;  Culbreath  v.  Culbreath,  7  Ga. 
64,  50  Am.  Dec.  375 ;  Moses  v.  Macfarland,  2  Burr.  1005 ;  Black 
V.  Ward,  27  Mich.  191, 15  Am.  Rep.  162 ;  Thompson  v.  Roe,  22 
How.  422.  Section  73,  chapter  28,  requires  no  examination  of 
the  title  by  the  purchaser,  it  guarantees  it. 

The  right  of  recovery,  however,  is  secured  by  section  78.  If 
the  lands  were  not  liable  to  taxation,  clearly  their  sale  was  a  mis- 


1887.]  TERKRS  V.    MC  HSNBT.  5 

take  or  a  wrongful  act.     The  section  has  a  two-fold  purpose  —  to 
secure  the  purchaser  and  promote  public  interest. 

By  the  Coubt: 

The  judgment  in  this  case  is  afiirmed.  All  of  the  justices  con- 
cur, except  Tripp,  C.  J.,  who  dissents. 

Repobteb:  — At  the  February  Term,  1888,  the  October  Term, 
1887,  not  having  been  held,  the  appellant  made  a  motion  for 
a  rehearing.  It  appeared  that  the  remittitur  had  been  sent  down 
and  filed  ip  the  court  below,  thereupon  the  court  made  the  fol- 
lowing order: 

The  motion  for  a  rehearing  in  this  case  is  denied  on  the  ground 
that  this  court,  after  the  filing  of  the  remittitur  in  the  lower 
court  without  allegation  of  inadvertence,  fraud  or  mistake,  has 
lost  jurisdiction.     All  the  justices  concurring. 


Yerkes,  Appellant,  v.  MoHenry,  Respondent. 
Judgment — Opening  —  Jurisdiction. 

Where  by  mistake  of  fact  an  attorney  consented  to  the  rendition  of  a  judg- 
ment against  his  client  for  an  amount  in  excess  of  what  the  other  party 
was  entitled  to,  and  within  sixty  days  after  the  discovery  of  the  mistake 
the  cUent  applied  to  have  the  judgment  vacated,  and  for  leave  to  defend 
as  to  the  excess,  but  the  term  had  passed  and  more  than  a  year  from  the 
rendition  of  the  judgment  had  expired,  held,  the  court  could  grant  no  re- 
lief either  at  common  law,  or  under  g  143,  C.  C.  Pro.,  which  provides  that 
the  court  "may  *  *  *  in  its  discretion,  and  upon  such  terms  as  may  be 
just,  at  any  time  within  one  year  after  notice  thereof,  relieve  a  party  from 
a  judgment,  order,  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excusable  neglect." 

(Argued  and  determined  at  the  February  Term,  1887.) 

APPEAL   from  the   district  court,  Cass  county ;  Hon.  W.  B. 
McCojraELL,  Judge. 

This  was  an  action  by  a  mortgagee  to  recover  possession  of  the 
mortgaged  chattels,  commenced  the  9th  day  of  June,  1883.  The 
case  was  called  for  trial  on  the  11th  day  of  December,  1884,  and 
the  defendant  withdrew  his  answer,  whereupon  the  plaintiff  at 
that  time  took  judgment  according  to  the  prayer  of  his  complaint, 
being  the  ordinary  judgment  in  claim  and  delivery. 

On  the  29th  day  of  March,  1886,  the  defendant  applied  to  the 
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court  to  have  the  jadgment  opened  and  for  leave  to  answer. 
The  application  was  supported  by  affidavits  and  a  proposed  an- 
swer. It  appeared  from  the  affidavits  that  several  of  the  animals 
upon  which  the  mort^^age  had  been  given  had  died  without  fault 
of  the  mortgagor  prior  to  the  commencement  of  the  action,  and 
also  that  some  of  the  property  had  been  stolen.  The  value  of 
this  property,  according  to  the  findings  of  the  court  in  the  original 
judgment  of  December,  1884,  was  $520. 

The  reason  given  for  not  interposing  this  defense  before  and 
for  permitting  the  judgment  to  be  taken,  was  presebted  by  the 
f oUowing  affidavit  of  the  defendant's  attorney :  ^^  M.  W.  Greene 
being  first  duly  sworn  says  that  he  is,  and  was  at  the  time  of  the 
entry  of  judgment  in  the  above-entitled  action,  one  of  the  attorneys 
for  the  defendant  therein ;  that  as  such  attorney  he  was,  on  the 
11th  day  of  December,  1884,  in  attendance  in  this  court  when  said 
cause  was  reached  for  trial ;  that  through  inadvertence  or  mistake, 
the  defendant  and  the  person  who  had  charge  of  this  case  in  the 
office  of  Miller  &  Greene,  said  defendant's  attorneys,  had  failed 
to  inform  affiant  of  the  fact  that  any  of  the  property  described  in 
the  complaint  had  not  been  taken  by  the  officer  who  served  the 
papers  in  said  action,  or  that  any  of  the  property  described 
therein  was  dead,  or  had  been  stolen  from  the  defendant  before 
the  commencement  of  this  action ;  that  the  attention  of  this 
affiant  had  not,  at  that  time,  been  called  to  the  fact,  nor  did  he,  at 
that  time,  know  that  the  property  described  in  the  complaint  had 
been  rebonded  by  said  defendant ;  that  this  affiant  consented  to 
withdraw  the  defendant's  answer,  and  that  judgment  be  entered 
for  the  plaintiff,  supposing  and  believing  that  the  property  de- 
scribed in  said  affidavit  and  notice  in  claim  and  delivery,  and  all 
thereof  was  in  the  possession  of  the  plaintiff,  and  that  a  judgment 
for  the  plaintiff  would  simply  determine  his  right  to  retain  the 
same  under  the  chattel  mortgage  described  in  said  complaint. 

'^  That  affiant  further  says  that  he  has  within  the  last  sixty  days 
heard  a  full  statement  of  the  defendant's  case  and  believes  that 
said  defendant  has  a  good  defense  upon  the  merits  to  the  extent 
of  the  value  of  the  property  described  in  his  proposed  answer 
herein." 

The  court  made  an  order  that  the  defendant's  motion  to  open 
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the  judgment  and  for  leave  to  atiswer  be  granted  unless  the  plain- 
tiff within  ten  days  consented,  that  the  jndgment  be  rednced  $520, 
the  valae  of  the  property  lost.  The  plaintiji  having  declined  to 
make  the  redaction,  the  defendant  was  let  in  to  defend,  and  the 
trial  resulted  in  a  reduction  of  that  amount,  whereupon  the  plain- 
tiff appealed,  assigning  error  upon  the  action  of  the  court  in  set- 
ting aside  the  jndgment  and  allowing  the  defendant  to  answer. 

During  the  periods  involved  there  were  two  terms  of  court  held 
a  year  in  Cass  county.     Laws  1881,  chap.  84,  §  7,  subd.  4. 

Stone  <&  Nefwman^  for  appellant. 

The  court  had  no  power  to  make  the  order  vacating  the  judg- 
ment, as  more  than  one  year  had  elapsed. 

A  judgment  cannot  be  set  aside  after  the  term,  except  by  stat- 
utory authority.  Snydam  v.  Pitcher,  4  Cal.  260 ;  Carpenter  v. 
Hart,  5  id.  406 ;  Robb  v.  Robb,  6  id.  21 ;  Bell  v.  Thompson,  19 
id.  707 ;  Lattimer  v.  Ryan,  20  id.  628 ;  Show  v.  McGreggor,  8 
id.  522 ;  Casement  v.  Ringgold,  28  id.  335 ;  Spafford  v.  Janes- 
ville,  15  Wis.  474 ;  State  v.  Waupaca  Bank,  20  id.  640 ;  Loomis 
V.  Rice,  37  id.  262 ;  Breed  v.  Ketchum,  51  id.  96 ;  Freeman, 
§  96 ;   Roberts  v.  Haggart  (Dak.),  20  N.  W.  Rep.  656 ;    §  143, 

C.  C.  Pro. ;  Jex  v.  Jacob,  7  Abb.  N.  C.  452 ;  Hunt  v.  Stevens, 
261a.  399. 

H,  F,  Miller,  for  respondent. 

The  only  question  is,  was  there  an  abuse  of  discretion }  This 
was  a  discretionary  order.  Baldwin  v.  Mayor,  2  Keyes,  387 ; 
People  V.  R.  R.  Co.,  29  N.  Y.  418 ;  Ramsey  v.  Gould,  4  Lans. 
476 ;  Hatch  v.  Central  National  Bank,  78  N.  Y.  487 ;  K  Y.  Ice 
Co.  V.  N.  W.  Ins.  Co.,  23  id.  357 ;  Dinsmore  v.  Adams,  5  Hun, 
149 ;  66  K  Y.  619 ;  White  v.  Coulton,  59  id.  629 ;  Miller  v.  Ty- 
ler, 58  id.  477. 

A  party  has  no  substantial  right  in  matters  resting  in  dis- 
cretion. Such  an  order  will  not  be  reviewed  unless  there  has 
clearly  been  an  abuse  of  power.  4  Wait  Pr.  328,  329 ;  Ramsey 
V.  Gonld,  supra  /  Miller  v.  Tyler,  supra  /  Mead  v.  Mead,  2  E. 

D.  Smith,  223 ;  Whittaker  v.  Desposse,  7  Bost.  678 ;  Howe  v.  In- 
dependence Co.,  29  Cal.  72 ;  Roland  v.  £reyenhagen,  18  id.  455. 
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By  the  Coubt  : 

The  jadgment  in  this  case  is  reversed  on  the  ground  that  the 
court  erre<l  in  holding  that  the  respondent  could  come  into  the 
district  coart  after  the  expiration  of  one  year,  and  have  the  judg- 
ment set  aside  and  be  permitted  to  defend  —  no  such  right  exist- 
ing at  common  law,  and  the  right  given  by  statute  being  limited 
to  one  year. 

The  cause  is  remanded  with  instructions  to  reinstate  the  former 
judgment  entered  herein.    All  of  the  justices  concur. 


TEBBrroBT  OF  Dakota,  Defendant  in  Error,  v.  Cbozibb,  Plaintiff 

in  Error. 


Criminal  Law— Malioious  MiBchief,  What  Ck>nstituteB* 

Under  §  2,  chap.  62,  Laws  1881,  Gomp.  L.,  §  6080,  providing  a  penaltj 
for  *'  willfully  or  maliciously"  injuring"  any  neat  cattle    ♦    *    »    the 
property  of  another/'  there  need  be  no  express  malice  against  the  owner  in 
order  to  constitute  the  offense,  it  is  sufficient  as  to  this  if  there  was  an  in 
tention  to  '^injure"  cattle,  the  property  of  another. 

(Argued  and  determined  at  the  May  Term,  1887.) 

ERROR    to  the   district  court,  Codington    county;  Hon.  L. 
K.  Church,  Judge. 

The  indictment  in  this  case  alleged:  "That  William  Crozier, 
upon  the  14th  day  of  October,  1885,  at  said  county,  with  force 
and  arms,  did  maliciously,  feloniously  and  unlawfully  injure  neat 
cattle  then  and  there  the  property  of  James  Gordon  and  Charles 
Gordon,  viz.:  one  bull,  one  steer  and  two  heifers,  by  shooting  the 
said  animals  with  powder  and  shot  by  means  of  a  shot-gun,  said 
animals  being  then  and  there  of  the  value  of  tlOO,  contrary  to 
the  statute,"  etc. 

At  the  close  of  the  testimony  the  defendant  at  the  proper  time 
requested  the  court  to  instruct  the  jury  as  follows :  "  Before  the 
jury  can  convict  the  defendant  under  the  indictment  in  this  case, 
they  must  be  satisfied  by  the  evidence  beyond  a  reasonable  doubt, 
that  at  the  time  of  the  alleged  shooting,  there  existed  express 
malice  in  the  mind  of  the  defendant  against  the  owners  of  the 
property  alleged  to  have  been  injured."     The  court  refused  this 
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request  and  instructed  them  on  this  issae  as  follows :  '^  It  is  not 
a  question  of  the  intention  to  injure  another  person,  but  it  is  the 
intention  to  injure  the  property  of  another ;  and  consequently  if 
these  cattle  did,  in  fact,  belong  to  some  person  at  the  time,  it 
makes  no  difference  whether  the  defendant  knew  at  the  time  the 
offense  occurred  who  was  the  owner  of  the  cattle."  The  court  also 
charged  the  jury  that  "the  evidence  *  *  *  is  undisputed 
that  the  cattle  belonged  to  this  man  Gordon." 

The  defendant  was  found  guilty  as  charged  in  the  indictment. 
After  the  denial  of  a  motion  for  a  new  trial  and  the  entry  of  final 
judgment  he  sued  out  this  writ. 

The  statute  under  which  the  indictment  was  drawn  is  as  follows : 
"  If  any  person  or  persons  shall  willfully  and  maliciously  kill  or 
destroy  any  neat  cattle,  horse,  mule,  ass  or  sheep  of  any  age  or 
value,  the  property  of  another  or  others,  or  shall  willfully  or 
maliciously  injure  any  such  animal  or  animals,  the  property  of 
another  or  others,  he  or  they  shall  be  punished,"  etc.  §  2,  chap.  62, 
L.  1881,  Comp.  L.,  §  6930. 

S.  B.  Van  Buskirk^  for  plaintiff  in  error. 

Could  there  be  a  conviction  without  showing  the  act  was 
prompted  by  a  feeling  of  ill-will,  or 'malice  toward  the  owner? 
We  think  not.  See  4  Blackstone,  245,  2  East.  C.  L.  1072  ;  Arch. 
C.  L  (8th  ed.)  154Y;  State  v.  Robinson,  32  Am.  Dec.  661,  n. 
p.  666 ;  State  v.  Pierce,  7  Ala.  728 ;  State  v.  Wheeler,  3  Vt.  344, 
23  Am.  Dec.  212 ;  Northcot  v.  State,  43  Ala.  330 ;  Hobson  v. 
State,  44  id.  380 ;  Dawson  v.  State,  62  Ind.  478 ;  State  v.  Lend, 
6  N.  W.  Eep.  168 ;  State  v.  Enslow,  10  la.  115 ;  Wright  v.  State, 
30  Ga.  325 ;  Duncan  v.  State,  49  Miss.  331 ;  State  v.  Newby,  64 
N.  C.  23 ;  State  v.  Jackson,  12  Ired.  329 ;  State  v.  Latham,  13  id. 
33 ;  State  v.  Hill,  79  N.  C.  656 ;  State  v.  Wilcox,  24  Am.  Dec. 
569 ;  Goforth  v.  State,  8  Humph.  37 ;  U.  S.  v.  Gideon,  1  Minn. 
292  ;  Kilpatrick  v.  People,  5  Den.  277 ;  State  v.  Allen,  72  N.  0. 
114. 

Section  2,  chapter  62,  Laws  of  1881,  by  the  use  of  **  willfully  or 
maliciously,"  instead  of  "  maliciously,  willfully,"  as  in  chapter  56, 
Penal  Code,  did  not  enlarge  the  rule  as  to  the  offense,  for 
these  words  are  used  indiscriminately  in  characterizing  the  acts 

VOL.  6,  DAK.  —% 
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that  constitnte  crimes.  Dexter  v.  Spear,  4  Mason,  115 ;  Com.  v. 
Kneeland,  20  Pick.  220 ;  State  v.  Clark,  29  N.  J.  L.  96 ;  Hal- 
stead  V.  State,  41  id.  552;  Cutler  v.  State,  86  id.  125;  State  v. 
Preston,  34  Wis.  675. 

Chas,  F.  Ternpletorij  Attorney-General,  and  K  E.  Van  ZieWj 
District  Attorney,  for  defendant  in  error. 

This  indictment  is  under  section  2,  chapter  62,  Laws  1881,  C. 
L.,  §  6930.  Willful  injury  alone  without  malice  of  any  kind 
would  have  been  sufficient.  Willful  does  not  imply  malice  or 
even  an  intention  to  injure  another.     §  769,  Penal  Code. 

Plaintiff's  instruction  was  properly  refused.  Johnson  v.  State, 
37  Ala.  457,  4  Cr.  L.  M.  116 ;  Tatum  v.  State,  66  Ala.  465,  8  Am. 
Dec.  670,  n.;  State  v.  Avery,  44  N.  II.  392  ;  State  v.  Hackfoth, 
2  West.  Rep.  588 ;  Brown  v.  State,  26  Ohio,  176 ;  Mosley  v. 
State,  28  Ga.  190;  Bish.  C.  L.,  §436;  Whart.  C.  L.  (8th  ed.),  §  1082; 
State  V.  Williamson,  27  N.  W.  Rep.  259 ;  Snap  v.  People,  19 
111.  80. 

Had  the  indictment  been  under  section  694,  Penal  Code,  it 
would  not  have  been  necessary  to  prove  express  malice  against  the 
owner.  §§  768,  772,  Penal  Code,  and  the  authorities  above  cited. 
The  purpose  of  these  statutes  was  to  prevent  wanton  injury  to 
animals  without  regard  to  malice  toward  any  one. 

By  the  Court  : 

The  judgment  in  this  case  is  affirmed.  All  the  justices  concur- 
ring, except  Thomas,  J.,  not  sitting. 


SoHusTER  srr  al..  Appellants,  v.  Thompson  et  al..  Respondents. 

Set-Off  and  Counter-Claim  —  Liability  on  Attachment  Bond,  not 
Subject  of. 

By  section  110, 0.  C.  Pra,  a  ooanter-claim  "  must  be  one  existing  in  favor 
of  a  defendant,  and  against  a  plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  oat  of  one  of  the  following  causes 
of  action:  1.  A  cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plainttfPs  claim,  or  con- 
nected with  the  subject  of  the  action.  2.  In  an  action  arising  on  contract, 
any  other  cause  of  action  arising  also  on  contract  and  existing  at  the  com- 
mencement of  the  action."  Heid,  that  in  an  action*on  contract,  a  right  of 
action  in  favor  of  the  defendants  on  an  attachment  bond  given  by  the 
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pUdntlflEs  with  two  sureties  in  a  former  action  on  the  same  contract  would 
not  constitute  a  counter-claim. 

(Argued  and  determined  at  the  May  Term,  1887.) 

THIS  is  an  appeal  from  the  district  court,  Minnehaha  county; 
Hon.  C.  S.  Palmeb,  Judge. 

This  was  an  action  on  an  account  for  goods,  wares  and  merchan- 
dise sold  and  delivered  by  the  appellants  to  the  respondents,  at  Mad- 
ison, Lake  county,  D.  T.  The  appellants  consisted  of  a  firm,  the 
members  of  which  were  A.  N.  Schuster,  August  Schuster,  J.  M. 
Blackmore  and  E.  H.  Bouton,  and  did  business  at  St.  Joseph,  Mo., 
under  the  name  of  A.  IST.  Schuster  &  Co.  The  respondents  also 
consisted  of  a  firm,  the  members  being  Knut  Thompson  and  Ole 
T.  Thompson. 

The  complaint  was  in  the  ordinary  form  for  goods  sold  and 
delivered.  The  defendants  admitted  the  allegations  of  the  com- 
plaint, but  "by  the  way  of  counter-claim"  set  up  a  right  of  action 
against  the  plaintiffs  on  an  attachment  undertaking  given  by 
them  in  an  action  brought  on  this  same  account  before  its  matur- 
ity.    The  undertaking,  omitting  the  title,  was  as  follows : 

"A.  N.  Schuster  &  Co.,  plaintiffs,  have  commenced  an  action 
by  summons  for  the  recovery  of  money  from  Knut  Thompson 
and  Ole  T.  Thompson,  defendants,  and  have  made  or  are  about 
to  make  application  for  an  attachment  according  to  the  provisions 
of  article  4  of  chapter  11  in  the  Code  of  Civil  Procedure  against 
the  property  of  Knut  Thompson  and  Ole  T.  Thompson,  defend- 
ants, as  security  for  the  satisfaction  of  such  judgment  as  the 
plaintiffs  may  recover  in  said  action.  Now,  therefore,  if  Knut 
Thompson  and  Ole  T.  Thompson,  the  defendants,  recover  judg- 
ment against  the  said  plaintiffs,  or  if  the  attachment  to  be  issued 
in  this  action  be  set  aside  by  order  of  the  court,  we,  S.  W.  Jacobs 
and  E.  H.  Jacobs,  undertake,  promise  and  agree  to  and  with  the  said 
defendants,  that  the  said  plaintiffs  shall  and  will  pay  all  costs  that 
may  be  awarded  to  said  defendants,  and  all  damages  they  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum  of 
$1,300.  Dated  the  18th  day  of  December,  1883.  A.  N.  Schuster 
&  Co.,  by  F.  L.  Soper,  their  attorney.  S.  W.  Jacobs  and  E. 
H.  Jacobs." 
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The  answer  also  alleged  the  issuance  and  levy  of  the  writ  of 
attachment  upon  the  property  of  the  defendants  and  that  the 
attachment  was  afterward  set  aside  by  an  order  of  the  court  and 
concluded  with  a  prayer  for  damages. 

The  plaintiffs  demurred  to  the  counter-claim  on  the  grounds  of 
a  defect  of  parties  and  the  insufficiency  of  the  facts  to  constitute 
a  counter-claim.  The  demurrer  was  overruled  and  the  plaiutifb 
excepted.  At  the  trial  the  plaintiffs  also  objected  to  the  introduc- 
tion of  any  evidence  under  the  counter-claim  on  the  same  grounds. 
The  objection  was  overruled  and  the  plaintiffs  excepted.  On  the 
trial  the  defendants  recovered  a  verdict  for  $1,200  on  their  coun- 
ter-claim. A  motion  for  a  new  trial  having  been  overruled,  the 
defendants  had  a  judgment  allowing  them  this  amount  on  the  de- 
mand sued  for,  whereupon  the  plaintiffs  appealed. 

Win^or  c&  Swezey^  for  appellants. 

The  plaintiffs  demurred  to  the  counter-claim,  and  at  the  trial 
objected  to  evidence  under  it  on  the  following  grounds : 

1.  The  said  counter-claim  does  not  state  facts  sufficient  to  con- 
stitute a  counter-claim  against  the  plaintiffs. 

2.  There  is  a  defect  of  parties  in  that  S.  W.  Jacobs  and  E.  H. 
Jacobs  are  not  made  parties  to  the  action. 

3.  The  counter-claim  does  not  state  facts  constituting  a  cause  of 
action  arising  out  of  the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiffs'  claim  or  connected 
with  the  subject  of  the  action. 

The  undertaking  was  a  joint  obligation.  §§  802,  950,  951, 
C.  0. ;  George  v.  Tate,  102  U.  S.  564 ;  1  Add.  Oont.,  §§  46,  47 ; 
King  V.  Hoare,  13  M.  &  W.  505 ;  Addison  v.  Gibson,  10  Q.  B. 
106 ;  Gross  v.  Williams,  7  H.  &  N.  675 ;  1  Pars.  Cont.  11,  n.  (a) ; 
2  Am.  Dec.  n.  p.  115 ;  Wood  v.  Fisk,  63  N.  Y.  245 ;  Davis  v. 
Van  Buren,  72  id.  587 ;  Coffin  v.  McLean,  80  id.  560 ;  Duff  v. 
Hobbs,  19  Gal.  646 ;  McConihe  v.  HoUister,  19  Wis.  269 ;  Boyd 
v.  Beaudin,  55  id.  195. 

"  Wherever  an  obligation  is  undertaken  by  two  or  more,  or  a 
right  given  to  two  or  more,  it  is  the  general  presumption  of  law 
that  it  is  a  joint  obligation  or  right.  Words  of  express  joinder 
are  not  necessary  for  this  purpose ;  but,  on  the  other  hand,  there 
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should  be  words  of  severance,  in  order  to  produce  a  several  respon- 
sibility or  a  several  right." 

Section  501  of  the  New  York  Code  is  the  same  as  section  119 
of  onr  C.  C.  Pro.,  and  the  interpretation  of  the  Court  of  Appeals 
of  that  State  is  almost  in  the  language  of  the  statute,  and  makes 
it  certain  that  a  counter-claim  "  must  be  "  one  on  which  "  a  several 
judgment  might  be  had  in  the  action." 

The  inseparable  nature  and  entirety  of  a  joint  obligation  is  illus- 
trated in  the  cases  holding  that  a  judgment  against  one  joint  debtor 
bars  an  action  against  the  others.  Wells,  JSes  Adju.y  §§  3,  36,  37; 
2  Kent  Com.  389 ;  Ward  v.  Johnson,  13  Mass.  148 ;  Smith  v. 
Black,  9  Serg.  &  R.  142 ;  Bo  wen  v.  Hastings,  47  Wis.  232 ;  U.  S. 
V.  Price,  9  How.  90 ;  Pickersgill  v.  Lahens,  15  Wall.  140 ;  R.  R. 
Co.  V.  Hayden,  119  Mass.  361. 

It  is  the  inseparable  nature  of  a  joint  obligation  that  has  estab- 
lished the  rule  that  all  the  obligors  must  be  made  parties  to  the 
action  in  which  it  is  sought  to  be  enforced.  Although  the  objec- 
tion is  in  the  nature  of  a  special  demurrer,  still  the  rule  is  well 
recognized  in  this  form.  §§  113, 122,  C.  C.  Pro. ;  Slutts  v.  Chafee, 
48  Wis.  617 ;  Bowen  v.  Crow,  20  N.  W.  Rep.  850 ;  Pierce  v.  Har- 
rington, 1  Gray,  595. 

The  su£Sciency  of  this  undertaking  as  the  foundation  of  a  coun- 
ter-claim was  properly  raised  on  the  trial  by  an  objection  to  the 
introduction  of  the  instrument  itself  in  evidence.  §  140,  C.  0. 
Pro. ;  Cunningham  v.  Hobart,  7  Gray,  423 ;  1  Gr.  Ev.,  §|  64,  66 ; 
Walter  v.  Bennett,  16  N.  T.  250  ;  Burger  v.  Ins.  Co.,  17  Barb. 
274 ;  Belknap  v,  Sealey,  14  N.  T.  143 ;  Morgan  v.  Menzies,  60 
Cal.  340. 

Kennedy  BroiKere^  for  respondents. 

Is  this  undertaking  joint  on  the  part  of  the  plaintiffs  and  the 
sureties  ? 

Under  sections  802,  803  and  950  we  think  not. 

The  test  is,  (1)  Whether  the  parties  to  it  are  interested  in  the 
consideration;  (2)  Whether  they  are  entitled  to  contribution  from 
each  other.  Under  these  rules  the  authorities  cited  by  appellants 
are  not  in  point.  We  admit  the  sureties  on  the  undertaking  are 
joint  obligors.    All  the  cases  cited  are  to  this  effect,  holding  that 
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the  sureties  being  joint  obligors,  only  the  sorvivors  are  liable. 
The  qaestion  as  to  whether  the  action  survives  against  a  party  to 
an  obligation  is  a  conclusive  test  as  to  whether  he  is  a  joint 
or  several  obligor.  The  question  is,  whether  or  not  death  would 
release  the  principal  on  this  undertaking.  The  appellants  cite  no 
cases  where  this  is  held. 

"  The  contract  must  be  measured  and  moulded  according  to  the 
interest  of  the  covenantees."  1  Pars.  Cont.  13,  20;  Anderson  v. 
Martindale,  1  East,  497;  Piatt,  Covenantees,  123. 

Measuring  the  undertaking  by  this  rule,  the  sureties,  Jacobs, 
have  no  interest  in  being  made  parties;  the  plaintiffs  are  the  ones 
who  agreed  to  pay  the  damages,  and  they  cannot  object  that  their 
sureties  are  not  joined,  especially  when  by  the  nature  of  the  ac- 
tion and  the  form  of  the  pleadings  no  judgment  can  in  any  event 
be  obtained  by  the  defendants.  If  both  parties  had  obtained 
judgments  on  their  respective  claims  can  there  be  any  question 
but  that  the  one  would  have  had  the  right  to  set  off  the  one 
judgment  against  the  other  ?  The  court  properly  sustained  the 
counter-claim.     Craig  v.  Fry,  9  Pac.  Rep.  550. 

Further,  the  covenants  of  the  principal  and  the  sureties  are  dif- 
ferent ;  the  principal  agrees  to  pay  the  damages  caused  by  the 
wrongful  suing  out  and  levy  of  the  attachment,  and  the  sureties 
agree  to  pay  the  damages  in  the  event  that  he  does  not.  It  is  not 
an  absolute  promise  on  their  part,  but  conditional. 

The  CouBT : 

The  judgment  is  reversed  on  the  ground  that  the  court  erred 
in  permitting  the  bond  in  attachment  to  be  set  up  as  a  counter- 
claim to  the  main  claim  on  which  the  attachment  was  issued. 
All  concur,  excepting  Justice  Spencer,  not  sitting. 


Kabb,    Kespondent,  v.  Chicago  &  Nobth-Westbbn  Ry.  Co., 

Appellant. 

Appeal — Notice —  Suffloienoy  —  JuriBdiotion. 

By  §  89,  Justices'  Code,  as  amended,  Laws  1881,  chap.  4,  §  1,  p.  5,  with 
reference  to  the  contents  of  a  notice  of  appeal,  it  is  provided,  it  **  must 
state  whether  the  appeal  is  taken  from  the  whole  or  a  part  of  the  judg- 
ment; and  if  from  a  part,  what  part,  and  whether  the  appeal  is  taken  on 
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qaeetions  of  law  or  fact,  or  both."  Section  01,  as  amended,  Laws  1870,  chap. 
31,  g  2,  p.  100,  provides  that,  '*  when  a  party  appeals  to  the  district 
ooart  on  qaestions  of  fact,  or  on  questions  of  both  law  and  fact,  and  de- 
mands in  his  notice  of  appeal  a  new  trial  in  the  district  court,  no  state- 
ment (on  appeal)  need  be  made,  but  the  action  must  be  tried  anew  in  that 
court."  Held,  that  where  the  appeal  was  upon  questions  of  both  law  and 
fact,  there  need  be  no  demand  for  a  new  trial  in  the  notice  in  order  to  give 
the  district  court  jurisdiction  to  determine  the  questions  apparent  of  rec- 
ord, and  passed  upon  hj  the  justice. 

(Argued  and  determined  at  the  May  Term,  1887.) 

APPEAL  from  the  district  court,  Hughes  county;  Hon.  Sew- 
ard SMrrH,  Judge. 

This  is  an  appeal  from  an  order  dismissing  an  appeal  from  a 
jastice  of  the  peace  on  the  ground  of  the  insu£Sciency  of  the  no- 
tice.    The  notice  was  as  follows : 

"  Territory  of  Dakota,  In  Justice  Court,  County  of  Hughes, 
Before  Jas.  I.  Houtz,  J.  P. 


Samuel  Kabb,  Plaintiffs 

vs. 
Chicago  &   Noeth-Wkstern 
Rau-way      Company,    De- 
fendant. 


^  Notice  of  Appeal  from  Jvdg- 
ment  of  Juetiee  of  the  Peace. 


"  Please  take  notice  that  the  defendant  and  appellant  in  the 
above-entitled  action,  appeals  from  the  judgment  entered  therein 
on  the  5th  day  of  August,  1884,  in  favor  of  the  plaintiff  and 
against  the  defendant  for  sixty-one  dollars  and  fifteen  cents,  to 
the  district  court  in  and  for  Hughes  county  upon  the  questions  of 
both  law  and  fact  therein.     Yours,  etc., 

"  WILLIAM  T.  LOVE,  Attorney  far  Defendant. 

"To  L.  E.  Gafft  and  John  WnrrE,  Attorneys  for  Plaintiffs 
and  James  I.  Houtz,  Esq.,  Jv^tice  of  the  Peace  of  the  Coimty 
of  Sughes.^' 

The  original  action  in  the  justices^  court  against  the  company 
was  for  killing  stock,  and  the  complaint  not  showing  that  there 
had  been  an  appraisement  of  the  stock,  under  sections  680,  681, 
C.  C.  Pro.,  the  defendant  demurred  to  it  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.    The 
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demurrer  was  overraled  by  the  justice,  and  a  judgment  having 
thereafter  been  rendered  against  the  defendant,  it  appealed.  In 
the  district  court,  when  the  defendant  sought  to  have  the  action 
of  the  justice  in  overruling  the  demurrer  reviewed,  the  plaintiff 
interposed  an  objection  and  moved  to  dismiss  the  appeal,  ^'  for  in- 
sufficiency in  the  aboye  notice  in  not  demanding  in  said  notice  of 
appeal  a  new  trial  in  the  district  court."  This  motion  was  sus- 
tained, and  the  defendant  appealed  to  this  court. 

R.  H.  Browfiy  for  appellant. 

The  appeal  being  upon  questions  both  of  law  and  fact,  the 
court  acquired  jurisdiction  by  this  notice.  §§  89,  91,  Justices' 
Code.  The  omission  to  demand  a  new  trial,  if  it  were  nec- 
essary in  view  of  section  89,  would  not  authorize  the  dismissal. 
§  145,  C.  C.  Pro. 

A  statute  conferring  a  right  of  appeal  should  have  a  liberal 
construction.  53  Barb.  407,  411 ;  63  id.  299,  309  ;  35  How.  Pr. 
193. 

N.  D.  WaUing  and  T.  J.  Walsh,  for  respondent. 

The  Court  : 

Beversed  upon  the  ground  that  the  court  erred  in  dismissing 
the  appeal,  and  in  declining  to  entertain  jurisdiction  of  the  case, 
and  determine  the  questions  of  law  apparent  of  record  and  raised 
by  the  appeal.    All  the  justices  concurring. 


Sambs,  Appellant,  v.  Spawn,  Bespondent. 
Pleading  —  Ctomplaint  —  Guaranty  —  Sufficiency. 

The  complaint  aUeged  that  on  the  2l8t  of  January,  1882,  the  plaintiff 
and  defendant  entered  into  a  written  contract,  whereby  the  plaintiff  ap- 
pointed defendant  his  agent  to  sell  his  com  cultivators  and  wagons  for  the 
counties  of  M.  and  L. ;  that  among  other  things  defendant  agreed  to  in- 
dorse, guarantee  and  by  said  contract  guarantees  the  payment  of  all  notes 
turned  over  to  plaintiff  in  settlement  for  machines  and  wagons  Bold»  waiv- 
ing notice  and  protest ;  that  on  May  1st,  1889,*  defendant  sold  and  deliv- 
ered to  A.  one  of  sidd  cultivators,  and  received  in  payment  a  promissory 
note,  dated  that  day,  due  January  1st,  1883,  whereby  A.  promised  to  pay 
to  the  order  of  said  defendant  f  43,  with  interest  at  ten  per  cent  per  annum 
until  paid ;  that  afterward  said  defendant  assigned  and  delivered 
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note  to  this  plaintiff,  and  there  is  dae  thereon  $48  with*  interest  aforesaid. 
Held,  the  complaint  did  not  state  facta  safficient  to  constitute  a  cause  of 
action. 

(Argued  and  determined  at  the  Maj  Term,  1887.) 

APPEAL  from  the  dietrict  court,  Minnehaha  county;  Hon. 
C.  S.  Palmer,  Judge. 

The  above  is  the  first  cause  of  action  in  the  complaint  in  this 
case.  It  contained  several  others  di£Eering  only  as  to  tlie  maker 
of  the  note,  time  of  payment  and  amount.  To  the  above  cause 
of  action  and  all  of  a  similar  character  the  defendant  demurred, 
because  the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained,  and  the  plaintiff  electing 
to  stand  on  his  complaint,  the  court  entered  judgment  dismissing 
it  as  to  such  causes  as  had  been  demurred  to,  whereupon  the 
plaintiff  appealed. 

Bailey  <b  Davisy  for  appellant. 

Ther^  were  two  agreements,  one  to  indorse  and  guarantee,  the 
other  *'  he  guarantees."  The  latter  is  counted  upon  and  is  suffi. 
cient. 

Winaor  <&  Swezey^  for  respondent. 

The  causes  of  action  demurred  to  do  not  sufficiently  set  forth 
any  liability  on  the  part  of  the  defendant. 

By  the  Ooubt  : 

The  judgment  in  this  case  is  affirmed,  all  of  the  justices  con- 
curring. 


PuBOELL,  Bespondont,  v.  Booth,  Appellant. 

Appeal  —  Jurisdiction  —  Justice  Peace. 

By  §  2,  sub.  3,  Justices' Code,  the  jurisdiction  of  justices  of  the  peace 
extends  "  to  an  action  *  *  *  where  the  sum  claimed  does  not  exceed 
one  hundred  dollars."  By  §  23,  a  defendant's  answer  may  contain  a 
"  counter-claim  upon  which  an  action  might  be  brought  by  the  defendant 
against  the  plaintiff  in  a  justice's  court."  The  plaintiff  sued  for  $80;  the 
answer  of  the  defendant  contained  an  admission  of  plaintifi*s  demand,  and 
a  counter-claim  for  $185,  with  a  prayer  for  judgment  for  the  difference, 
$55.  The  justice  having  sustained  a  demurrer  to  the  counter-claim ,  en- 
tered judgment  for  the  plsdntiff,  and  the  defendant  appealed  without  any 

▼OL.  6,  ]>AX.— 8 
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Btatement.  The  dlatrict  court  dismiBsed  the  appeal  oa  the  groands  that  the 
joatioe  had  no  jurlfidictioxi  of  the  coanter-claim,  and  the  appeal  had  been 
taken  on  qaestiona  of  law  and  fact.  Held,  error.  Section  89,  as  amended, 
L.  1881,  chap.  4,  §  1,  Comp.  L.,  §  6120,  provides  that ''  any  party  disBatis- 
fied  with  a  judgment  rendered  in  a  justice's  court  may  appeal  therefrom 
to  the  district  court,"  •  *  *  and  the  notice  of  appeal  mast  state  whether 
the  Appeal "  is  taken  on  questions  of  law  or  fact,  or  both."  Section  90,  as 
amended,  L.  1879,  chap.  31,  g  1,  Comp.  L.,  §  6130,  provides  that  a  party 
appealing  on  questions  of  law  alone,  must  have  a  statement  of  the  case  set- 
tled by  the  justice. 

(Submitted  and  determined  at  the  May  Term,  1887.) 

APPEAL  from  the  district  court,  Spink  county ;  Hon.  L.  K. 
Chuboh,  Judge. 

The  pleadings  in  the  justice's  court  and  the  law  with  reference 
to  appeals  therefrom  are  stated  in  the  head-note.  There  was  no 
statement  on  appeal ;  the  record  consisted  of  the  pleadings  and  a 
copy  of  the  justice's  docket  entries. 

The  proceedings  had  in  the  district  court  are  shown  by  the 
judgment,  which  is  as  follows : 

The  above  case  coming  on  to  be  heard,  July  14,  1886,  and  the 
plaintiff  objecting  to  the  jurisdiction  of  the  court  over  the  counter- 
claim set  up  in  the  answer  on  the  ground  that  the  sum  claimed 
therein  exceeds  the  jurisdiction  of  the  court  from  which  the  appeal 
is  taken,  and  the  plaintiff  further  objecting  to  the  trial  of  the  case 
for  the  reason  that  the  appeal  is  taken  on  questions  of  law  and 
fact,  and  a  new  trial  demanded  in  the  district  court,  whereas  there 
has  been  no  trial  in  the  justice  court,  and  the  judgment  therein 
was  rendered  purely  on  questions  of  law  arising  on  the  plead- 
ings, and  the  court  having  heard  the  arguments  of  counsel  for  the 
plaintiff  and  defendant,  and  being  satisfied  that  said  objections  are 
well  taken,  it  is  ordered  that  the  appeal  .herein  be  and  the  same  is 
hereby  dismissed  and  the  judgment  of  the  justice  in  all  respects 
affirmed.     By  the  court,  L.  K.  Chubgh,  Judge. 

Sassell  dk  MyerSy  for  appellants. 

The  court  erred  in  holding  it  had  no  jurisdiction.  The  defend- 
ant in  his  answer  set  up  two  counter-claims  for  $45.82  and  $90 
respectively,  admitted  plaintiff's  claim,  $82.70,  by  not  denying  his 
complaint,  and  prayed  judgment  for  only  $53.12  and  costs.     Un- 
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der  this  answer  uncontradicted  as  the  matter  stood  before  the  jus- 
tice, he  could  not  have  given  jadgment  for  more  than  $53.12. 

Appellant  maintains  that  for  a  claim  to  exceed  the  jurisdiction 
of  a  justice  *'  it  must  appear  from  the  pleadings  that  it  was  possi- 
ble for  the  justice,  consistently  with  the  pleadings,  to  render  judg- 
ment against  one  of  the  parties  in  the  action  for  more  than  $100." 
Madison  v.  Spitsnoble,  12  N.  W.  Kep.  317;  City  v.  Drake,  id. 
594 ;  Keegan  v.  Shingleton,  5  Wis.  115. 

The  language  of  the  statute  is,  ^^  where  the  sum  claimed  does 
not  exceed  one  hundred  dollars."  Justices'  Code,  §  2,  subd.  1 ; 
Barber  v.  Kenedy,  18  Minn.  218. 

Heneke  v.  Wheeler  &  W.  M.  Co.,  7  N.  W.  Rep.  780,  cited  by 
plaintiff,  in  which  the  balance  of  a  large,  unsettled  account  was  in 
question,  is  inapplicable,  because  it  was  under  a  statute  which  lim- 
ited the  jurisdiction  in  actions  on  account  to  cases  where  the  aggre- 
gate of  the  items  of  the  account  shall  not  exceed  $500,  and  which 
shall  have  been  reduced  by  credits  to  a  sum  which  does  not  exceed 
$200.     R.  S.  Wis.  1878,  chap.  154,  §  3572. 

Both  counter-claims  set  up  in  the  answer  are  founded  on  con- 
tract, and  each  constitutes  a  claim  upon  which  an  action  might 
have  been  brought  by  the  defendant  against  the  plaintiff  in  a  jus- 
tice's court.  Justices'  Code,  §  28 ;  Tuttle  v.  Morse,  1  Johns.  Cas. 
25;  Holgate  v.  Broome,  8  Minn.  209  ;  O'Brien  v.  Pomeroy,  22 
id.  130 ;  Nichols  v.  Rush,  3  Scam.  298 ;  Breese,  153  ;  24  111.  114 ; 
3  Caines  Cas.  174;  29  lU.  178. 

The  district  court  had  jurisdiction,  although  the  appeal  was  taken 
on  questions  of  both  law  and  fact,  and  a  new  trial  demanded,  even 
though  no  evidence  was  taken  below,  and  the  judgment  rendered 
on  questiohs  of  law  arising  on  the  pleadings. 

The  justice  code  provides  for  an  appeal  on  questions  of  both 
law  and  fact  and  for  a  aew  trial  in  the  district  court  if  the  appel- 
lant so  elects.  §§  89,  90,  91.  Section  96  refutes  the  assumption 
that  the  district  court  sits  as  an  appellate  court  in  cases  where  ap- 
peals are  taken  on  questions  of  both  law  and  fact,  and  a  new  trial 
demanded.  The  language  is,  "  When  the  action  is  tried  anew, 
upon  appeal,  the  trial  must  be  conducted  in  all  respects  as  trials 
in  the  district  court.''  See  also  Bonesteel  v.  Gardner,  1  Dak. 
872. 
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H.  C.  and  21  «/•  Wahh,  for  respondent. 

The  appeal  was  properly  dismissed.  1.  The  justice  had  no 
jurisdiction  of  the  subjectrmatter  of  defendant's  answer  and  the 
district  court  could  acquire  none  by  appeal ;  3.  The  appeal  was 
taken  on  questions  of  law  and  fact  and  a  new  trial  demanded 
when  there  had  been  no  trial  in  the  justice  court,  the  judgment 
having  been  rendered  on  questions  of  law  arising  on  the  pleadings. 

The  purpose  of  the  organic  act   and   code  was  to  preclude 
justices  from  having  jurisdiction  in  cases  involving  the  investiga- 
tion of  claims  of  a  greater  amount  than  $100.     B.   S.    IT.   S. 
§1926;  Justices'  Code,  §  2,  subd.  1;  §  23. 

A  general  denial  of  the  allegations  of  the  defendant's  counter* 
claim  would  have  resulted  in  a  trial  of  an  issue  involving  $135. 
This  .is  not  a  case  where  the  party  asserting  the  claim  beyond  the 
jurisdiction  offers  to  remit  a  portion  of  it.  The  defendant  comes 
in  and  insists  on  satisfaction  of  his  entire  claim.  He  asks,  it  is 
true,  affirmative  relief  to  the  extent  only  of  $55, 1>ut  claims  $135 
to  be  due  him,  and  asks  that  $80  be  set  off  against  the  claim  of 
plaintiff  and  that  he  have  judgment  for  $55  more.  The  claim 
asserted  by  plaintiff  and  that  of  the  defendant  are  in  no  way  con- 
nected. They  bear  no  such  relation  as  do  the  debit  and  credit 
items  of  an  account  where  it  is  understood  the  lesser  shall  be  con- 
sidered a  payment  pro  tanto  of  the  greater.  But  even  though 
these  separate  claims  could  be  considered  as  opposite  side  of  an 
account,  still  the  court  could  not  acquire  jurisdiction,  the  matter 
of  payment  being  a  defense  not  proper  to  be  pleaded  by  the 
plaintiff.  The  debit  side  of  the  account  alone  is  to  be  considered 
in  determining  whether  or  not  the  court  has  jurisdiction.  This 
rule  was  announced  very  early  in  Wisconsin  under  a  statute  and 
an  organic  act  identical  in  substance  with  ours,  except  that  the 
limit  there  prescribed  was  $50  instead  of  $100  as  fixed  here. 
Barker  v.  Baxter,  1  Pinney,  407;  Woodward  v.  Gardner,  2  id, 
28;  Clark  v.  Cornelius,  Breese,  21,  293;  Wells,  Jur.  101.  See 
also  Holden  v.  Higgins,  3  Pa.  469 ;  Bates  v.  Downer,  4  Vt.  178 ; 
Stevens  v.  Howe,  6  id.  572. 

If  the  appellant  could  not  maintain  an  action  in  the  justice's 
court  on  the  facts  set  up  in  his  answer,  he  cannot  assert  them  as  a 
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eonnter-claim.  Justices'  Code,  §  2^ ;  Malson  v.  Vaughn,  23  Cal. 
62 ;  Maxfield  v.  Johnson,  30  id.  546. 

The  powers  of  the  district  court  in  such  cases  are  appellate 
only,  not  original,  and  it  has  only  the  powers  granted  by  statute. 
Its  jurisdiction  extends  only  to  the  correction  of  errors  in  the 
proceedings  of  the  court  below.  When  these  errors  are  of  fact, 
or  of  both  law  and  fact,  and  the  appellant  demands  it  in  his  notice 
of  appeal,  he  may  have  a  new  trial.  This  presupposes  1.  That 
an  issue  of  fact  was  raised  by  the  pleadings  below;  2.  That  that 
issue  of  fact  was  determined.  It  is  improbable  that  the  legisla- 
ture intended  to  provide  for  an  appeal  on  questions  of  fact,  or  of 
law  and  fact,  in  cases  involving  no  questions  of  fact.  At  best  the 
appeal  in  this  case  must  be  considered  as  an  appeal  on  questions 
of  law  alone,  and  no  "  statement  of  the  case "  having  been  pre- 
pared or  transmitted  with  the  papers  the  appeal  was  pro'perly 
dismissed. 

The  words  "  new  trial "  mean  nothing  unless  they  mean  a 
second  or  further  trial,  and  the  word  "  trial "  as  used  in  section  91 
is  employed  in  the  ordinary  sense.  §  285,  C.  0.  Pro.  Its  use  in 
connection  with  appeals  on  questions  of  fact,  or  of  law  and  fact 
only,  shows  clearly  that  this  is  tlie  signification  intended.  But 
how  can  there  be  a  new  trial  of  an  issue  of  fact  in  the  district 
court  where  there  has  been  no  trial  in  the  justice  court  ? 

By  the  Coubt  : 

Keversed  upon  the  ground  that  the  court  erred  in  dismissing 
the  appeal  and  not  entertaining  jurisdiction  of  the  case  upon  the 
pleadings  and  record  eet  up  by  the  justice  of  the  peace.  A.11  con- 
cur, except  Justice  Thomas,  not  sitting. 


HoDGDON  BT  AL.,  Appellants,  v.  Davis,  Kespondent. 

1.  Mortgage  —  Foreclosure,  Bight  of. 

A  mortgage  givea  to  secure  the  payment  of  a  promissory  note,  with  '*  in- 
terest payable  annually/'  contained  a  provision  tbat  *'  in  case  default  should 
be  made  in  the  payment  of  said  sam  of  money  or  any  part  thereof,  «  «  * 
then  *  *  *  the  whole,  principal  and  interest,  of  said  note  shall,  at  the 
option  of  the  holder  thereof,  immediately  become  due  and  payable." 
3M,  that  on  default  in  the  payment  of  an  Installment  of  interetst,  the 
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holder,  without  notice  of  election,  oould  foreclose  hj  adTertieement  (a 
method  allowed  bj  statute)  for  the  whole  debt  under  a  power  to  "sell 
*    *    *    in  the  manner  now  or  that  may  hereafter  be  provided  by  law." 

2.  SheriflT— Deputy,  Aots  of. 

Under  ^  603,  C.  O.  Pro.,  providing  that  foreclosure  Bales  by  advertise- 
ment '*  must  be  made  *  *  *  by  the  sheriff  or  his  deputy/'  and  §  606, 
providing  "the  officer  *  *  *  making  the  sale  shall  immediately  give 
to  the  purchaser  a  certificate  of  sale."  Held,  that  a  sale  and  certificate 
by  a  deputy,  not  in  the  name  of  his  principal,  while  "  perhaps  irregular," 
was  valid* 

8.  UsTiry. 

D.  entered  into  a  contract  with  H.  whereby  he  loaned  him  a  certain 
sum  of  money  and  took  his  note  and  mortgage  therefor,  which  was  also 
made  to  include  a  first  mortgage  on  the  property  which  D.  agreed  to  pay 
off,  and  the  entire  debt  bore  interest  at  the  highest  rate  allowed  by  law. 
At  the  time,  D.  did  not  pay  off  the  first  mortgage,  which  drew  a  much 
lower  rate  of  interest.     Held,  the  contract  was  not  usurious. 

(Argued  and  determined  at  the  February  Term,  1888.) 


APPEAL  from   the  district  court,  Minnehaha  county;  Hon. 
C.  S.  Palmer,  Judge. 

This  was  an  action  by  Alfred  M.  and  Emily  J.  Hodgdon, 
plaintiffs,  against  L.  F.  Davis,  defendant,  to  set  aside  a  foreclos- 
ure sale,  and  in  the  event  that  relief  was  denied,  for  an  account- 
ing and  a  right  to  redeem.  The  case  was  determined  below  by 
the  sustaining  of  a  demurrer  to  the  complaint..  The  complaint 
alleged  that  on  and  prior  to  the  14:th  day  of  July,  1884,  the  plain- 
tiffs were  the  owners  of  certain  land  on  which,  on  the  25th  day  of 
July,  1883,  they  had  given  a  mortgage  to  the  Colonial  and  United 
States  Mortgage  Company  for  $2,530  drawing  interest,  pay- 
able annually,  at  the  fate  of  6^  ^  per  annum,  which  said  mort- 
gage was  due  December  1,  1888;  that  said  mortgage  was  duly 
recorded;  that  on  said  July  14,  the  plaintiffs,  desiring  more 
money,  applied  to  defendant,  and  he  loaned  them  $2,970,  pay- 
ing them  $2,867.70,  and  took  as  security  their  note  and  a 
mortgage  on  the  said  premises  for  $5,500. bearing  interest  at 
the  rate  of  12  ^  per  annum,  payable  annually,  which  said  note 
and  mortgage  matured  July  14,  1889;  that  at  the  time  of  the 
giving  of  the  said  mortgage,  the  defendant  executed  to  the  plain- 
tiffs a  bond  in  the  sum  of  $4,000,  conditioned  to  pay  off  the  Colo- 
nial Company^s  note  and  mortgage ;  that  the  defendant  has  not 
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paid  the  said  note  and  mortgage,  excepting  two  installments  of 
interest  of  $164.45,  each,  maturing  December  1,  1884,  and  De- 
cember 1,  1885 ;  that  of  the  first  $165.45  paid,  $102.80  was 
interest  that  had  accmed  on  the  said  $2,530  on  said  Jul/  14, 
and  was  not  paid  to  plaintiffs,  but  was  retained  by  defendant  and 
not  paid  till  December  as  aforesaid,  and  constituted  a  part  of  the 
said  $5,500 ;  that  afterward,  on  the  30th  day  of  July,  1885,  the  de- 
fendant commenced  foreclosure  proceedings  by  advertisement, 
assigning  as  a  reason  for  such  foreclosure  default  in  the  payment 
of  the  interest  as  provided  in  the  note  secured  by  said  mortgage, 
and  claiming  $6,372.04  due  thereon;  that  at  the  foreclosure  sale, 
September  11,  1885,  one  Daniel  S.  Stinson,  a  deputy  sheriff  of 
the  county,  in  his  own  name,  as  deputy  sheriff,  and  not  by,  or  in 
the  name  of  the  sheriff  of  said  county,  conducted  the  said  sale  and 
pretended  to  sell  the  said  premises  to  the  defendant  for  $6,603.28, 
and  gave  to  him  a  certificate  of  sale,  in  his  own  name,  as  such 
deputy  sheriff,  which  said  certificate  was  afterward  recorded ;  that 
prior  to  the  commencement  of  said  foreclosure  proceedings  the 
defendant  never  gave  the  plaintiffs  or  either  of  them  any  notice 
of  his  election  to  declare  the  whole  of  said  mortgage  debt  due ; 
that  the  said  property  is  of  about  the  value  of  $13,000  is  all  the 
property  plaintiffs  have  and  a  part  of  said  premises  is  their  home- 
stead ;  that  upon  their  information  and  belief  they  allege  that  the 
said  foreclosure  was  made  by  the  defendant  for  the  fraudulent 
purpose  of  depriving  them  of  their  property,  and  the  defendant 
refuses  to  permit  them  to  redeem  except  upon  the  payment  of 
said  $6,603.28,  with  interest,  leaving  the  property  incumbered  by 
said  first  mortgage  which  defendant  refuses  to  pay  off ;  that  by 
reason  of  the  foregoing  facts  plaintiffs  are  unable  to  sell  said  prem- 
ises except  at  a  great  sacrifice,  or  to  make  a  loan  thereon  with  which 
to  redeem,  or  pay  off  said  incumbrance ;  that  the  plaintiffs  offer 
in  case  it  shall  be  adjudged  that  they  are  not  entitled  to  have  the 
said  forclosure  proceedings  declared  invalid,  to  pay  to  the  defen- 
dant to  redeem  said  premises  such  sum  as  shall  be  found  to  be 
due,  and  if  that  sum  does  not  include  the  $2,530  mortgage  they 
will  surrender  to  defendant  the  said  bond. 

A  copy  of  the  mortgage  was  attached  to  the  complaint  and 
made  a  part  thereof,  and  was  conditioned  that  if  the  parties  of 
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the  first  part,  their  heirs,  executors  or  administrators  should  pay 
or  cause  to  be  paid  to  the  said  party  of  the  '^  second  part,  his  heirs 
and  assigns,  the  full  sum  of  $5,500,  according  to  the  tenor  -and 
effect  of  their  one  promissory  note  bearing  even  date  herewith 
*  *  *  due  July  14,  1889,  bearing  interest  at  the  rate  of  twelve 
per  cent  per  annum,  interest  payable  annually,  then  these  presents 
to  be  void,  otherwise  to  bo  and  remain  in  full  force.  *  *  * 
And  in  case  default  shall  be  made  in  the  payment  of  the  said  sum 
of  money  or  any  part  thereof,  at  the  time  or  times  above  specified 
for  the  payment  thereof,  *  *  *  then  and  in  either  case,  the 
whole,  principal  and  interest,  of  said  note  shall,  at  the  option  of 
the  holder  thereof,  immediately  become  due  and  payable,  and  it 
shall  be  lawful  in  such  case  for  the  said  party  of  the  second  part, 
his  heirs,  executors,  administrators  or  assigns,  to  grant,  bargain, 
sell,  release  and  convey  the  said  premises,  with  the  appurtenances 
thereunto  belonging,  at  public  auction  in  the  manner  now  or  that 
may  hereafter  be  provided  by  law  "  for  the  purpose  of  satisfying 
the  said  indebtedness.  The  balance  of  the  mortgage  relates  to  the 
execution  of  the  power  of  sale  and  the  distribution  of  the  proceeds 
which  is  not  material  to  the  questions  involved. 

There  was  a  memorandum  attached  to  the  mortgage,  which 
stated  the  items  that  went  to  make  up  the  $5,500,  and  contained 
an  agreement  on  the  part  of  Davis  to  pay  off  the  first  mortgage 
on  or  before  its  maturity  ;  to  save  the  parties  of  the  first  part 
harmless  as  against  it  or  any  interest  thereon,  and  in  the  event  he 
should  fail  so  to  do  then  the  amount  unpaid  should  be  deducted 
from  the  $5,500.  The  agreement  recited  the  fact  that  the  $5,500 
was  to  draw  interest  from  date  at  the  rate  of  twelve  per  cent. 

The  defendant  demurred  to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  court  sustained  the  demurrer  and  entered  judgment  dismiss- 
ing the  action,  whereupon  the  defendant  appealed. 

Boyce  <b  Boyce^  for  appellants. 

To  entitle  a  party  to  foreclose  by  advertisement  there  must  be 
a  power  of  sale  in  the  mortgage  and  a  default  in  some  of  its  con- 
ditions. §§  597,  598,  0.  0.  Pro. ;  Everitt  v.  Buchanan,  2  Dak. 
249,  267;    Hickey  v.  Eichards,  3  id.  345,  20  N.  W.  Rep.  428. 
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Under  an  identical  statute  in  Michigan,  see  Hebert  v.  Bnlte,  42 
Mich.  761,  4  K.  W.  Kep.  215  ;  Doyle  v.  Howard,  16  Mich.  261 ; 
Bntler  v.  Ladae,  12  id.  173.  There  was  no  default.  From  the 
language  used  the  whole  debt  could  not  be  declared  due  on  the 
failure  to  pay  an  installment  of  interest.  The  mortgage  is  con- 
ditioned for  the  payment  of  interest,  but  not  before  the  maturity 
of  the  principal.     Brodribb  v.  Tibbetts,  58  Cal.  6. 

There  was  no  interest  due.  The  contract  was  usurious.  §  1100, 
C.  C. ;  Wood  V.  Cuthbertson,  3  Dak.  328,  21  N.  W.  Rep.  3.  It 
is  enough  to  establish  usury  if  there  was  a  greater  compensation 
than  twelve  per  cent ;  it  matters  not  how  it  was  to  be  received.  Ty- 
ler, Usury,  lOl ;  Lee  V.  Peckham,  17  Wis.  394;  Fiedler  v.  Dar- 
ren, 50  N.  Y.  437 ;  Bank  v.  Owens,  2  Pet.  535  ;  Cattle  v.  Had- 
dox,  16  N.  W.  Eep.  841 ;  Muir  v.  Newark,  1  C.  E.  Gr.  537 ; 
Dunham  v.  Dey,  13  Johns.  45.  A  computation  shows  appellants 
were  to  pay  to  respondent  $139.15  per  annum  more  than  he  was 
to  pay  to  the  first  mortgagee,  and  there  was  no  consideration  for 
this  except  the  $3,970  loan,  which  drew  the  highest  rate  of  inter- 
est allowed  by  law. 

Respondent  gave  to  appellants  no  notice  of  his  election  to  de- 
clare the  whole  amount  due,  other  than  by  the  publication  of  the 
notice  of  sale.  The  foreclosure  was  invalid  for  that  reason.  Basse 
V.  Gallagher,  7  Wis.  442 ;  Marine  Bank  v.  International  Bank, 
9  id.  57. 

If  the  sale  and  certificate  are  made  by  the  deputy  it  must  be  in 
the  name  of  the  sheriff.  Wilson  v.  Russell  (Dak.),  31  N.  W.  Rep. 
645;  Albrecht  v.  Long,  25  Minn.  163;  Robinson  v.  Hall,  5  Pac. 
Rep.  763 ;  Anderson  v.  Brown,  9  Ohio,  151 ;  Rowley  v.  Howai'd, 
23  Cal.  401 ;  Paddock  v.  Cameron,  8  Cow.  212 ;  Jordon  v.  Terry, 
33  Tex.  680 ;  Murphree,  §  76 ;  Rorer,  Jud.  S.,  §  942. 

The  foreclosure  proceedings  were  void  as  they  were  for  an 
amount  grossly  in  excess  of  what  was  due.  If  he  had  the  right 
tQ  foreclose  at  all,  it  would  be  for  the  amount  he  had  advanced 
and  interest  only.  Garnsey  v.  Rogers,  47  N.  Y.  233;  Freeman 
V.  Auld,  44  Barb.  14 ;  Fister  v.  Otis,  3  Pinney,  78  Jones,  Mort., 
§  1801. 
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Coughran  <&  McMartin  {Bailey  <&  Dam$  of  coansel),  for 
respondent. 

There  was  an  option  to  declare  the  whole  debt  dne  on  a  default 
in  the  payment  of  the  interest.  Scheibe  v.  Kennedy,  64  Wis. 
564,  25  K  W.  Eep.  646 ;  Richard  v.  Holmes,  18  How.  143 ; 
West  Branch  Bank  v.  Chester,  11  Pa.  St.  282;  Pope  v.  Duran, 
26  la.  233;  Jones,  §§  1176,  1179,  1180. 

The  mortgage  required  no  notice  of  election  to  be  given.  In 
«uch  case  none  is  necessary.  Jones,  §  1182;  Buchanan  v.  Berk- 
shire Ins.  Co.,  96  Ind.  510. 

Usury  does  not  invalidate  a  contract.  Appellants  cauld  acquire 
no  standing  in  a  court  of  equity  until  they  had  offered  to  pay 
what  was  due.  There  is  no  allegation  of  usury,  and  nothing  in 
the  complaint  from  which  a  corrupt  intent  or  agreement  for 
usury  can  be  inferred. 

The  notice,  sale  and  certificate  were  sufficient.  §  601,  C.  C. 
Pro.;  Maxwell  v.  Newton,  65  Wis.  261 ;  Lee  v.  Clary,  38  Mich. 

227. 
There  was  no  offer  to  redeem.    Jones,  §  1095. 

By  the  Court  : 

1.  This  was  a  contract  by  which  the  defendant,  in  effect, 
loaned  the  plaintiff  $5,500  by  assuming  to  pay  a  prior  mortgage 
of  $2,632.30  and  paying  the  remainder  to  them  in  cash.  The 
mere  fact  that  he  did  not,  and  could  not,  immediately  pay  off  the 
mortgage  which  bore  a  lower  rate  of  interest,  cannot  be  construed 
to  make  defendant's  contract  usurious. 

2.  The  sale  at  foreclosure  by  the  deputy  sheriff,  while  perhaps 
irregular  in  not  using  the  name  of  his  principal,  was  valid. 

3.  No  further  notice  was  necessary. 

4.  There  was,  under  the  terms  of  the  mortgage,  a  breach  of  its 
conditions  by  a  failure  to  pay  interest  as  specified  in  the  note. 

The  judgment  is  affirmed,  all  of  the  justices  concurring. 

Repobteb  : —  A  petition  for  a  rehearing  was  filed,  and  a  re- 
hearing denied  at  the  May  Term,  1888. 
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TsBBiTosT,  ETO.,  Respondents,  v.  MoPhebson  et  al.,    Appel- 
lants. 


1.  Parties,  Improper  —  How  Baised — Mandamus. 

The  objection  that  the  territoiy  is  improperly  a  party  plaintiff  in  a  man- 
damus  proceeding  cannot  be  raised  by  demurrer. 

2.  Same  —  Beal  Party  in  Interest. 

Under  g  696,  C.  C.  Pro.,  which  provides  that  the  writ  of  mandamus 
**  mast  be  issued  «  *  •  upon  the  application  of  the  party  bene- 
ficially interested/'  one  eng^aged  in  the  retail  liquor  business,  and  having 
property  invested  therein,  has  such  interest  as  makes  him  a  proper  party 
plaintiff  in  proceedings  to  compel  the  county  commissioners  to  fix  the 
license  for  carrying  on  that  business.  The  territory  in  such  case  is  also 
beneficially  interested. 

8.  Mandamus — When  it  Lies. 

Where  a  board  of  county  commissioners  In  the  discharge  of  its  duties 
had  fixed  certain  licenses  under  a  wrong  statute,  held,  mandamtis  would 
lie  to  compel  it  to  fix  them  under  the  right  statute. 

4.  Statutes  —  Bepeal  —  Special  —  General  —  Construction. 

During  the  existence  of  a  general  statute,  g  3,  chap.  26,  Laws  1879, 
authorising  boards  of  county  commissioners  to  fix  liquor  licenses  '*  at 
the  rate  of  not  less  than  $200,  nor  more  than  $500  per  year/'  a  statute 
was  passed  incorporating  a  certain  city,  which  contained  a  provision  in  its 
charter,  that  the  board  of  county  commissioners  of  the  county  in  which 
the  city  was  located  should  not,  within  the  limits  of  the  city,  exact  a 
license  for  that  business  to  "exceed  $150  per  year."  After  this,  the 
general  statute  was  amended,  chap.  71 ,  Laws  188.7,  so  that  the  rate  was 
required  to  be  *'  not  less  than  $500,  nor  more  than  $1,000  per  annum,"  and 
**  all  acts  and  parts  of  acts  inconsistent  "  therewith  were  repealed.  HM, 
tliat  the  charter  provision  was  not  repealed. 

(Argued  and  determined  at  the  February  Term,  1888.) 

APPEAL  from  the  district  court,    Lawrence    county;   Hon. 
Chasles  M.  Thomas,  Judge. 

This  was  a  mandamtis  proceeding  by  the  territory  on  the  re- 
lation of  Ben.  Baer  and  Harris  Franklin,  copartners,  as  Franklin 
&  Baer,  plaintiffs,  against  D.  A.  McPherson,  S.  B.  Crist  and  F. 
M.  Allen,  as  the  board  of  connty  commi8sionei:s  of  the  county 
of  Lawrence,  Dakota  Territory,  defendants,  to  compel  them,  as 
such  board,  to  fix  the  amount  of  the  county  retail  liquor  license 
in  the  City  of  Deadwood,  Lawrence  county.  The  court  below 
having  overruled  a  demurrer  to  the  alternative  writ  granted  the 
relief  asked.    The  questions  here  presented  arise  on  the  action  of 
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the  coart  in  overruliDg  this  demurrer.  From  the  alternative  writ 
it  appeared  that  the  relators  were,  July  7,  1887,  electors  and  tax 
payers  of  the  city  of  Dead  wood,  county  of  Lawrence,  Territory  of 
Dakota,  and  bad  been  in  the  business  of  retail  liquor  dealers  there 
for  three  years,  during  which  time,  being  considered  by  the  board  of 
county  commissioners  of  said  county  proper  persons  to  engage  in  the 
said  business,  they  had  been  licensed  to  carry  on  the  same ;  that 
they  had  a  place  for  such  business  in  said  city  and  a  large  stock 
in  trade ;  that  the  business  was  profitable  to  them ;  that  they  de- 
sired to  continue  the  same,  and  desired  and  intended  to  apply  to 
said  board  for  a  license  for  said  business  from  July  1,  1887,  to 
January  1, 1888,  according  to  the  practice,  and  were  ready  and 
willing  to  pay  therefor  such  legal  license  fee  as  may  be  fixed  by 
said  board,  not  to  exceed  $150  per  annum  ;  that  from  the  organiza- 
tion of  said  city  until  the  term  commencing  January  1, 1886,  said 
board  had  fixed  the  license  in  said  county,  not  included  in  said  city, 
at  $250  per  annum,  and  in  the  city  at  $125  per  annum,  while  the 
city  also  charged  a  license  of  $125  per  annum ;  that  since  the  Ist 
of  January,  1886,  the  said  board  had  fixed  the  said  license  outside 
of  said  city  at  $200  per  annum,  and  in  the  city  at  $150  per  an- 
num, while  the  city  had  charged  $100  per  annum ;  that  on  the 
21st  day  of  June,  1887,  said  board  fixed  said  license  in  Lav/rence 
county  generally,  from  and  after  the  Ist  day  of  July,  1887,  at  the 
rate  of  $500  per  annum,  and  refused  to  fix  the  license  to  be  paid 
said  county  within  the  limits  of  the  City  of  Deadwood  at  a  sum 
not  exceeding  $150  per  annum,  though  requested  so  to  do  by  the 
relators. 

At  the  return  time  the  defendants  demurred  to  the  writ  on  the 
following  grounds :  1.  The  territory  is  not  the  real  party  in  in- 
terest. 2.  That  the  relators  have  no  such  beneficial  interest  as  enti- 
tles them  to  maintain  this  proceeding.  3.  The  act  sought  to  be 
compelled  is  not  one  compellable  by  this  proceeding.  4.  That  by 
law  the  lowest  license  that  could  be  fixed  by  defendants  is  $500. 
The  court  overruled  the  demurrer,  and  the  defendants  having 
elected  to  stand  on  it,  final  judgment  was  entered  directing  them 
to  fix  the  license  in  the  city  at  an  amount  not  exceeding  $150  per 
annum,  whereupon  they  appealed  to  this  court. 

The  general  statutes  involved  will  be  found  stated  in  the  head- 
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notes.  The  special  provision  in  the  charter  of  Deadwood  (§  89), 
passed  February  22,  1881,  was  as  follows :  "  That  the  license  im- 
posed by  the  coanty  commissioners  of  Lawrence  County  on  any 
person  or  firm  for  the  sale  of  intoxicating  liquors  within  the  limits 
of  said  City  of  Deadwood  shall  not  exceed  one  hundred  and  fifty 
dollars  per  annum." 

W.  Z.  MoZaug/din  (  W.  E.  Church  of  counsel),  for  appellants. 

The  territory  was  an  improper  party.  Chap.  43,  L.  1883,  p. 
63 ;  People  v.  Pacheco,  29  Cal.  210 ;  People  v.  County,  40  id. 
4S0.  Mandamus  is  similar  to  an  action  at  law.  High,  §§4,  8 ; 
Com.  V.  Dennison,  24  How.  66 ;  Oilman  v.  Bassett,  83  Conn.  298; 
McBane  v.  People,  60  111.  503. 

The  right  to  the  writ  was  not  complete,  but  inchoate  and  un- 
certain. High,  §  10 ;  People  v.  Brooklyn,  1  Wend.  818.  There 
was  no  individual  duty  due  relators  specially-  enjoined  by  law. 
§§  695,  696,  C.  C.  Pro. ;  County  v.  Keller,  85  111.  396 ;  High, 
§  10.  The  right  was  not  clear  and  undoubted.  Moses,  p.  17 ; 
High,  §  9 ;  People  v.  Forquer,  Breese,  114 ;  People  v.  Hatch,  33 
m.  140;  People  v.  Village,  93  id.  186. 

The  charter  provision  was  repealed  by  chap.  71,  L.  1887. 
Pierrepont  v.  Church,  10  Cal.  315 ;  People  v.  Burt,  43  id.  561 ; 
People  V.  Sargent,  44  id.  43 ;  Kellogg  v.  City,  14  Wis.  678 ;  State 
V.  Severance,  55  Mo.  378 ;  State  v.  Miller,  1  Vroom,  368 ;  People 
V.  Morris,  13  Wend.  326 ;  Sloan  v.  State,  8  Blatchf .  361. 

McLaughUn  <&  Steele^  for  respondents. 

The  question  of  parties  cannot  be  taken  by  demurrer.  Phoenix 
Bank  v.  Donnell,  4  N.  Y.  412 ;  Bank  v.  Magee,  20  id.  362 ;  Bar- 
clay  V.  Quicksilver  M.  Co.,  6  Lans.  30.  The  forms  abolished  by 
§  33,  C.  C.  Pro.,  are  those.in  actions  at  law  and  suits  in  equity ; 
mandamus  is  neither.  Chinn  v.  Trustees,  32  Ohio  St.  237. 
That  it  was  proper  to  use  the  name  of  the  territory,  see  State  v. 
Commissioners,  5  Ohio  St.  502;  State  v.  Brown,  38  id.  344; 
Chance  v.  Temple,  1  la.  79. 

When  the  board  acted  on  the  question  of  license  it  was  required 
to  act  as  to  the  whole  county.  Board  v.  McComb,  92  U.  S.  541. 
Manddbmus  was  the  proper  remedy.    Mayor  v.  Furze,  3  Hill, 
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614 ;  Napa  V.  R.  R.  Co.  v.  Napa  Couiitj,  30  Cal.  437;  Thomas 
V.  Armstrong,  7  id.  287 ;  Humbolt  v.  Churchill,  6  Nev.  30 ;  Peo- 
ple V.  Supervisors,  28  Cal.  431 ;  State  v.  Reynolds,  23  N.  W.  Rep. 
611 ;  Warner  y.  Village,  28  id.  844.  Respondents  could  main- 
tain this  proceeding  from  their  interest  as  electors  and  tax  payers, 
but  here  from  their  business  they  had  a  special  interest.  Hall  v. 
Union  P.  R.  R.  Co.,  3  Dill.  523 ;  Union  P.  R.  R.  Co.  v.  Hall,  91 
U.  S.  355,  428 ;  People  v.  Collins,  19  Wend.  65 ;  Humphrey  v. 
Mayor,  28  Am.  Rep.  446 ;  State  v.  Mastley,  24  N.  W.  Rep.  201 ; 
People  V.  Auditor,  42  Mich.  428  ;  State  v.  Commissioners,  5  Ohio 
St.  496 ;  People  v.  Supervisors,  56  N.  Y.  252. 

The  general  statute  is  controlled  by  the  special  one,  the  charter. 
Potter  Dwarris,  131 ;  People  v.  Wells,  11  Cal.  339 ;  Fox  v.  Rock- 
ford,  38  111.  451 ;  Western  Bank  v.  Tallman,  17  Wis.  532 ;  U.  S. 
V.  Tynen,  11  Wall.  93 ;  Henderson's  Tobacco,  id.  657,  There  is 
no  conflict ;  they  can  be  construed  together.  StoU  v.  State,  17 
Wall.  436.  There  was  no  conflict  before  the  amendment ;  after 
it  the  efEect  was  the  same  as  if  the  original  statute  had  passed  Ax- 
ing the  rates  as  at  present,  and  the  original  law  and  its  rates  never 
had  any  application  to  the  city.  There  is  no  inconsistency  between 
the  two  acts.  Dill.  Muu.  Corp.,  §  87 ;  Fosdick  v.  Perrysburg,  14 
Ohio  St.  486 ;  Janesville  v.  Markoe,  18  Wis.  350 ;  State  v.  Ste- 
venson, 44  N.  J.  L.  371 ;  Conners  v.  Carp.  R.  I.  Co.,  54  Mich. 
171 ;  State  v.  Stoll,  supra;  Schwencke  v.  Union  D.  &  R.  R. 
Co.,  7  Colo.  514 ;  Whipple  v.  Christian,  80  N.  T.  525  ;  Third 
National  Bank  v.  Harrison,  8  Fed. Rep.  722;  Cole  v.  Supervisors, 
12  la.  552 ;  Wood  v.  Commissioners,  68  Cal.  563 ;  Albertson  v. 
State,  2  N.  W.  Rep.  748 ;  Brown  v.  County,  21  Pa.  St.  43 ;  Ot- 
tawa V.  County,  12  111.  339 ;   Townsend  v.  Little,  109  U.  S.  512. 

By  the  Court  : 

The  judgment  in  this  case  is  affirmed. 

1.  The  objection  that  the  territory  was  improperly  joined  as  a 
party  should  have  been  taken  by  answer.  The  public  and  the  re- 
lator, however,  in  this  case  seem  both  to  be  beneficially  interested, 
and  the  relator  is  a  proper  party  plaintiff. 

2.  The  county  board  having  undertaken  to  act  could  be  com- 
pelled to  complete  its  action  by  fixing  the  license  in  the  City  of 
Deadwood  not  to  exceed  the  amount  provided  by  the  charter. 
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3.  The  general  act,  chap.  71,  L.  1887,  fixing  the  maximum  and 
minimam  rates  of  county  licenseB,  did  not  repeal  the  provision  of 
the  city  charter  fixing  the  license  therein  not  to  exceed  $150.  All 
of  the  justices  concur. 


Sandageb,  Appellant,  v.  Walsh  County,  Respondent. 

Stare  Deaisis  —  Office  and  Officer  —  Gompensation. 

A  ooantjr  treaaarer  is  not  entitled  to  commiflsion  on  money  received  on 
the  sale  of  bonds  for  the  erection  of  a  coart-house,  although  the  statute* 
g  15,  chap.  d9,  PoL  C,  as  amended,  chap.  20,  L.  1879,  fixing  the  same  on 
which  he  is  to  have  commission  as  compensation  for  his  seryioes,  ases 
this  language :  "In  computing  the  amount  collected,  for  the  purpose  of 
charging  percentage,  all  sums  from  whatever  source  derived,  shall  be  in- 
dnded  together."  So  held,  on  the  authority  of  Territory  v.  Cavanaugh, 
8  Dak.  825. 

(Argued  and  determined  at  the  February  Term,  1888.) 


APPEAL  from  the  district  court,  Walsh  county;  Hon.   W. 
B.  MoCoNNELL,  Judge. 

This  was  an  action  by  P.  E.  Sandager  against  Walsh  county  to 
recover  certain  conmissions.  The  court  below  sustained  a  de- 
murrer to  the  complaint,  and  the  question  here  presented  was  the 
sufficiency  of  the  complaint  to  constitute  a  cause  of  action.  It 
alleged  that  the  defendant  county  was  a  public  corporation,  and 
that  during  the  periods  mentioned  therein  plaintiff  was  its  treas- 
urer; that  on  the  25th  of  May,  1885,  it  issued  its  bonds  for 
$25,000,  to  build  a  court-house  and  jail ;  that  on  or  about  the 
30th  of  June,  1885,  the  bonds  were  sold  by  the  board  of  county 
commissioners  of  said  county  for  |25,051,  and  said  sum  was  paid 
over  to  the  plaintiff  as  such  treasurer ;  that  plaintiff,  as  such  of- 
ficer, on  or  about  the  30th  of  December,  1885,  had  duly  dis- 
bursed the  whole  of  said  sum  at  the  direction  of  said  county,  and 
that  said  county  thereupon  became  and  was  indebted  to  the  plain- 
tiff for  $1,002.04,  being  four  per  cent  of  said  amount ;  that  he 
had  duly  presented  a  claim  to  said  county  for  such  amount  and  it 
had  rejected  the  same,  and  that  the  same  was  wholly  unpaid. 
Tiie  defendant  demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.    The 
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court  sustained  the  demurrer,  and  the  plaintiff  electing  to  stand 

on  his  complaint^  a  judgment  of  dismissal  was  entered  and  the 
plaintiff  appealed. 

The  statute  under  which  the  commission  was  claimed  is  stated 
in  the  head-note. 

Ncyea  db  McLaugJdiny  for  appellant. 

The  demurrer  was  sustained  on  a  dictum  found  in  Territory  ▼. 
Oavanaugh,  3  Dak.  325.  Commission  is  allowed  on  this  fund  as 
well  as  any  other ;  there  is  no  qualification  in  the  statute.  Gen- 
eral words  are  to  receive  a  general  construction ;  if  there  is  no 
express  exception  the  court  can  create  none.  Demarest  v.  Wyn- 
koop,  3  Johns.  Ch.  142 ;  People  v.  N.  Y.  C.  R.  R.  Co.,  13  N.  Y. 
80 ;  Story,  Confl.  L.,  p.  10. 

C.  A.  M.  SpenceTy  for  respondent. 

Appellant  was  not  entitled  to  the  commission.  Territory  v. 
Cavanaugh,  3  Dak.  325.  Any  question  arising  in  a  case  that  is 
discussed  and  decided  is  not  dictum^  but  adjudication.  5  Md. 
488;  26  id.  261. 

By  the  Court  : 

This  case  is  affirmed  under  the  authority  of  Territory  v. 
Cavanaugh,  3  Dak.  325.  While  in  that  case  the  proposition  was 
not  necessarily  before  the  court  for  determination,  yet,  in  the 
view  finally  taken  of  the  case,  the  question  must  have  been  fully 
considered  by  the  court,  and  in  consideration  of  the  reliance 
placed  on  the  decision  by.  the  legislature,  courts  and  individuals 
since  its  rendition,  it  is  not  deemed  advisable  to  again  examine  the 
question  involved.    All  the  justices  concur. 


BouTOK,  Respondent,  v,  Haqoabt,  Appellant. 

Chattel  Mortgages  —  Crops  —  Asstmiption—  Validity  —Creditors. 

Where,  to  seoare  the  parchase-monejr  for  certain  land,  the  parchasera 
gave  a  chattel  mortgage  on  the  crops  to  be  raised  on  the  land  the  ensning 
season,  and  the  mortgage  was  duly  filed  for  record  in  conformitj  to  stat- 
ute, bat  before  the  crop  was  sowed  the  purchasers  sold  the  land  to  M., 
and  he,  as  a  part  of  the  consideration,  assnmed  the  payment  of  the  mort- 


1888.]  BOUTOK  V.   HA6GABT.  33 

gaga  bj  parol  and  agreed  that  it  should  be  and  remain  as  binding  a  lien 
npon  the  crop  to  be  raised  as  if  no  change  in  ownership  had  taken  place, 
hM,  that  the  mortgagee  had  no  right  to  the  crop  as  against  M.'s  credit- 
ors, although  they  knew  of  the  mortgage  prior  to  the  rendition  of  the 
Judgment  under  which  their  rights  attached. 

(Argued  and  determined  at  the  February  Term,  1888.) 

APPEAL  from  the  district    court,    Cass    county;  Hon.    W. 
B.  McCoNNELL,  Judge. 

This  was  an  action  for  the  conversion  of  certain  grain  hj  C.  D. 
Bouton  against  John  E.  Haggart,  sheriff.  The  case  was  sub- 
mitted to  the  court  below  upon  the  pleadings  and  an  agreed  state 
of  facts,  from  which  it  found  that  Bedtnon  &  Fish,  on  the 
4th  of  April,  1884,  bought  from  the  plaintiff  (or  contracted  for) 
certain  land  in  that  county ;  that  in  part  payment  for  it  they  gave 
him  two  promissory  notes,  one  for  $3,000  and  the  other  for 
$2,880,  both  dated  April  4  and  due  November  1,  1884  and  1885, 
respectively ;  that  to  secure  the  payment  of  these  notes  they  exe- 
cated  to  him  the  same  day  a  chattel  mortgage  on  ^^all  the  crop  to 
be  sown,  grown  and  harvested  "  on  the  land  sold  to  them  (and 
which  they  then  owned  and  were  in  possession  of),  and  the  mort- 
gage was  duly  filed  for  record  the  same  day ;  that  the  plaintiff 
was  the  owner  and  holder  of  the  notes  and  the  mortgage,  and  that 
they  were  due  and  unpaid ;  that  on  the  7th  of  April,  1884,  and 
before  the  crop  was  sown,  Itedmon  &  Fish  assigned  to  D.  W. 
McKay  the  contract  for  the  purchase  of  the  land  that  they  had  re- 
ceived from  the  plaintiff;  that  said  McKay  in  consideration 
thereof  ^^  agreed  that  said  mortgage  should  be  and  continue  a  valid 
lien  upon  the  crops  to  be  raised  on  said  premises  to  the  same  ex« 
tent  and  as  fully  as  though  said  assignment  from  Itedmon  & 
Fish  had  never  been  made;^'  that  after  the  assignment  of  said 
contract,  and  during  the  year  1884,  said  D.  W.  McKay  and  one 
G.  H.  McKay,  who  knew  of  the  mortgage,  seeded  a  part  of  said 
land  and  raised  .three  thousand  four  hundred  bushels  of  wheat 
thereon;  that  on  the  2d  day  of  October,  1884,  the  defendant,  as 
sheriff,  with  an  execution,  in  the  case  of  Kelly  &  Oo.  against  said 
D.  W.  &  G.  H.  McKay,  levied  upon  said  wheat  and  took  and  con- 
verted it  to  his  own  use ;  that  the  wheat  at  the  time  he  took  it  was 
of  the  value  of  $1,900 ;  that  the  said  defendant,  prior  to  the  said 

VOL.  6,  DAK. 
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levy,  did  not  tender  or  pay  to  the  plaintiff,  in  any  manner,  the 
amount  of  his  said  mortgage  or  any  part  thereof ;  that  said  Kelly 
&  Co.  had  notice  of  said  mortgage  prior  to  the  rendition  of  the  judg- 
ment  upon  which  their  said  execution  issued.  As  conclusions  of 
law  the  court  found  that  the  plaiutifi's  mortgage  was  a  valid  and 
subsisting  lien  upon  the  wheat ;  that  the  defendant  wrongfully 
took  the  same,  and  that  the  plaintiff  was  entitled  to  judgment 
against  him.  On  the  rendition  of  the  judgment  the  defendant 
appealed. 

S,  F.  Miller^  for  appellant. 

Bedmon  &  Fish  having  sold  their  interest  in  the  land  before  the 
crop  was  seeded,  Bouton  never  acquired  any  lien  upon  it,  unless  it 
was  by  the  agreement  of  McElay.  This  was  not  in  writing,  not 
witnessed  nor  filed,  and  Bouton  was  not  a  party  to  it.  it  did  not 
pretend  to  create  a  new  lien,  but  to  bring  into  life  an  old,  not  as 
to  the  mortgagors,  but  a  third  party.  The  mortgage  and  agree- 
ment were  void  as  to  creditors.  0.  C,  §§  1704,  1744 ;  Joties  v. 
Richardson,  10  Mete.  481 ;  Frost  v.  Willard,  9  Barb.  440 ;  Single 
V.  Phelps,  20  Wis.  419 ;  Mowry  v.  White,  21  id.  428;  Curtis  v. 
Wilcox,  13  N.  W.  Rep.  803. 

D.  H.  Twamey^  for  respondent. 

A  mortgage  on  a  crop  not  yet  sown  is  valid.  §  1704,  C.  O. 
A  party  may  mortgage  any  thing  in  which  he  has  a  potential  in- 
terest. Jones,  Chat.  Mort,  §  140 ;  Argues  v.  Wesson,  51  Cal. 
620 ;  Butt  V.  EUett,  19  Wall.  644 ;  Mayer  v.  Taylor,  69  Ala.  403, 
44  Am.  Eep.  522  ;  MiUer  v.  Chapel,  29  N.  W.  Rep.  52 ;  Hull  v. 
Hull,  48  Conn.  250,  40  Am.  Rep.  165 ;  White  v.  Thomas,  62 
Miss.  49  ;  Wyatt  v.  Watkins,  30  Am.  Rep.  63.  The  crop  had  a 
potential  existence  at  the  time  the  mortgage  was  given,  for  Red- 
mon  &  Fish  owned  the  land  on  which  they  proposed  to  raise  it. 
The  mortgage  was  good  as  against  the  world  after  it  was  filed. 
O.  C,  §  1744 ;  Wyatt  v.  Watkins,  avpra.  McKay  was  bound  by 
his  assumption  of  the  mortgage.  Ely  v.  McKnight,  30  How.  Pr. 
101 ;  Wilson  v.  King,  23  N.  J.  Eq.  150 ;  Brown  v.  Kurtz,  37  la. 
240 ;  Kellogg  v.  Second,  3  N.  W.  Rep.  868 ;  Hathorn  v.  Lewis, 
22  ni.  395.    An  assumption  need  not  be  in  writing.     Brown  v. 
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Knrtz,  aupra;  Thompson  v.  Dicjkinson,  12  N.  Y.  871 ;  Putney 
V.  Famham,  27  Wis.  189 ;  Jones,  §§  740,  750 ;  Wilson  v.  King, 
23  N.  J.  Eq.  150;  Jones,  Chat.  Mort.,  §  488.  The  assumption 
did  not  destroy  the  notice  imparted  by  filing.  McKay's  creditors 
were  bound  by  the  mortgage.    Everman  v.  Robb,  52  Miss.  658. 

By  the  Court  : 

The  judgment  in  this  case  is  reversed  on  the  ground  that  the 
mortgage  of  Bedmon  &  Fish  upon  crop  to  be  grown  was  an  agree- 
ment to  mortgage,  and  not  a  mortgage  ;  and  the  court  erred  in 
holding  that  it  could  be  assumed  and  given  effect  to  as  a  mortgage 
by  a  third  party  by  parol.     All  the  justices  concur. 


FisK  irr  AL.,  Bespondents,  v.  Stonb,  Appellant. 

1.  Pleading--- Complaint ---Giiaranty---SufBjOlenoy. 

Where  a  oompUint  against  a  guarantor  alleged  that  the  defendant,  in 
oonaideration  that  the  plaintiffs  woald  sell  one  H.  certain  goods,  promised 
to  be  answerable  for  the  same  to  an  amount  not  exceeding  $800;  that  on 
the  faith  of  said  promise  thejr  did  seU  to  said  H.  goods  of  the  reasonable 
▼alue  of  $442.66;  that  H.  had  not  paid  for  the  same»  excepting  $108.63, 
though  requested  so  to  do;  that  notice  of  demand  on  H.  and  non-payment 
had  been  given  to  the  defendant;  that  demand  of  payment  of  $800  had  been 
made  upon  him,  and  that  he  had  not  paid  the  same,  hdd,  that  the  com- 
plaint  stated  a  cause  of  action. 

2.  Qnanmty  —  Abeolute — Notice  —  Waiver. 

The  defendant  gave  H.^the  following  letter  of  guaranty,  which  was  by 
her  transmitted  to  the  plaintifis:  *'  D.  B.  Fisk  ft  Ck>.  *  *  *  Gentle- 
men: *  *  *  Mrs.  HoUenbeck  is  a  friend  of  mine.  •  •  •  I  think 
she  is  deserving  of  aid  and  assistance,  and  I  am  willing  to  give  it.  *  *  * 
I  told  her  I  thought  you  would  let  her  have  goods  —  a  sale,  not  a  commis- 
sion —  to  be  paid  for  as  fast  as  sold,  provided  you  were  assured  of  your 
money  without  loss  by  guaranty  from  a  party  whose  guaranty  you  were 
wiUing  to  accept.  If  you  will  send  her  goods  as  she  may  order,  not  ex- 
ceeding $300  due  you  at  any  one  time,  I  will  guarantee  that  you  are  paid 
in  full.  •  •  *  George  W.  Stone."  Hdd,  that  this  was  an  absolute 
guarantee,  and  that  no  notice  of  acceptance  was  necessary  to  render  the 
defendant  liable.  But  if  the  letter  were  construed  as  an  offer  of  guarantee, 
the  defendant,  having  communicated  it  through  the  debtor,  waived  the  right 
of  notice  of  acceptance  to  himself. 

8.  Same— Complianoe. 

Where  under  such  letter  the  plaintiffs  sent  the  debtor  goods  at  one  time 
on  her  order  to  the  amount  of  $802.41  on  a  credit  of  four  months,  that  be> 
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ing  their  oBoal  time,  hM,  they  did  not  exceed  the  gaaimntj  bo  as  to  en- 
tlrelj  discharge  the  defendant. 

(Argued  and  determined  at  the  Febraary  Term,  1888.) 

APPEAL  from  the  district  court,  Terner  county ;  Hon.  0.  S. 
Palmer,  Judge. 

This  was  an  action  by  D.  B.  Fisk,  D.  M.  Fisk  and  J.  E.  L. 
Frasher,  copartners,  ander  the  name  of  D.  B.  Fisk  &  Co.,  against 
George  W.  Stone,  defendant,  on  an  alleged  guaranty.  The  com- 
plaint charged  that  on  the  25th  of  April,  18S4,  in  consideration 
that  plaintiffs  woald  sell  to  one  Mrs.  L.  B.  Hollenbeck  certain 
goods  to  be  thereafter  ordered  by  her,  he  promised  to  be  answer- 
able for  the  payment  of  the  same  to  an  amount  not  exceeding 
$300 ;  that  on  the  faith  of  said  guaranty  plaintiffs  did  thereafter 
sell  and  deliver  to  said  L.  B.  Hollenbeck  goods  of  the  reasonable 
value  of  $442.66 ;  that  she  had  not  paid  for  the  same  excepting 
$103.63 ;  that  the  payment  of  the  balance  had  been  demanded  of 
her,  but  she  had  not  paid  the  same ;  that  notice  of  the  demand  and 
non-payment  had  been  given  to  the  defendant ;  that  on  the  18th 
of  October,  1 884,  they  demanded  the  payment  of  $300  of  said  in- 
debtedness from  the  defendant,  and  that  he  refused  to  pay  the 
same  or  any  part  thereof.  The  defendant  answered  denying  all 
of  the  allegations  of  the  complaint.  On  the  trial  the  defendant 
objected  to  the  introduction  of  any  evidence  under  the  complaint 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  overruled  the  objection,  and  the  de- 
fendant excepted.  The  plaintiffs  then  read  in  evidence  a  letter  of 
April  18,  1884,  to  them  fi'om  Mrs.  Hollenbeck,  in  which  she 
said  she  intended  going  into  the  millinery  business  at  Parker, 
Dak. ;  that  she  would  like  goods  "  on  time ;  "  that  she  had  "  mon- 
eyed friends  "  there  "  who  will  guarantee  all  goods  sent  to  me  will 
be  settled  for  satisfactorily  to  yourselves."  On  the  receipt  of  plain- 
tiffs' reply  to  this,  she  again,  April  27,  1884,  wrote  them  order- 
ing certain  goods,  and  inclosed  the  following  letter  from  the  de- 
fendant : 

"  Pabkeb,  Dakota,  April  25^A,  1884. 
"  D.  B.  Fisk  &  Co.,  Chioaqo,  III.  : 

"  Gentlemen  :  —  Yours  23d  to  Mrs.  Hollenbeck,  handed  me. 
Mrs.  H.  is  a  friend  of  mine,  who  has  been  thrown  on  her  own  re- 
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sources,  and  plackily  iDtends  to  support  herself.  I  think  she  is 
deserving  of  aid  and  assistance,  and  I  am  willing  to  give  it.  I 
told  her  I  thought  you  would  let  her  have  goods,  a  sale,  not  a 
commission,  to  be  paid  for  as  fast  as  sold,  provided,  you  were  as- 
sured of  your  money,  without  loss,  by  guaranty  from  a  party 
whose  guarantee  you  were  willing  to  accept.  If  you  will  send 
her  such  goods  as  she  may  order,  not  exceeding  Three  Hundred 
(800)  Dollars  duo  you,  at  any  one  time,  I  will  guarantee  that  you 
are  paid  in  full.  Her  intention  is  to  start  small  and  increase  with 
the  business.  If  at  any  time,  I  should  deem  it  necessary  to  in- 
crease the  amount  above  $300.00, 1  can  then  do  so.  For  my 
standing,  would  refer  you  to  Bradstreet,  Dun  &  Co.,  Sioux  Kat'l 
Bank,  Sioux  City,  Iowa,  or  First  Nat'l  Bank,  Canton,  Dak. 
»    *    ♦    I  remain  Tours  Truly,  GEO.  W.  STONE." 

One  of  the  plaintiffs  testified  that  upon  the  receipt  of  this  letter 
of  guaranty  from  Mrs.  Hollenbeck  they  replied,  accepting  it  as 
satisfactory,  and  on  the  faith  of  it  sent  her  the  goods  she  ordered, 
which  amounted  to  $302.41.  Afterward  they  sent  her  other 
small  bills,  all  amounting  to  $442.66 ;  and  that  the  goods  were 
reasonably  worth  that  amount ;  that  she  was  given  four  months 
credit  on  these  purchases,  that  being  the  time  usually  given  in 
such  cases ;  that  her  account  fully  matured  September  1,  1884 ; 
that  she  had  paid  $103.63  on  the  same ;  that  she  afterward  went 
to  Nebraska ;  that  they  had  sent  the  account  there  for  collection, 
and  it  had  been  returned  uncollected ;  that  in  October,  1884,  the 
plaintiffs  notified  defendant  and  drew  on  him  for  $300,  but  the 
draft  had  been  returned  unpaid.  Thereupon  the  plaintiffs  rested, 
and  defendant  requested  the  court  to  direct  a  verdict  in  his  favor. 
The  court  denied  this  request,  and  the  defendant  excepted.  The  de- 
fendant offering  no  evidence,  the  plaintiffs  requested  the  court  to 
direct  a  verdict  in  their  favor.  The  court  granted  the  request, 
and  the  defendant  excepted.  After  the  denial  of  a  motion  for  a 
new  trial  and  the  entry  of  final  judgment,  the  defendant  appealed. 

£.  O.  Kennedy,  for  appellant. 

The  complaint  is  insufficient :  1.  The  guaranty  was  not  entered 
into  at  the  time  of  the  original  obligation  and  there  was  no  dis- 
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tinct  consideration.  §§  1651,  906,  C.  G.  2.  It  alleges  merely  an 
offer  of  guaranty,  and  there  was  no  acceptance. 

The  guaranty  was  not  absolute.  §§  1654,  1649,  1659,  0.  C. 
Under  this  letter  notice  of  acceptance  within  a  reasonable  time 
was  necessary.  2  Pars.  Cont.  12;  Brandt,  Surety,  §  157;  Ed- 
moudston  v.  Drake,  5  Pet.  624;  Douglas  v.  Reynolds,  7  id.  113; 
Lee  y.  Dick,  10  id.  491 ;  Adams  v.  Jones,  12  id.  213 ;  Louisville 
M.  Co.  V.  Welch,  10  How.  475  ;  Davis  v.  Wells,  104  U.  S.  169 ; 
Davis  S.  M.  Oo.  v.  Richards,  115  id.  524;  Furst  &  B.  M.  Co.  v. 
Black,  12  N.  E.  Rep.  504 ;  Gardner  v.  Lloyd,  2  Atl.  Rep.  562 ; 
Wilcox  V.  Draper,  10  N.  W.  Rep.  579 ;  Russell  v.  Clark,  7  Cr. 
90 ;  Davis  S.  M.  Co.  v.  Mills,  8  N.  W.  Rep.  356. 

The  terms  of  the  guaranty,  in  extending  the  credit  four  months 
and  exceeding  $300,  were  exceeded.  §§  1666,  1696,  C.  C; 
Brandt,  §  158;  Fellows  v.  Prentiss,  3  Denio,  512;  Hunt  v.  Smith, 
17  Wend.  179;  Walrath  v.  Thompson,  6  Hill,  541 ;  Russell  v. 
Clark,  supra;  First  Nat.  Bank  v.  Hale,  11  Otto,  50;  Lee  v.  Dick, 
supra. 

Oeo.  S.  Sand  and  J.  H.  TeUer^  for  respondents. 

The  complaint  shows  that  the  goods  were  sold  on  the  faith  of 
the  guaranty.  That  is  sufficient,  §  1651,  C.  C. ;  Davis  v.  Wells, 
104  U.  S.  159 ;  Wells  v.  Mann,  45  N.  Y.  327 ;  Leonard  v.  Vree- 
denburg,  8  Johns.  29;  1  Pars.  497 ;  §  906,  C.  C. ;  Langdell,  Cas. 
Cont.  987 ;  DeColyer,  Guar.  4. 

Appellant's  construction  of  the  letter  is  based  upon  a  dictmn  in 
Russell  V.  Clark,  7  Cr.  90.  That  is  not  now  sustained  by  author- 
ity, and  has  been  denied  by  that  court.  Drummond  v.  Prestman, 
12  Wheat.  515.  See,  also,  Mason  v.  Pritchard,  12  East,  227; 
Hargrave  v.  Smee,  6  Bing.  244.  Guaranties  are  to  have  a  reason- 
able construction  in  view  of  all  of  the  circumstances.  Beloni  v. 
Freeborn,  63  N.  T.  383 ;  Brandt,  105;  Davis  v.  Wells,  supra. 
Under  this  rule  this  was  an  absolute  guaranty.  Molino  P.  Co.  v. 
Gilbert,  3  Dak.  239;  Wilcox  v.  Draper,  10  N.  W.  Rep.  579; 
Caton  V.  Shaw,  2  H.  &  G.  13  ;  Crittenden  v.  Fisk,  8  N.  W.  Rep. 
714;  Crittenden  v.  Dana,  6  Hill,  543;  §  895,  C.  C;  Bell  v. 
Bruen,  1  How.  169 :  Gales  v.  McKeo,  13  N.  Y.  231 ;  Heffield  v. 
Meadows,  4  C.  P.  595  ;  Allen  v.  Kenning,  6  Bing.  618 ;  Lawrence 
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V.  McCalmont,  2  How.  429 ;  Douglas  v.  Howland,  24  Wend.  86; 
Powers  V.  Bamcratz,  12  Ohio  St.  272 ;  Wade,  Notice,  §  404. 

The  giving  a  credit  that  discharges  a  guarantor  is  sach  as  changes 
the  contract.  Louisville  M.  Co.  v.  Welch,  10  How.  46.  Credit  was 
the  object  of  the  guaratitj.  The  $300  was  a  limitation,  not  a  con- 
dition of  liability.  §  1660,  C.  C;  Power  v.  Bumcratz,  supra;  Crit- 
tenden V.  Fisk,  8vpra;  Bent  v.  Hartshorn,  2  Mete.  24.  The  vice  of 
appellant's  position  here  again  is  his  erroneous  construction  of  the 
latter. 

The  defendant  sent  this  letter  through  the  agency  of  the  debtor. 
There  was  immediate  notice  of  acceptance  through  that  source. 
This  is  sufficient  if  it  were  a  mere  offer  of  guaranty  as  contended. 
Wilcox  V.  Draper,  supra. 

By  the  CorET : 

The  judgment  is  affirmed. 

1.  The  case  discloses  the  fact  that  the  guaranty  was  intended  to 
be  absolute. 

2.  That,  if  an  offer  of  guaranty,  the  defendant  by  his  conduct 
waived  the  right  of  notice. 

3.  The  terms  of  the  guaranty  were  complied  with. 

4.  The  complaint  was  sufficient.  All  the  lustices  concur,  except 
F&ANCis,  J.,  who  dissents. 


TEBsrroBY,  etc.,  Bespondent,  v.  Boabd  of  Comnr  Commissionebs 

OP  Cass  County,  Appellant. 

Ck>iintie8  —  OfELoers  —  Powers. 

The  board  of  coanty  commissioners  has  the  power  to  change  the  boand- 
arles  of  the  commissioner  districts  of  the  coanty. 

(Argued  and  determined  at  the  Febraary  Term,  1888.) 

APPEAL  from  the  district  court,   Cass  county;  Hon.  W.  B. 
McOoNKELL,  Judge. 

This  was  a  proceeding  in  numdamua  by  the  Territory  on  the  re- 
lation of  Chas.  F.  Templeton,  attorney-general,  plaintiff,  against 
the  board  of  county  commissioners  of  Cass  county,  defendant,  to 
compel  it  to  recognize  the  commissioner  districts  as  established 
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ander  chap.  33^  Special  Laws,  1883,  as  the  districts  of  the  county.' 
It  appeared  that  Cass  county  was  organized  in  1873 ;  that  on  the 
28th  of  March,  1883,  the  county  had  been  divided  into  five  com- 
missioner districts  by  the  commission  created  under  that  act ;  that 
on  the  23d  of  September,  1884,  the  board  of  county  commissioners 
of  the  county  finding  that  the  boundaries  of  districts  4  and  5,  in 
some  instances,  conflicted  with  certain  civil  township  organizations, 
which,under  section  120,chapter  112,  Laws  1883,  were  made  election 
precincts, "  thus  disfranchising  legal  voters  in  the  choice  of  their  dis- 
trict commissioners,"  changed  the  boundaries  of  these  two  districts; 
tliat  on  the  3d  of  January,  1887,  said  board,  at  a  regular  session, 
passed  a  resolution  prescribing  the  boundaries  of  aU.  of  the  districts 
which  were  different  from  those  fixed  by  the  commission ;  that 
on  the  26th  of  September,  1887,  the  July  session  of  the  board 
having  been  regularly  continued  to  that  time,  re-adopted  their 
resolution  of  January  3d,  as  some  doubts  as  to  its  validity  had  been 
expressed.  At  the  hearing  on  the  return  to  the  alternative  writ, 
the  court,  finding  the  facts  as  above,  concluded  that  the  action  of 
the  board  on  the  23d  day  of  September,  1884,  the  8d  day  of  Jan- 
uary, 1887,  and  the  26th  day  of  September,  1887, "  was,  upon  each 
and  all  of  said  occasions,  without  warrant  of  law  and  void  "  and, 
that  the  plaintiff  was  entitled  to  a  peremptory  writ  of  mandami^ 
commanding  said  board  '^  to  recognize  in  all  of  their  proceedings 
the  commissioner  districts  as  limited,  bounded  and  defined  by  the 
resolution  and  authority  of  the  commission,  established,  created  and 
acting  under  the  Special  Laws  of  1883." 
After  the  entry  of  final  judgment  the  defendant  appealed. 

A,  D,  Thom<i8^  for  appellant. 

The  board  had  the  power  to  change  the  boundaries  of  the  dis- 
tricts. See  §§  1,  2,  chap.  4,  L.  1868-9  ;  §§  1,  2,  3,  4,  6,  chap.  27, 
L.  1874-5 ;  §§4, 15, 16,  18,  chap.  21,  Pol.  C. ;  chap.  40,  L.  1885. 
A  mere  change  in  the  phraseology  of  these  successive  statutes 
raises  no  presumption  of  an  intent  to  change  the  law.  McDonald 
v.  Hovey,  110  U.  S.  619,  4  Sup.  Ct.  Kep.  142 ;  State  v.  MacOoU, 
9  Neb.  203,  2  N.  W.  Rep,  213 ;  FuUerton  v.  Spring,  3  Wis.  667 ; 
Wright  V.  Oakley,  5  Mete.  400.  From  the  organization  of  the 
county  till  the  revision  in  1877,  without  question,  the  commis- 
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sioners  could  change  the  lines  of  the  districtb  once  every  three 
years.  It  is  equally  clear  their  authority  was  continued  by  section 
4,  chapter  21,  Pol.  0.  See,  also,  §  16,  same  chap. ;  §§  21,  26, 
chap.  40,  L.  1885.  There  is  nothing  in  chapter  33,  Laws  1883, 
inconsistent  with  this  power.  Bepeal  by  implication  is  not  favored. 
Blain  v.  Bailey,  25  Ind.  165  ;  Cohill  v.  State,  37  id.  Ill ;  Taylor 
V.  Board,  67  id.  383. 

C.  B.  PcUochy  for  respondent. 

After  the  organization  and  division  of  the  county  the  commis- 
sioners had  no  power  to  change  the  districts.  A  county  is  a  body 
corporate  for  civil  and  political  purposes  only.  §  13,  chap.  21, 
Pol.  0. ;  Dill.  Mun.  Corp.  30,  31 ;  Cooley,  Const.  L.  295 ;  Tread- 
way  V.  Schnauber,  1  Dak.  238.  Its  powers  are  not  so  extensive 
as  those  of  a  city.  Dill.  30 ;  State  v.  Commissioners,  25  N.  W. 
Rep.  91.  They  have  only  the  powers  expressly  given,  and  such 
as  are  essential  to  the  objects  of  their  creation.  Clay  Co.  v.  Sim- 
mons, 1  Dak.  391 ;  Yincent  v.  Nantucket,  12  Cush.  103;  State 
V.  Smith,  31  la.  494 ;  Minture  v.  Larue,  23  How.  435  ;  Dill.,  §  55 ; 
Thompson  v.  Lee,  3  Wall.  327 ;  Logan  v.  Pyne,  43  la.  524.  In 
view  of  these  rules,  chapter  21,  Pol.  C,  chapter  33,  Special  Law 
1883,  and  chapter  40,  Laws  1885,  are  the  only  sources  from  which 
the  power  claimed  can  be  derived.  Chapter  40,  Laws  1885,  has 
no  application  to  Cass  county.  It  was  intended  for  the  organiza- 
tion of  new  counties.  In  the  statutes  referred  to  prior  to  the  re- 
vision no  such  power  is  expressly  given,  nor  is  it  by  section  4, 
chapter  21,  Pol.  C.  Clearly  it  is  not  in  express  words,  nor  is  it 
incident  to  the  powers  granted,  for  those  are  to  the  '^  commissioners 
appointed  under  this  act."  The  power  is  not  necessary  for  the 
purposes  of  the  corporation.  Section  16,  chapter  21,  Pol.  C, 
provides  the  districts  are  to  ''  continue  as  now  constituted  until 
changed  as  provided  by  law."  The  manner  of  such  change  was 
afterward  provided,  chapter  33,  Special  Laws  1883,  this  change 
was  had ;  it  was  different  from  that  provided  by  section  4,  chap- 
ter 21,  Pol.  C,  and  all  inconsistent  acts  were  repealed,  appellant 
was,  therefore,  left  without  power  to  change  the  boundaries. 

By  the  Coubt  : 

The  peremptory  writ  in  this  case  is  set  aside,  and  the  action  of 
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the  court  is  reversed  npon  the  ground  that  the  court  erred  iu  hold- 
ing that  the  board  of  county  commissioners  had  no  power  to  change 
the  boundaries  of  the  commissioner  districts.  All  of  the  justices 
concur. 


McMahon  et  al.,  Respondents,  v.  Plummeb  et  al.,  Appellants 

Contract  —  Besoission  —  Trial  —  Directing  Verdict  —  Chattel 
Mortgage,  Requirement  to  Fay« 

On  an  iasae  of  the  right  to  recover  on  a  bank  check,  it  appeared  the 
check  had  been  given  bj  the  defendants  to  the  plaintiffs  on  a  settlement 
of  differences  as  to  the  right  to  the  possession  of  certain  personal  prop- 
erty. The  defendants  contended,  however,  that  when  the  check  was  given 
the  plaintiffs  represented  that  the  property  was  in  as  good  condition  as  at 
a  prior  date,  whereas,  in  fact,  it  was  not,  and  it  had,  by  the  acts  of  the  de- 
fendant, been  damaged  to  an  amoant  far  in  excess  of  the  check.  They 
also  contended  they  held  a  prior  and  paramount  lien  upon  the  property  by 
virtue  of  a  chattel  mortfi^age  duly  recorded.  At  the  trial  it  appeared  the 
defendants  were  rightfully  in  possession  of  the  property  under  proceed- 
ings in  claim  and  delivery,  and  that  defendants  obtained  possession  on  the 
settlement  of  the  case  by  means  of  this  check.  It  also  appeared  the  de- 
fendants had  not  returned  the  property  to  the  plaintiffs,  or  offered  to  do 
so,  whereupon  the  court  directed  a  verdict  in  favor  of  the  plaintiffs  for  the 
amount  of  the  check,  ffdd^  1.  That  the  direction  was  proper.  2.  That 
the  surrender  of  the  possession  of  the  property,  and  the  dismissal  of  the 
claim  and  delivery  action,  was  a  sufficient  consideration  for  the  check. 
8.  That  the  fact  that  the  defendants  held  a  prior  mortgage  on  the  property, 
and  the  plaintiffs  had  taken  it  without  paying  off  the  mortgage  as  required 
by  section  1754,  C.  G.  (claiming  it  was  void),  would  not  have  warranted  the 
court  in  directing  a  verdict  for  the  defendants. 

(Argued  and  determined  at  the  February  Term,  1888.) 

APPEAL  from  the  district  court,  Cass  county ;  Hon.  W.  B. 
McCoNNELL,  Judge. 

This  was'  an  action  by  E.  J.  McMahon  and  C.  M.  MacLaren, 
copartners,  as  McMahon  &  MacLaren,  plaintiffs,  against  A.  L. 
Plummer  and  A.  L.  Hanson,  copartners,  as  Plummer  &  Hanson, 
defendants,  on  a  bank  check  of  the  latter  to  the  former  for  $281. 
The  defendants  were  bankers,  and  the  check  was  drawn  upon 
themselves.  They  admitted  the  execution  and  delivery  of  the 
check  and  their  refusal  to  pay  it ;  but  "  further  answering  and  by 
way  of  counter-claim  "  they  alleged  that  one  C.  R.  Black,  on  and 
prior  to  the  29th  of  October,  1885,  was  doing  a  general  mercan- 
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tile  business  at  Clifford,  Traill  county,  Dakota ;  that  to  secure 
his  certain  indebtedness  he  executed  to  them  a  chattel  mortgage 
on  his  entire  stock  of  merchandise,  which  mortgage  was  duly  filed 
for  record  October  30,  1886 ;  that  afterward,  on  the  8th  of  No- 
vember, 1885,  the  plaintiffs  wrongfully  and  maliciously  took  from 
said  Black  said  goods ;  that  the  defendants  demanded  them  from 
the  plaintiffs,  but  they  refused  to  deliver  them  ;  that  the  plaintiffs 
falsely  claimed  that  they  had  a  lien  upon  said  goods  superior  to 
the  defendants ;  that  they  represented  that  the  goods  had  been 
moved  in  a  careful  manner,  and  had  not  been  injured ;  that  the 
plaintiffs  refused  to  deliver  the  goods  to  the  defendants  until  they 
executed  and  delivered  to  them  a  check  for  the  amount  of  the 
pretended  claim  or  lien  they  claimed  to  have  on  said  goods ;  that 
plaintiffs  refused  to  permit  defendants  to  examine  the  goods  until 
the  check  had  l)een  delivered;  that  the  defendants,  relying  upon  the 
representations  of  the  plaintiffs  as  to  their  pretended  claim  and 
the  condition  of  the  goods,  delivered  to  the  plaintiffs  the  check 
sued  on  ;  that  afterward,  and  before  the  presentation  of  said  check, 
they  discovered  the  representations  of  the  plaintiffs  were  wholly 
false,  and  that  the  goods  had  been  damaged  by  the  removal  in  an 
amount  equal  to  twice  the  check.  The  plaintiffs,  in  reply,  alleged 
that  the  mortgage  of  the  defendants  upon  the  goods  was  fraudu- 
lent and  void  as  against  Black's  creditors ;  that  they  were  attor- 
neys doing  a  collecting  business,  and  that  on  or  about  the  8th  of 
November,  18S5,  certain  creditors  of  the  said  Black  sent  to  them 
a  claim  against  hi^  for  collection ;  that  for  the  purpose  of  collect- 
ing said  daim  they,  with  the  consent  and  concurrence  of  said 
Black,  took  certain  goods  from  his  store ;  that  afterward,  on  the 
9th  of  November,  1885,  the  defendants  commenced  an  action  in 
claim  and  delivery  against  said  Black  and  the  creditors  so  repre- 
sented by  the  plaintiffs  for  said  goods,  and  took  the  same  in  said 
proceedings;  that  afterward  plaintiffs,  on  the  execution  of  a  re- 
delivery bond  as  provided  in  such  cases,  duly  obtained  possession 
of  said  goods ;  that  afterward  there  was  a  full  and  complete  com- 
promise, settlement  and  dismissal  of  said  action  between  the  par- 
ties hereto,  and  in  consideration  thereof  and  the  deliverv  of  the 
possession  of  said  goods  to  the  defendants  they  executed  the 
check  in  suit.    All  allegations  of  misrepresentation,  fraud  and 
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damages  were  denied.  On  the  trial  of  the  case,  evidence  was 
given  on  these  various  issues ;  but  there  was  nothing  tending  to 
show  tliat  the  defendants  had  ever  returned  the  property  to  the 
plaintiffs  that  they  had  obtained  on  the  settlement,  nor  did  it 
appear  that  they  had  ever  offered  to  return  it.  It,  in  fact,  appeared 
that  they  had  sold  the  property  in  the  foreclosure  of  their  mort- 
gage. After  both  parties  had  rest^,  the  plaintiffs  requested  the 
court  to  direct  a  verdict  in  their  favor  on  the  ground  that,  in 
order  to  avoid  the  contract  of  compromise,  the  defendants  ought 
to  have  put  the  plaintiffs  in  the  position  they  were  when  the  com- 
promise was  entered  into,  and  as  the  answer  and  evidence  showed 
this  had  not  and  could  not  be  done,  they  were  liable  for  the 
amount  of  the  check.  The  defendants  asked  the  court  to  direct 
a  verdict  in  their  favor,  on  the  ground  that  the  evidence  showed 
that  the  plaintiffs  took  the  property  in  violation  of  law  in  that 
they  had  not  paid  off  defendants'  mortgage,  as  required  by  section 
1754,  C.  0.  The  court  granted  the  request  of  the  plaintiffis,  and' 
the  defendants  excepted.  After  the  denial  of  a  motion  for  a  new 
trial  and  the  entry  of  final  judgment  the  defendants  appealed. 

M.  W.  Chreene^  for  appellants. 

There  was  a  conflict  in  the  evidence  as  to  the  material  facts  in 
the  case.  The  court  erred  in  directing  the  verdict.  Ohicago, 
etc.,  K.  Co.  V.  Griffin,  68  111.  499 ;  Mayor  v.  Trimble,  25  Md. 
18;  State  v.  Jones,  33  la.  9;  Montgomery  v.  Erwin,  24  Ark. 
540;  Stebbins  v.  Miller,  12  Allen,  591;  Pratt  v.  Ogden,  34  N.  Y. 
20;  Proffat,  Jury,  §§  266,  270,  316 ;  Ohenery  v.  Palmer,  6  Cal. 
119;  Hadley  v.  Importing  Co.,  13  Ohio  St.  505;  McCall  v.  Davis, 
56  Pa.  St.  433. 

It  appears  the  possession  of  the  property  by  the  respondents 
was  wrongful,  in  fact  criminal ;  the  court,  for  this  reason  alone, 
ought  to  have  directed  a  verdict  for  appellants. 

BaUy  WaUin  cfe  Smithy  for  respondents. 

It  is  well  settled  that  it  is  the  province  of  the  court  to  determine 
whether  or  not  there  has  been  any  evidence  adduced  tending  to 
establish  fraud,  or  whether  or  not  the  fraud  would  be  available  if 
established.  Oscanyan  v.  Winchester  Arms  Co.,  103  U.  S.  261 ; 
First  Nat.  Bank  v.  Comfort,  28  N.  W.  Rep.  856. 
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Contracts  obtained  by  fraud  are  voidable  only.  §§  877,  878, 
879)  C.  C.  A  party  seeking  to  avoid  a  contract  must  restore 
every  thing  he  has  received  under  it.  §§  964-967,  0.  0. ;  Dnnks 
V.  Puller,  33  Mich.  243 ;  31  id.  159 ;  33  id,  344 ;  Van  Trott  v. 
Weise,  36  Wid.  439. 

In  order  to  recover  any  damages,  the  appellants  ought  to  have 
rescinded  the  contract  wherein  they  gave  the  check. 

By  the  Coitbt  : 

The  judgment  is  affirmed  upon  the  ground  : 

1.  If  the  check  in  controversy  was  obtained  by  fraud  the  con- 
tract was  not  void,  but  voidable,  and  the  defendants  should  have 
reecinded,  or  offered  to  rescind,  and  delivered  to  the  defendant, 
the  possession  of  the  property  received. 

2.  There  was  a  sufficient  consideration  for  the  check  in  the  sur- 
render of  the  possession  of  the  property  and  dismissal  of  the  ac- 
tion. 

3.  The  court  did  not  err  in  refusing  to  direct  a  verdict  for  the 
defendants.    All  of  the  justices  concur. 


Batmonb,  Bespondent,  v,  Spioeb,  Appellant. 


Appeal — Fiaotioe  — Beoord-— Bill 

Where  it  is  soaglit  to  review  the  trial  of  an  issae  of  fact  and  no  excep- 
tions are  brought  into  the  jadgment-roU  bj  a  bill  of  exceptions,  oaae,  or 
otherwise,  the  conrt  will  not  examine  the  qaestions  presented  on  a  record 
agreed  to  by  the  parties,  bat  will  affirm  the  judgment  from  which  the  ap- 
peal is  taken. 

(Argued  and  determined  at  the  February  Term,  1888.) 

APPEAL  from  the  district  court,  Oodington  county;  Hon. 
Babtlbtt  Tbifp,  Judge. 

This  was  an  action  on  the  bond  of  a  probate  judge  to  recover 
certain  money  alleged  to  have  been  turned  over  to  him  as  such 
officer  and  that  he  had  not  accounted  for.  One  of  the  sureties  only 
appeared  and  he  demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  to  which  he  excepted.  Leave  was  given 
faim  to  answer,  and  he  interposed  a  general  denial.    There  was  a 
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jury  trial,  and  under  the  instractionsof  the  coart  a  verdict  for  the 
amount  claimed  was  rendered  for  the  plaintiff.  After  the  denial 
of  a  motion  for  a  new  trial  and  the  entry  of  final  judgment  the 
defendant  appealed.  In  this  court  he  sought  to  review  the  action 
of  the  court  below  in  overruling  the  demurrer,  admitting  evidence, 
instructing  the  jury  and  in  denying  the  motion  for  a  new  trial.  In 
the  judgment-roll  there  was  no  statement,  bill  of  exceptions  or 
settlement  of  the  case  by  the  court  or  judge.  Appended  to  the 
record  brought  up,  however,  was  this  stipulation  signed  by  the  at- 
torneys of  the  respective  parties.  ^^  It  is  hereby  stipulated  that 
the  foregoing  is  a  true  and  correct  abstract  and  statement  of  the 
within  case,  contains  all  of  the  evidence  offered  and  received  at 
the  trial  of  said  cause,  and  we  agree  that  the  same  together  with 
the  pleadings  and  other  papers  filed  with  the  clerk  of  the  district 
court  of  said  county  in  said  cause  be  received  and  considered  upon 
which  to  base  an  appeal  to  the  supreme  court  of  this  territory." 

D.  G.  dk  W.  R.  Thomas^  for  appellant. 

Yan  Liev)  <k  Rowey  for  respondent. 

Bj  the  CouBT : 

"So  exceptions  are  contained  in  and  made  a  part  of  the  judgment- 
roll  by  case,  bill,  or  otherwise,  and  no  error  appearing  on  the  rec- 
ord the  judgment  is  affirmed,  following  prior  decisions  of  this  court. 
All  of  the  justices  concur. 


Tebsitoky,  Defendant  in  Error,  v.  Godfrey,  Plaintiff  in  Error. 

1.  Bape  —  AjBsanlt  with  Intent  to  Ck>nmiit  Felony  —  Indictment 
—  Suffioienoy. 

An  indictment  under  §  293,  Pen.  C,  prescribing  a  penalty  for  one  "  who 
Ib  gniltj  of  an  assaalt  with  intent  to  commit  a  felony/'  which  charged  that 
James  Godfrey,  at,  etc.,  in  and  upon  the  person  of  Mary  Lauterbach,  a 
female  child  under  the  age  of  seven  years,  did  make  an  assault,  and  her, 
the  said  Mary  Lauterbach,  did  ill  treat,  with  an  intent  to  ravish  and  car- 
nally know  her,  the  said  Mary  Lauterbach,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  Territory  of  Dakota;  hMt  sufficient  on  objection  to  evidence  under 
it,  and  on  motion  in  arrest  of  judgment. 

2.  Criminal  Law — Witnesses  —  Competenoy. 

Under  g  256,  (Mm.  Pro.,  providing  that  an  indictment  must  be  set  aside 
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when  the  names  of  the  witnesses  examined  before  the  grand  jary  are  not 

indorsed  on  the  indictment,  it  is  not  error  to  permit  witnesses  whose  names 

.are  not  foand  on  the  indictment  to  testify  for  the  prosecution  on  the  trial. 

8.  Same  — Svidenoe  —  Ck>mpetenoy. 

On  an  indictment  for  assault  with  intent  to  commit  a  rape  on  a  child  six 
years  old,  the  conrt  permitted  the  mother  to  testify  that  the  child  made 
immediate  complaint  of  the  assault,  and  also  that  she  complained  of  pain 
in  her  abdomen.    Held,  proper. 

(Argued  and  determined  at  the  February  Term,  1888.) 

EIRBOR  to  the  district  court,   Beadle  coanty;  Hon.  Jambs 
I     Spencer,  Judge. 

The  various  statutes  relative  to  the  case  and  the  indictment  are 
stated  in  the  head-notes. 

The  court  below,  over  defendant's  objection,  permitted  two  wit- 
nesses whose  names  were  not  indorsed  on  the  indictment  to  testify 
in  chief  for  the  territory.  The  defendant  had  no  previous  notice 
these  witnesses  would  be  called,  and  he  claimed,  from  all  of  the 
evidence  brought  to  this  court,  they  were  two  of  the  most  impor- 
tant witnesses  for  the  prosecution. 

The  mother  of  the  prosecuting  witness  (a  child  six  years  old) 
testified  that  the  child  made  an  immediate  complaint  of  the  assault's 
having  been  made,  and  also  complained  of  pain  in  her  abdomen. 

Mauser  <6  Vcllrath  and  E.  A.  Marse^  for  plaintiff  in  error. 

1.  The  indictment  does  not  state  a  public  offense.  §  292,  Pen. 
C.  Whether  the  charge  is  a  felony  or  misdemeanor  must  appear 
from  the  indictment.  People  v.  War,  20  Cal.  117.  At  common 
law  an  assault  with  intent  to  commit  a  felony  was  a  misdemeanor. 
1  Whart.  Cr.  L.,  §  645.  If  it  was  intended  to  charge  a  felony,  of 
which  the  defendant  was  tried  and  convicted,  the  omission  of  the 
word  "feloniously"  was  fatal.  SuUivant  v.  State,  3  Eng.  400; 
State  V.  Scott,  72  N.  0.  461 ;  Williams  v.  State,  8  Humph.  585 ; 
Stout  V.  Commonwealth,  11  S.  &  R  177;  1  Arch.  Cr.  Pr.-  (8th 
ed.)10l2,  n. 

2.  The  court  erred  in  permitting  the  two  witnesses  whose  names 
were  not  indorsed  on  the  indictment  to  testify.  §§  209, 256,  Crim. 
Pro.  The  defendant  before  the  trial  is  at  least  entitled  to  be  in- 
formed who  will  be  the  witnesses  against  him  in  chief.     People 
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V.  Quick,  25  N.  W.  Rep.  802 ;  Gales  v.  People,  14  IlL  435 ;  Gard- 
ner V.  People,  3  Scam.  89 ;  Stevenfl  v.  State,  28  N.  W.  Bep.  304 ; 
Parks  y.  State,  31  id.  5.  This  rule  was  not  only  disr^arded,'but 
abused  in  this  case.  These  were  two  of  the  most  important  wit- 
nesses for  the  prosecution,  and  defendant  was  taken  by  surprise. 
3.  Permitting  the  mother  to  relate  what  was  said  to  her  by  the 
prosecutrix  was  error.  Nothing  more  than  the  mere  fact  of  the 
complaint  should  have  been  permitted.  1  Whart.  Cr.  L.,  §  566 ; 
Boscoe,  26 ;  People  v.  Graham,  21  Cal.  261 ;  2  Buss.  (6th  ed.) 
751 ;  People  v.  McGhee,  1  Den.  21 ;  Johnson  v.  State,  17  Ohio, 
593. 

Chaa.  F.  Templeton^  Attamey-Oeneraly  for  defendant  in  error. 

1.  The  indictment  was  sufficient.  §§  4,  212,  214,  215,  221, 
222,  223,  224,  537,  0.  Or.  Pro. 

2.  The  accused  had  no  right  to  be  furnished  with  a  list  of  the 
witnesses.  Counsel  cite  authorities  only  from  states  where  there 
is  a  statutory  obligation  to  do  this.  A  failure  even  to  apprise  him 
of  those  before  the  grand  jury  affected  no  substantial  right.  Peo- 
ple V.  Symonds,  22  Cal.  348. 

3.  The  court  allowed  the  mother  to  testify  only  to  the  fact  of 
complaint,  and  of  what  complaint  was  made.  Neither  the  con- 
versation, nor  the  name  of  the  person  complained  of  was  stated. 
The  action  of  the  court  could  be  sustained  under  the  narrowest 
limitation  of  the  rule.  Hoist  v.  State,  23  Tex.  App.  1.  From 
the  age  of  this  child  we  are  inclined  to  think  the  whole  converssr 
tion  was  admissible.  See  People  v.  Gage  (Mich.),  28  N.  W.  Rep. 
835 ;  People  v.  Brown,  53  Mich.  531 ;  Brown  v.  People,  36  id. 
203 ;  McOoombs  v.  State,  8  Ohio  St  643 ;  Burt  y.  State,  23  id. 
594. 

By  the  Court  : 

1.  The  indictment  was  sufficient  in  form. 

2.  The  court  did  not  err  in  permitting  witnesses  to  testify  whose 
names  were  not  on  the  indictment. 

3.  The  court  did  not  err  in  permitting  the  mother  to  testify  to 
the  fact  of  immediate  complaint  after  the  assault.  The  judgment 
is  affirmed.     All  concur. 
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Pebbt  et  al.,  Bespondente,  v.  Beaufbe,  Appellant. 

Trover  and  Conversioii  —  Growing  Crops  —  Bights  of  Mortgagee. 

In  an  action  of  trover  by  a  mortgagee  of  a  crop  being  raised  on  shares, 
against  the  owner  of  the  land  who  had  taken  possession,  harvested  and  con- 
verted  the  crop  to  his  own  use  under  an  alleged  prior  agreement  '^ith  the 
mortgagor,  the  parties  to  the  suit  treated  the  owner  and  mortgagor  as  occupy- 
ing the  relation  of  landlord  and  tenant,  and,  there  being  evidence  that  the 
mortgage  was  duly  filed  prior  to  the  making  of  the  agreement  under  which 
the  defendant  took  possession,  and  that  the  value  of  the  share  taken  (after  be- 
ing harvested)  was  aboat  equal,  or  exceeded  the  mortgagee's  interest,  Tteld,  the 
ooort  properly  refused  to  direct  a  verdict  in  favor  of  the  defendant. 

(Argued  and  determined  at  the  Februaiy  Term,  1888.) 

APPEAL  from  the  district  court,  Cass  county ;  Hon.  W.  B. 
MoCoNNELL,  Judge. 

This  was  an  action  by  W.  F.  Perry  and  E.  A.  Perry,  partners, 
nnder  the  name  of  Perry  Bros.,  to  recover  of  Bruno  Beaupre  the 
value  of  a  certain  crop  of  grain  mortgaged  to  them,  which  they 
claimed  he  had  converted  to  his  own  use.  The  plaintifiis  had 
judgment  and  the  defendant  appealed. 

The  plaintiffs  in  their  complaint  alleged,  that,  on  the  15th  day 
of  January,  1885,  one  L.  H.  Wheat  executed  and  delivered  to 
them  his  promissory  note,  whereby  he  promised  to  pay  to  their 
order,  on  the  1st  day  of  October,  1885,  $1,068.74  with  interest 
at  the  rate  of  10  ^  per  annum  from  date  until  paid ;  that  no 
part  of  the  note  had  been  paid ;  that  on  or  about  the  17th  day  of 
September,  1885j  the  said  Wheat  was  the  owner  and  in  the  pos- 
session of  a  one-half  interest  in  the  crop  grown  and  raised  during 
that  season  on  a  certain  two  hundred  and  fifty  acre  tract  of  land 
therein  described ;  that  on  that  day,  for  the  purpose  of  securing 
the  payment  of  said  note,  the  said  Wheat  executed  and  delivered 
to  these  plaintiffs  a  certain  chattel  mortgage  on  the  crop  above 
described ;  that  on  the  said  date  the  said  mortgage  was  duly  filed 
in  the  oflSce  of  the  register  of  deeds  of  the  proper  county ;  that 
on  the  18th  of  September,  1885,  the  defendant  wrongfully  took 
said  crop  and  converted  the  same  to  his  own  use  ;  that  thereafter 
the  plaintiffs  duly  demanded  the  same  from  him,  but  he  had  re- 
fused to  deliver  it.  Wherefore,  they  demanded  judgment  for  the 
amount  of  the  said  note. 

VOL.  6,  DAK. — 7 
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The  defendant  answered  that  he  had  no  sufficient  knowledge 
or  information  as  to  the  making  or  the  terms  of  the  note  to  form 
a  belief;  denied  that  Wheat,  on  the  17th  day  of  September,  1886, 
or  for  a  long  time  prior  or  subsequent  thereto,  was  the  owner  or 
in  possession  of  the  personal  property  described  in  the  complaint ; 
admitted  that  Wheat  was  in  possession  of  the  section  of  land  de- 
scribed up  to  and  until  the  12th  day  of  September,  1885,  and 
not  thereafter;  '^but  alleges  in  relation  to  such  possession  that 
he  was  there  solely  as  the  tenant  of  this  defendant  for  the  crop- 
ping season  of  1885,  and  had  no  interest  in  the  crops  so  grown 
upon  such  land  until  the  full  completion  of  his  said  contract  for 
the  carrying  on  of  said  land  for  this  defendant ;  that  during  the 
harvest  of  said  year  the  said  Wheat,  by  reasson  of  employment 
elsewhere,  became  entirely  unable  to  complete  his  said  contract ; 
that  this  defendant  was  compelled  to  take  possession  of  said  land ; 
to  employ  men  and  teams  to  complete  said  contract ;  that  this  de- 
fendant completed  the  harvesting,  threshing  and  marketing  of 
said  crop  as  inexpensively  and  expeditiously  as  possible,  and  sold 
the  same  to  the  best  advantage  at  the  time  the  said  crop  was 
ready  for  sale  ;  that  the  one-half  interest  that  the  said  Wheat  was 
to  have  and  possess  in  said  crop  on  the  completion  of  his  contract 
with  this  defendant  did  not  bring  a  sufficient  sum  of  money  to 
pay  for  the  completion  of  said  contract,  but  that  said  Wheat  is 
still  indebted  to  this  defendant  for  money  expended  by  him  in 
the  completion  of  his  contract  to  carry  on  and  cultivate  said  land ; 
that  he  has  not  sufficient  knowledge  or  information  to  form  a 
belief  as  to  whether  the  said  Wheat  executed  or  pretended  to 
execute  and  file  a  mortgage  upon  the  property  described  in  said 
complaint  to  these  plaintiffs  on  the  17th  day  of  September,  1885, 
or  at  any  other  time,  and,  therefore,  denies  the  same.  Denied 
that  the  mortgage  pretended  to  have  been  executed  by  Wheat  to 
these  plaintiffs  became  or  was  a  lien  upon  said  property  therein 
described,  or  any  property  whatever,  against  or  prior  to  the  rights 
of  this  defendant,  or  that  the  same  was  to  become  a  lien,  if  at  all, 
upon  such  interest  as  the  said  Wheat  might  have  in  such  crop 
after  the  contract  with  this  defendant  was  completed." 

Denied  that  he  had  wrongfully  converted  the  property  to  his 
own  use,  but  that  he  took  the  same  under  an  agreement  with  said 
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Wheat.  Admitted  the  demand,  bnt  denied  that  the  property  was 
of  the  value  of  $1,300,  or  any  other  sum  in  excess  of  $100. 

On  the  trial  the  plaintifiEs  proved  their  note,  mortgage  and  fil- 
ing thereof ;  that  the  mortgagor  early  in  1885,  rented  a  section 
of  land,  including  that  described  in  the  complaint,  of  the  defend- 
ant and  agreed  to  cultivate  it  for  one-half  of  the  prod  nee,  the  de- 
fendant furnishing  the  seed ;  that  he  went  on  to  it  and  seeded  the 
land  to  barley  and  oats  (one  hundred  and  twenty-five  acres  of  each) 
and  was  in  possession  at  the  time  of  the  execution  and  filing  of 
the  mortgage ;  believed  that  he  did  not  move  away  until  after  the 
mortgage  was  given,  that  the  plaintiffs  took  possession,  harvested 
and  sold  the  grain ;  that  there  were  six  thousand  one  hundred  and 
forty-two  bushels  of  barley  and  four  thousand  five  hundred 
bushels  of  oats  raised  on  the  land ;  that  the  barley  was  worth 
thirty-five  cents  per  bushel  and  the  oats  thirty  cents  a  bushel. 
On  cross-examination  Wheat  testified  that  he  did  not  agree  with 
the  defendant  that  he  should  have  a  hen  on  his.  Wheat's,  part  of 
the  produce  to  secure  the  performance  of  his  part  of  the  leasing 
contract ;  that  he  did  i;iot,  prior  to  the  filing  of  the  mortgage,  in- 
form the  defendant  that  he  would  better  go  and  take  care  of  the 
crop,  as  he.  Wheat,  could  get  no  help ;  that  he  expected  to  take 
care  of  the  crop  himself;  that  he  did  not  do  much  toward  saving 
the  crop. 

The  plaintiffs  then  rested  and  the  defendant  moved  the  court 
to  direct  a  verdict  in  his  favor.  This  motion  the  court  overruled. 
The  trial  resulted  in  a  verdict  in  favor  of  the  plaintiffs  for 
$1,280.32,  and  after  a  motion  for  a  new  trial  was  denied  a  judg- 
ment was  entered  on  this  verdict,  and  the  defendant  appealed,  as- 
signing error  upon  the  action  of  the  court  in  refusing  to  direct 
the  verdict. 

H.  F.  Miller^  for  appellant. 

Plaintiffs'  request  to  direct  the  verdict  should  have  been  granted 
because  there  was  no  evidence  before  the  court  upon  which  a  jury 
could  determine  that  any  specific  property  had  been  converted  by 
the  defendant,  or  any  conversion  at  all  of  any  property  in  which 
the  plaintiffs  had  an  interest.  The  action  is  brought  for  the  re- 
covery of  Wheat's  interest  in  a  crop  grown  upon  a  particular 
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tract  of  land.  The  crop  covered  by  the  mortgage  was  grown  upon 
a  certain  two  hundred  and  fifty  acres  of  defendant's  farm.  The 
only  evidence  there  was  as  to  the  amount  of  grain  grown  npon 
this  tract  is  that  of  the  witness  TnfiEts,  and  he  simply  testifies  that 
from  the  whole  farm  he  threshed  out  six  thousand  one  hundred 
and  forty-two  bushels  of  barley,  and  about  four  thousand  five 
hundred  bushels  of  oats.  There  is  no  testimony  to  show  how 
much  more  of  the  farm  was  seeded  to  oats  and  barley,  and  noth- 
ing to  show  what  the  yield  per  acre  was.  What  method,  then, 
was  it  possible  for  the  jury  to  adopt  in  order  to  ascertain  the 
amount  of  grain  raised  upon  the  tract  covered  by  the  mort^zage 
Wheat  told  the  defendant  that  he  (Wheat)  was  unable  to  com- 
plete his  contract  of  lease,  and  that  the  defendant  would  have  to 
do  it,  if  it  was  done ;  and  that  afterward,  and  while  defendant 
was  in  possession,  Wheat  went  to  plaintifiEs  and  gave  them  the 
chattel  mortgage.  There  can  certainly  be  no  conversion  in  the 
case  so  far.  So  far  there  had  been  ilo  tortious  act  proved,  and  no 
property  had  been  designated  as  the  subject  of  the  conversion. 
The  defendant's  motion  should  have  been  granted.  Thomp. 
"Charging  the  Jury,"  14 ;  Davis  v.  Davis,  7  Harr.  &  J.  (Md.) 
36 ;  Clark  v.  Marriott,  9  Gill.  331 ;  Commissioners  v.  Clark,  94 
U.  S.,  278 ;  Improvement  Co.  v.  Munson,  14  Wall.  448 ;  Pleas- 
ants v.  Fant,  22  id.  120;  Parks  v.  Ross,  11  How.  373;  Mer- 
chants' Bank  v.  State  Bank,  10  WalL  637 ;  Hickman  v.  Jones,  9  id. 
197 ;  Shirby  v.  Vail,  38  How.  Pr.  406 ;  Hoeflinger  v.  Stafford, 
88  Wis.  391. 

A.  JS.  Bayeaen  {A.  D,  Thomas  of  counsel)  for  respondents. 

The  nndisputed  facts  are  these :  Wheat  held  and  occupied  this 
section  of  land  during  the  season  of  1885,  as  the  defendant's  ten- 
ant nnder  a  verbal  lease,  by  which  he  agreed  to  render  as  rent 
one-half  of  all  the  crops  to  be  raised  thereon.  About  the  time  of 
the  execution  of  the  mortgage  to  the  plaintiffs,  defendant  entered 
upon  the  premises,  took  possession  of  all  the  crops  growing  or  re- 
maining thereon,  including  that  mortgaged  to  the  plaintiffs, 
caused  the  same  to  be  threshed,  removed  and  sold ;  and  these  acts 
constitute  the  acts  of  conversion  for  which  the  plaintiffs  sue. 
The  jury  returned  a  general  verdict  in  favor  of  the  plaintiffs. 
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If  there  oonid  be  any  complaiDt  from  an  omiBsion  to  show  the 
particular  amount  of  grain  grown  on  the  two  hundred  and  fifty 
acres  the  defendant  afterward  supplied  it. 

All  controverted  questions  of  fact  having  been  settled  by  the 
verdict  adversely  to  the  defendant,  it  follows  that  he  never  had 
any  right  in  respect  of  the  property  which  constitates  the  snbject* 
matter  of  this  action  beyond  those  rights  which  strictly  belong  to 
a  landlord  as  against  his  tenant.  That  under  a  lease  reserving  as 
rent  a  portion  of  the  crops  to  be  raised  on  the  demised  premises, 
the  landlord  acquires  no  title  to,  or  right  in  the  crops  until  his 
portion  has  actually  been  set  apart  to  him  by  the  tenant,  is  settled 
by  the  aathorities.  Deaver  v.  Rice,  34  Am.  Dec.  388  ;  Dixon  v. 
Nichols,  39  HI.  372 ;  Sargent  v.  Courier,  66  id.  245 ;  Townsend 
V.  Isenberger,  45  la.,  670  ;  Blake  v.  Coats,  3  G.  Greene,  548 ; 
Hatchell  v.  Kimbrough,  4  Jones,  163  ;  Haskins  v.  Rhodes,  1  Gill 
&  J.  266 ;  Symonds  v.  Hall^  37  Me.  354;  Larkin  v.  Taylor,  2 
Rawle,  11 ;  Rinehart  v.  Olwine,  5  W.  &  S.  157 ;  Burns  v.  Cooper, 
31  Pa.  St.  426  ;  Ream  v.  Hannish,  45  id.  376 ;  Brown  v.  Jaquette, 
94  id.  113,  39  Am.  Rep.  770  ;  Front  v.  Hardin,  56  Ind.  18,  26 
Am.  Rep.  18 ;  Chicago,  etc.,  R.  Co.,  94  Ind.  319 ;  Larkin  v.  Tay- 
lor, 5  Kan.  483;  Walls  v.  Peterson,  25  Cal.  59  ;  Warner  v.  Ab- 
bey, 112  Mass.  355. 

The  defendant's  rights  at  the  time  in  qaestion  were  simply 
those  of  a  creditor.  In  order  to  discharge  himself  from  answer- 
ing for  the  aggregate  quantity,  when  called  upon  by  action  to  re- 
spond to  one  of  the  parties  whose  goods  he  had  thus  intermingled, 
he  was  bound  to  prove  the  true  quantity  belonging  to  such  party. 
Starr  v.  Winnegar,  3  Hun,  491  ;  The  Idaho,  93  U.  S.  575; 
Stephenson  v.  Little,  10  Mich.  441 ;  Wetherbee  v.  Green,  22  id. 
318 ;  Willard  v.  Rice,  45  Am.  Dec.  226  ;  Sims  v.  Glazener,  48 
id.  120 ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62  ;  Root  v.  Bonneman, 
22  Wis.  639. 

The  plaintiffs'  mortgage  covered  two  hundred  and  fifty  acres  of 
the  section,  one  hundred  and  twenty-five  acres  of  barley  and  one 
hundred  and  twenty-five  acres  of  oats.  From  the  entire  section 
there  were  threshed  four  thousand,  six  hundred  and  twenty-three 
bushels  of  oats  and  six  thousand,  one  hundred  and  forty-two 
bushels  of  barley.     The  barley  was  estimated  to  be  worth  thirty- 
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five  cents  and  the  oats  thirty  cents  per  bushel.  According  to 
appellant's  basis  of  computation,  whicli  assumes  that  there  were 
seventy-five  acres  of  barley  and  seventy-five  acres  of  oats  not  cov- 
ered by  our  mortg:ige,  the  value  of  the  crop  covered  by  the  mort- 
gage was  $1,105.20.  The  defendant  being  a  vrrong-doer  was  not 
entitled  to  any  allowance  for  labor  performed  and  expenses  in- 
carred  in  marketing  the  crop.  Murray  v.  S.  C,  eta,  R.  Co.,  8 
N.  W.  Rep.  18 ;  Salisbury  v.  McKoon,  3  N.  T.  379. 

The  plaintiffs  were  entitled,  at  their  election,  either  to  reclaim 
the  grain  without  making  compensation  for  the  labor  performed 
in  fitting  it  for  market,  or  to  sue  for  the  value  thereof  in  its  im- 
proved state. 

By  the  Coubt  : 

The  judgment  is  affirmed.  The  pleadings  of  the  parties,  and 
the  parties  in  the  court  below,  treated  the  owner  and  occupant  of 
the  land  as  landlord  and  tenant,  and  this  court  will  not  now  change 
their  relation.  Upon  this  theory  of  the  case  the  court  did  not  err 
in  denying  defendant's  motion  to  direct  a  verdict  and  in  submit- 
ting the  case  to  a  jury.     All  the  justices  concur. 


Pkck,  Respondent,  v.  Levingbb,  Appellant. 

Contracts— Validity —  Public  Policy  —  Speoifio  Perfomianoe — 
Certainty  —  Becoupment. 

A  national  bank  having  a  mortgage  on  the  property  of  a  corporation, 
and  holding  the  greater  part  of  its  capital  stock,  entered  into  a  contract 
with  L.  to  sell  to  him  the  entire  property  of  the  corporation,  agreeing  to 
foreclose  the  mortgage  and  to  procure  title  for  him  thereunder.  The 
bank  delivered  a  part  of  the  stock  under  the  contract  and  L.  made 
several  payments  thereunder.  The  bank  assigned  the  mortgage  to  P.  who 
knew  of  the  contract.  The  bank  having  failed,  a  receiver  was  appointed. 
P.  commenced  an  action  to  foreclose  the  mortg^e,  making  L.  and  the  re- 
ceiver parties.  L.  answered,  asking  a  specific  performance  of  the  contract, 
or  that  the  amounts  paid  by  him  be  applied  in  reduction  of  the  mortgage 
debt.  Held  J  1,  that  the  contract  was  void  on  the  ground  of  public  policy; 
2,  that  it  was  not  sufficiently  definite  and  certain  to  be  specifically  en- 
forced; 8,  that  the  payments  in  part  performance  could  not  be  used  in 
recoupment  of  the  mortgage  debt. 

(Argued  and  determined  at  the  February  Term,  1888.) 
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APPEAL  from  the  district  court,'  Minnehaha  county ;  Hon. 
C.  S.  Palmes,  Judge. 

This  was  an  action  by  Porter  P.  Peck,  plaintiff,  against  the 
Sioux  Falls  Brewing  Company,  W.  F.  Furbeck,  J.  Leslie  Thomp- 
son as  receiver  of  the  First  National  Bank  of  Sioux  Falls,  Moriz 
Levinger  and  others  to  foreclose  a  mortgage. 

The  complaint  alleged  the  execution  of  the  mortgage  by  the 
Sioux  Falls  Brewing  Company  to  W.  F.  Furbeck,  cashier,  for  the 
benefit  of  the  bank,  default  in  its  conditions  and  its  assignment 
to  the  plaintiff.  It  also  alleged  the  insolvency  of  the  bank,  the 
appointment  of  the  receiver,  and  that  the  defendant  Levinger  had, 
or  claimed  some  interest  in  the  premises,  which  interest  was  sub- 
ject to  this  mortgage,  concluding  with  the  ordinary  foreclosure 
prayer. 

The  note  which  the  mortgage  was  given  to  secure  would  not 
mature,  except  for  the  conditions  contained  in  the  mortgage,  for 
several  years  after  the  commencement  of  this  action. 

The  defendant  Levinger  answered^  admitting  the  formal  execu- 
tion of  the  note  and  mortgage  and  the  appointment  of  the  re- 
ceiver, but  alleged  that  the  instruments  were  not  given  for  any 
actual  present  consideration  received  by  the  brewing  company,  but 
for  a  prior  debt  of  at  least  $13,000  less  than  this  amount ;  that  the 
bank  had  no  authority  to  assign  the  instruments  to  the  plaintiff ; 
that  he  was  not  the  holder  thereof,  or  the  real  party  in  interest ; 
that  at  the  time  of  their  execution  and  assignment  the  plaintiff  was 
assistant  cashier  of  the  bank  and  knew  of  all  the  matters  herein 
set  forth. 

In  the  fourth  part  of  the  answer,  the  only  other  part  material 
to  the  questions  here  presented,  the  defendant  alleged  : 

1.  That  he  admits  he  has  and  claims  an  interest  in  the  premises 
described  in  the  complaint,  and  in  this  behalf  alleges  that  his  in- 
terest is  not  snbject  to  any  lien  of  said  mortgage,  or  to  any  inter- 
est of  plaintiff  whatever  in  said  premises ;  and  on  the  contrary,  is 
superior  to  and  defeats  all  other  Interest  or  claim  on  the  part  of 
the  plaintiff  to  such  premises,  and  that  defendant  is  entitled  to 
said  note  and  mortgage  and  all  beneficial  interest  therein,  and  all 
interest,  estate  and  title  acquired  by  foreclosure  of  the  mortgage, 
as  is  more  fully  hereinafter  set  forth ;  that  on  the  17th  day  of 
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Febraai'y,  1886,  a  certain  contract  in  writing  was  entered  into  by 
and  between  the  said  bank  as  party  of  the  first  part  and  this  de- 
fendant as  party  of  the  second  part,  a  copy  of  which  is  hereto 
attached  and  made  a  part  hereof ;  that  in  pursuance  of  such  con- 
tract, at  the  time  of  signing  the  same,  the  defendant  did  pay  to 
the  party  of  the  first  part  the  sum  of  $2,000  as  therein  stipulated, 
and  then  and  there  executed  and  delivered  to  the  said  party  four 
certain  promissory  notes  in  the  several  sums,  and  becoming  due 
according  to  the  terms  of  said  contract ;  that  the  sum  of  $2,000, 
due  on  March  3,  1886,  the  defendant,  at  the  time  it  became  due, 
tendered  and  offered  to  pay  to  said  bank,  and  it  refused  such 
tender,  and  was  not  able  to  produce  the  notes  given  therefor  by 
reason  of  an  attachment  or  some  disposal  thereof,  and  defendant 
has  at  all  times  since  been  ready  and  willing  to  pay  the  same ; 
that  this  defendant  has  since  been  compelled  to  pay,  and  has  paid, 
for  the  benefit  of  said  bank,  the  several  sums  of  the  other  three 
notes  above  mentioned,  as  the  same  became  duo  to  the  holders 
thereof,  having  been  indorsed  and  transferred  to  third  parties  by 
said  bank,  in  the  aggregate  amount  of  $5,000  or  more ;  that  in 
addition  to  the  sums  aforesaid,  defendant,  at  the  request  of  said 
first  party,  and  the  receiver  in  charge  of  said  bank,  and  for  its 
benefit  under  said  contract,  has  paid  and  procured  to  be  paid,  in 
discharging  said  brewing  company  and  its  property  from  the  debts 
and  incumbrances  which  said  bank  assumed  and  undertook  to  pay, 
in  order  to  give  good  title  to  all  said  property  under  said  contract, 
and  which  it  was  unable  and  failed  to  pay  or  discharge,  a  large  sum 
of  money,  in  the  aggregate,  to-wit :  $7,500 ;  that  the  defendant 
has  performed  and  tendered  performance,  and  at  all  times  has  been 
ready  and  willing  to  perform  all  the  agreements  and  obligations 
agreed  to  be  kept  and  performed  on  his  part  according  to  the 
tenor  and  effect  of  said  contract ;  but  on  the  contrary,  the  said 
bank  has  at  all  times  failed  and  refused  and  has  become  insolvent 
and  unable  to  perform  the  same  on  its  part,  except  to  the  extent 
of  transferring  to  defendant  at  the  time,  one  hundred  and  fifty- 
four  shares  of  capital  stock  of  said  brewing  company. 

Defendant  asked  judgment  that  his  interest  in  the  premises  be 
declared  superior  to  that  of  the  plaintiff ;  that  he  be  entitled  to 
all  beneficial  interest  in  said  mortgage ;  that  the  bank  by  its  re- 
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ceiver  be  required  to  specifically  perform  said  contract,  or  account 
to  defendant  for  all  moneys  received  thereunder,  and  that  the  same 
be  applied  as  a  set-o£E  or  counter-claim  in  reduction  of  the  mort- 
gage debt ;  that  the  plaintiff's  action  be  dismissed  and  that  he 
have  such  other  or  further  relief  as  would  be  just  and  equitable. 

Copy  of  the  contract :  This  contract  made  and  entered  into 
this  17th  day  of  February,  1886,  by  and  between  the  First 
National  Bank  of  Sioux  Falls,  Dakota  Territory,  party  of  the 
first  part,  and  Moriz  Levinger,  of  the  city  aforesaid,  party  of  the 
second  part,  witnesseth : 

The  party  of  the  first  part,  in  consideration  of  the  promises  and 
agreement  hereinafter  entered  into  on  the  part  of  the  party  of  the  sec- 
ond  part  hereby  sells  and  transfers  to  the  said  party  of  the  second  part 
all  the  personal  property,  books  and  accounts,  and  all  property  out- 
side the  city  of  Sioux  Falls,  now  belonging  to  the  Sioux  Falls  Brew- 
ing Company,  a  corporation  existing  and  doing  business  under  and 
by  virtue  of  the  law  of  Dakota  Territory,  at  Sioux  Falls,  afore- 
said ;  provided,  and  it  is  hereby  expressly  agreed  by  and  between 
the  parties  hereto  that  time  is  the  essence  of  this  contract  and  that 
the  title  to  the  aforesaid  property  shall  not  pass  absolutely  until 
full  payment  for  the  same,  and  in  case  the  party  of  the  second  part 
shall  fail  to  make  any  of  the  payments  hereinafter  set  forth  to  be 
made  by  said  party  of  the  second  part  within  thirty  days  of  the 
time  stipulated  and  agreed  upon,  then  the  sale  aforesaid  shall 
be  null  and  void  and  of  no  effect  and  the  payment  then  made 
by  the  party  of  the  second  part  shall  be  treated  as  liquidated  dam- 
ages for  the  non-fulfillment  of  the  contract  on  the  part  of  the 
party  of  the  second  part. 

And  the  party  of  the  second  part,  in  consideration  of  the  sale 
and  transfer  of  the  property  as  above  set  forth  by  said  party  of 
the  first  part,  hereby  agrees  to  pay  said  party  of  the  first  part,  as 
follows :  At  the  time  of  signing  this  agreement,  $2, 000 ;  March  3, 
1886,  $2,000 ;  April  3,  1886,  $1,000 ;  June  3, 1886,  $1,500 ;  July 
3,  1886,  $2,500. 

It  is  hereby  expressly  agreed  by  the  parties  hereto  that  upon 
the  execution  of  this  agreement  and  the  payment  of  $2,000  as  herein- 
before set  forth  the  said  party  of  the  first  part  will  assign,  transfer, 
or  cause  to  be  assigned,  transferred  and  set  over  to  the  said  party  . 

VOL.  6,  DAK.— 8 
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of  the  second  part  by  good,  valid  and  legal  aseignment  three  hon-- 
dred  and  twenty-five  shares  of  the  capital  stock  of  the  Sioaz  Falls 
Brewing  Company. 

And  the  party  of  the  second  part  hereby  agrees  to  purchase  all 
of  the  real  estate,  and  does  hereby  purchase  all  of  said  real  estate 
and  all  appurtenances  thereto  now  belonging  to  the  Sioux  Falls 
Brewing  Company  aforesaid,  and  hereby  promises  and  agrees  to 
pay  said  party  of  the  first  part  the  sum  of  $20,000  within  eigh- 
teen months  from  this  date.  * 

And  the  party  of  the  first  part  hereby  covenants,  promises  and 
agrees  that  they  will,  and  do  hereby  sell  to  the  said  party  of  the 
second  part  all  the  real  estate  and  the  appurtenances  thereto  be- 
longing, that  is  now  owned  by  said  Sioux  Falls  Brewing  Company 
for  the  sum  of  $20,000  ;and  covenants,  promises  and  agrees  that  it 
will,  at  any  time  after  the  foreclosure,  and  within  eighteen  months 
from  the  date  of  this  agreement  upon  demand  of  the  party  of  the 
second  part,  make,  execute  and  deliver  to  the  said  party  of  the 
second  part,  a  good  and  valid  assignment  of  all  its  indebtedness 
and  evidences  of  indebtedness  which  the  said  party  of  the  first 
part  had  against  the  Sioux  Falls  Brewing  Company  aforesaid  on 
the  18th  day  of  February,  1886,  or  now  has  at  the  time  of  the 
execution  of  this  agreement,  or  may  accrue  to  the  said  party  of  the 
first  part,  or  come  into  the  possession  of  the  said  party  of  the  first 
part,  resulting  from  the  now  existing  indebtedness  from  the  Sioux 
Falls  Brewing  Company  aforesaid  to  the  party  of  the  first  part ; 
meaning  hereby  to  sell  and  assign  all  the  indebtedness  of  the 
Sioux  Falls  Brewing  Company  to  said  party  of  the  second  part, 
and  also  meaning  to  hereby  agree  to  assign  the  same,  and  the  evi- 
dences thereof  to  the  said  party  of  the  second  part,  his  heirs  and 
assigns  at  any  time  within  eighteen  months  from  this  date  upon 
demand,  and  the  payment  of  $20,000  to  the  said  party  of  the  first 
part  by  said  party  of  the  second  part. 

And  the  said  party  of  the  first  part  as  part  consideration  of  the 
covenants,  agreements,  and  promises,  made  and  entered  into  herein 
by  and  on  behalf  of  the  party  of  the  second  part,  hereby  promises 
and  agrees  that  it  will,  as  soon  as  mature,  proceed  to  foreclose 
(without  expense  to  the  said  party  of  the  second  part)  that  valid 
and  subsisting  mortgage  of  $20,000  to  W.  F.  Furbeck,  now  speci- 
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fied,  and  also  all  mortgages  it  now  holds  against  the  Sioax  Falls 
Brewing  Company,  and  prosecute  said  foreclosure  to  a  speedy 
conclusion,  and  upon  demand  of  the  said  party  of  the  second  part, 
at  any  time  after  the  foreclosure  of,  and  within  eighteen  months 
from  this  date,  and  the  payment  to  the  said  party  of  the  first 
part  the  sam  of  $20,000,  hereby  covenants,  promises  and  agrees, 
that  it  will  cause  to  be  executed  and  delivered  to  the  said  party  of 
the  second  part,  his  heirs  and  assigns  a  good  and  valid  sherifiPs 
deed  of  all  the  real  estate  and  the  appurtenances  thereto  belonging 
as  above  described ;  and  also  covenants  and  agrees  that  it  will,  in 
addition  to  the  promises  and  agreements  above  set  forth,  to  be  done 
and  perf  oinned  by  said  party  of  the  first  part,  make,  execute  and  de- 
liver to  said  party  of  the  second  part  a  good  and  valid  quit-claim 
deed,  to  the  aforesaid  premises  upon  demand,  provided  the  said 
party  of  the  second  part  has  paid  said  sum  of  $20,000  as  aforesaid, 
or  will  pay  the  same  upon  the  execution  and  delivery  of  said  deed. 

And  the  said  party  of  the  first  part  hereby  promises  and  agrees 
to  save  said  party  of  the  second  part,  his  heirs  or  assigns  from  all 
costs  and  expense  of  every  name  and  nature  owing  to  any  indebt- 
edness that  may  exist  at  the  present  time  on  the  part  of  the  Sioux 
Falls  Brewing  Company  aforesaid  to  any  person  or  persons,  firm, 
company,  or  corporation  whatever. 

In  witness  whereof,  the  said  party  of  the  first  part,  and  the 
said  party  of  the  second  part  have  hereunto  subscribed  their 
names  and  affixed  their  seals  in  duplicate  the  day  and  year  first 
above  written.  The  First  National  Bank,  by  R.  J.  Wells,  Presi- 
dent ;  W.  F.  Furbeck,  Cashier ;  Moriz  Levinger. 

Upon  this  contract  the  defendant  Levinger  also  interposed  a 
cross-complaint  against  the  bank,  its  receiver,  the  brewing  com- 
pany and  the  plaintiff,  asking  substantially  the  same  relief  as  in 
the  answer.  The  only  additional  facts  disclosed  by  the  cross- 
complaint  were,  that  the  bank  at  the  execution  of  the  contract 
was  the  holder  of  three  hundred  and  twenty-five  shares  of  the 
four  hundred  shares  of  the  capital  stock  of  the  brewing  company; 
that  the  defendant  was  a  stockholder  in  the  bank;  that  the 
$20,000  mortgage  referred  to  in  the  contract  is  the  one  sought  to 
be  foreclosed  in  this  action,  and  that  the  bank  by  Furbeck,  its 
cashier,  and  the  payee  of  the  mortgage,  executed  to  the  defendant 
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on  the  17th  day  of  Febraary,  1886,  a  title  bond  for  the  convey- 
ance of  the  real  estate  of  the  brewing  company. 

The  receiver  demurred  to  the  cro8B-complaint  on  the  ground 
it  did  not  state  facts  sufficient  to  constitate  a  cause  of  action 
against  him. 

The  plaintiff  demnrred  to  the  fourth  part  of  the  answer  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  defense 
or  counter-claim,  and  to  the  cross-complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cross-complaint  against 
him.  These  demurrers  were  sustained  and  the  defendant  appealed. 

BaUey  dk  Davis  and  H.  H.  Keithy  for  appellant. 

The  respondents  are  not  in  a  position  to  question  the  validity 
of  the  contract. 

Its  illegality  is  based  on  the  claim  that  it  would  prevent  rivalry 
at  foreclosure  sales.  This  would  be  a  forced  construction.  It 
should  be  construed  so  as  to  uphold  rather  than  destroy  it.  9 
Pars.  Cont.  503 ;  Bish.  Cout.,  §^  380,  383. 391, 397 ;  0.  C,  §§938, 
939 ;  Marie  v.  Garrison,  83  N.  T.  14 ;  Whitmore  v.  Porter,  92 
id.  77 ;  Greenh.  Pub.  PoL  27. 

The  contract  was  divisible,  and  there  being  no  possible  taint  as 
to  the  part  relating  to  the  personalty  it  ought  to  have  been  up- 
held.   Bish.  Cont.  487 ;  2  Pars.  505. 

It  was  not  a  fraud  upon  the  stockholders  or  creditors,  nor 
would  it  have  had  the  effect  to  dissolve  the  corporation. 

Even  if  the  contract  were  void  the  bank  could  not  retain  the 
money  it  had  received  under  it  without  liability  to  account  to  the 
defendant.  McBlairv.  Gibbs,  17  How.  237;  Brooks  v.  Martin,  2 
Wall.  70;  Wann  v.  Kelley,  5  Fed.  Eep.  584 ;  Cook  v.  Sherman,  20 
id.  167 ;  Tenant  v.  Elliot,  1  B.  B.  P.  3.  Under  these  authorities 
the  defendant  could  have  maintained  an  action  against  the  bank 
for  the  money  it  had  received,  and  he  being  interested  in  the 
brewery,  as  shown  by  the  contract  and  title  bond,  has  the  right 
to  use  it  in  reduction  of  the  mortgage  debt. 

Coughram,  cSs  MoMartin  and  Oamble  Broa.y  for  Thompson, 
receiver. 

1.  The  contract  under  which  Levinger  claims  is  void  on  the 
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gronnds  of  public  policy,  for  the  reason  that  its  nataral  tendency 
is  to  restrict  and  diminish  competition  at  a  public  sale.  Oreenh. 
Pub.  Pol.  178, 183,  184, 185,  189;  Wight  v.  Eindskopf,  43  Wis. 
348 ;  Grardner  v.  Morse,  25  Me.  140 ;  Morrow  v.  Darling,  47  Vt. 
67 ;  Brisbane  v.  Adams,  3  N.  T.  129 ;  Vantress  v.  Hyatt,  5  Ind. 
487 ;  Bants  v.  Cole,  7  Black,  265 ;  Cocks  v.  Izard,  7  Wall.  559  ; 
Slater  v.  Maxwell,  6  id.  268 ;  Gibbs  v.  Smith,  115  Mass.  592 ; 
Gardner  v.  Morse,  25  Me.  140 ;  Durfree  v.  Moran,  57  Mo.  374 ; 
Webster  v.  French,  11  111  254 ;  Morris  v.  Woodward,  25  N.  J. 
Eq.  32 ;  Hawley  v.  Cramer,  4  Cow.  717 ;  Jackson  v.  Ludeling, 
16  How.  616  ;  Jones  v.  Caswell,  3  Johns.  Cas.  29 ;  Thompson  v. 
Davis,  18  Johns.  112;  DooHn  v.  Ward,  6  id.  194;  Brackett  v. 
Wyman,  48  N.  T.  667 ;  Wilber  v.  Howe,  8  Johns.  444 ;  Per- 
kins  v.  Savage,  15  Wend.  412 ;  Packard  v.  Bird,  40  Cal.  383 ; 
Atcheson  v.  Mallon,  43  N.  Y.  147 ;  Munson  v.  Syracuse,  G.  & 
C.  R.  W.  Co.,  29  Hun,  76 ;  HoweU  v.  Mills,  53  N.  T.  322 ;  BKss 
V.  Matteson,  45  id.  22. 

2.  It  shows  a  conspiracy  to  defraud  the  brewing  company  and 
the  stockholders  from  its  right  to  have  a  free  unrestricted  compe- 
tition of  a  sale  of  its  property  under  the  mortgage  if  any  should 
be  necessary. 

3.  It  shows  a  conspiracy  to  defraud  stockholders  not  in  any 
manner  interested  with  the  bank,  and  thereby  the  deprivation  of 
the  property  rights  of  others.  Smith  v.  Harrison,  27  L.  T.  (N".  S.) 
188,  20  W.  R.  594;  Greenh.  209 ;  Guernsey  v.  Cook,  120  Mass. 
501 ;  Western  U.  T.  Co.  v.  Union  P.  R.  R.  Co.,  1  McCrary, 
418;  Fuller  v.  Dame,  18  Pick.  422 ;  Case  v.  Gerrish,  15  id.  49; 
Cook  V.  Sherman,  4  McCrary,  20. 

4.  It  shows  a  conspiracy  to  create  a  default  in  a  valid  and  sub- 
sisting mortgage  not  then  defaulted,  and  controlling  the  action  of 
the  brewing  company. 

5.  It  is  a  contract  by  which  a  part  of  the  shareholders  are  to  be 
deprived  of  their  rights  in  common  with  other  shareholders  in 
the  property  and  franchise  of  the  corporation. 

6.  It  is  a  contract  which  is  intended  to  operate  as  a  clog  upon 
the  equity  of  redemption  of  a  mortgage  by  a  conspiracy  to  pre- 
vent redemptions  foreign  to  and  unknown  to  the  original  mort- 
gage contract.    Greenh.  198 ;  Story  Eq.  PL  389. 
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7.  It  is  a  contract  for  disposing  of  property  belonging  to  a 
stranger  to  the  contract. 

8.  The  contract  calls  for  a  disposition  of  property  by  the  law 
contrary  to  its  express  demands. 

9.  The  pleading  is  contradictory,  inartificial  and  unknown  to 
oar  practice. 

10.  The  contract  is  entire  and  impossible  of  performance. 
Stevens  v.  Goon,  1  Finn.  356. 

11.  One  of  the  parties  to  the  contract  is  a  nation&l  bank,  and  is 
not  authorized  to  deal  in  property  or  to  acquire  it  in  the  manner 
specified,  and  cannot  deal  with  the  property  of  third  parties  as  the 
contract  requires. 

12.  It  provides  that  the  bank,  the  holder  (not  owner)  of  a  lai^e 
majority  (more  than  three-fourths)  of  the  stock,  shall  immediately 
put  the  other  party  to  the  contract  in  the  same  position  without 
consideration  except  the  sale  of  the  property  of  the  brewing  com- 
pany to  him  without  pretense  of  any  interest  whatever  in  the 
property  except  the  mortgage. 

13.  It  is  a  contract  to  avoid  one  or  the  other  of  antagonistic 
legal  obligations. 

The  defendant  is  entitled  to  no  relief.  The  contract  being  void 
no  subsequent  acts  of  the  parties  under  it  would  have  the  effect  of 
ratifying  or  confirming  it,  or  estopping  either  party  from  asserting 
its  invalidity.    Wheeler  v.  Wheeler,  6  Lans.  355. 

The  law  will  neither  aid  in  enforcing  it  nor  in  restoring  what 
has  been  lost  under  it.  Oreenh.  6,  7,  8 ;  Cook  v.  Sherman,  4 
McCrary,  20;  W.  U.  T.  Co.  v.  U.  P.  R.  R.  Co.,  1  id.  418;  Sny- 
der V.  Welby,  33  Mich.  483 ;  Sharp  v.  Wright,  86  Barb.  236 ; 
Perkins  v.  Savage,  15  Wend.  412;  Oscanjan  v.  Arms  Co.,  103 
U.  S.  261;  Marshall  v.  R  R.  Co.,  17  How.  317;  Wight  v.  Rind- 
skop,  43  Wis.  348;  Evans  v.  City,  24  N.  J.  L.  771;  Crawford  v. 
Wick,  18  Ohio  St.  206. 

The  contract  is  not  divisible,  one  consideration  runs  through 
the  whole ;  it  is  a  contract  for  all  of  the  property.  Morris  v. 
Harris,  15  Cal.  257.  Suppose  an  attempt  be  made  to  divide  it 
where  suggested,  the  first  would  be  void  for  the  want  of  a  sale, 
the  second  would  be  void  because  of  illegality.  C.  C,  §  904. 
Defendant  could  maintain  no  action  for  the  money  paid  without 


1888.]  PBOK  t;.   LBYIl^GBB.  63 

the  aid  of  the  illegal  contract,  he  is,  therefore,  not  entitled  to 
recoap  the  payments  made.  Higgins  v.  McCrea,  116  TJ.  S.  671 ; 
Armstrong  v.  Toler,  11  Wheat.  258;  Brown  v.  Tarkington,  3 
Wall.  877;  Davidson  v.  Lander,  4  id.  447;  Hanauer  v.  Doane,  12 
id.  342;  Hall  v.  Coppell,  7  id.  542. 

If  the  defendant  has  any  claim  against  the  bank  he  can  only 
parsne  the  method  pointed  out  by  the  national  bank  act.  B.  IS., 
§  5235 ;  Kennedy  v.  Gibson,  8  Wall.  498 ;  Bank  v.  Bank,  14  id. 
383;  Western  IX.  R.  R.  Co.  v.  U.  S.,  101  U.  S.  543;  White  v. 
Knox,  111  id.  784. 

In  any  event  he  has  no  claim  he  can  nse  by  way  of  recoupment 
or  set-ofi  as  against  the  bank.  He  shows  no  connection  with  the 
brewing  company.  *  There  is  no  mutuality  between  him  and  the 
plaintiff.  Scammon  v.  Kimball,  92  H.  S.  36;  Libby  v.  Hopkins, 
104  id.  303 ;  Cook  0.  N.  B.  v.  U.  S.,  107  id.  445  ;  Venango  N. 
B.  V.  Taylor,  56  Pa.  St.  14 ;  Balch  v.  Wilson,  25  Minn.  299. 

» 

Boyce  <&  Boycey  for  respondent  Peck. 

By  the  Ooubt  : 

The  contract  relied  upon  by  the  defense  was  against  public 
policy,  and  will  not  be  enforced  by  specific  performance  nor  al- 
lowed to  be  declared  upon  by  way  of  recoupment. 

Nor  is  the  contract  sufficiently  definite  and  specific,  in  terms,  to 
be  enforced,  and  the  judgment  must  be  affirmed.  All  the  jus- 
tices concur. 

Keforteb:  —  At  the  May  Term,  18S8,  a  rehearing  was  granted 
as  to  the  right  of  the  appellant  to  recover  the  money  paid  under 
the  contract  set  up  in  the  cross-complaint.  After  the  rehearing 
the  following  conclusion  was  announced  at  that  term : 

By  the  Couet  : 

This  case  is  affirmed,  the  court  being  of  opinion  that  the  con- 
tract set  out  in  the  pleadings  is  contrary  to  public  policy  and  one 
which  a  court  of  equity  will  not  lend  its  aid  to  enforce  by  spe- 
cific performance ;  nor  will  it  permit  the  defendant  in  such  case, 
and  under  this  form  of  action,  in  which  he  alleges  the  validity  of, 
and  relies  for  recovery  upon,  the  contract  itself,  to  recoup  the  con- 
sideration paid  in  part  performance  thereof.  All  the  justices 
concur. 
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Lander,  Keepondent,  v.  Pboppeb,  Appellant. 

1.  ETidenoe — Doouments  —  Chattel  Mortgage —Proof  of  Exe- 
cution. 

Section  498,  C.  C.  Pro.,  provides  :  "  Every  instrument  in  writing, 
whicli  is  acknowledged  or  proved,  and  dnlj  recorded,  is  admissible  as 
evidence  withoat  farther  proof."  Section  1749,  C.  C.  provides :  "  A 
mortgage  of  personal  property  must  be  signed  by  the  mortgagor  in  the 
presence  of  two  persons,  who  mast  sign  the  same  as  witnesses  thereto, 
and  no  farther  proof  or  acknowledgment  is  required  to  admit  it  to  be 
filed."  The  court,  without  proof  of  execution,  allowed  the  plaintiff  to 
put  in  evidence  a  chattel  mortgage  that  had  been  filed  for  record.  The 
complaint,  which  was  for  the  conversion  of  the  property  mortgaged, 
alleged  its  execution ;  the  answer  denied  all  of  the  allegations  of  the  com- 
plaint but  contained  a  statement  that  the  only  claim  of  the  plaintiff  to  the 
property  was  under  a  written  instrument,  in  form  a  chattel  mortgage,  and 
that  it,  at  the  time  of  its  execution,  was  fraudulent  and  void.  HM,  that 
if  proof  of  execution  was  not  dispensed  with  by  g  493,  its  execution  was 
admitted  by  the  answer  and  there, was  no  error  in  allowing  it  to  be  road  in 
evidence. 

2.  Damages  -—  Measure,   on    Conversion    of  Mortgaged  Prop- 
erty. 

Where  a  mortgagee  had  taken  possession  of  the  chattels  under  the  con- 
ditions of  the  mortgage  and  had  necessarily  incurred  expenses  in  keeping 
them  until  they  were  taken  by  the  defendant  on  an  attachment  against 
the  mortgagor,  it  was  heid^  in  an  action  of  trover,  that  if  the  mortgagee  was 
entitled  to  recover  he  could  recover  these  expenses  in  addition  to  the 
amount  of  the  debt  and  interest,  where  the  mortgage  provided  that  he 
could  take  possession,  hold  or  dispose  of  the  property,  retain  the  amount 
of  the  debt,  interest  "and  such  other  expense  as  may  have  been  in- 
curred." 

(Argued  and  determined  at  the  February  Term,  1888.) 

APPEAL  from  the  district  court,  Richland  county ;  Hon.  W. 
B.  McCoNNELL,  Judge. 

This  was  an  action  by  N.  S.  Lander,  plaintiff,  against  M.  B. 
Propper,  defendant,  for  the  conversion  of  a  stock  of  goods.  The 
plaintiff  recovered  judgment  and  the  defendant  appealed. 

The  plaintiff  claimed  to  be  entitled  to  recover  under  a  chattel 
mortgage  on  the  property.  The  defendant,  the  sheriff,  took  it  on 
an  attachment  against  the  mortgagor,  on  the  ground  that  the 
mortgage  was  fraudulent  as  against  the  attaching  plaintiff,  a 
creditor. 

The  plaintiff  in  his  complaint,  among  other  things  alleged  the 
execution  of  the  mortgage  to  him  by  A.  E.  Weber  &  Oo.     The 
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defendant  denied  all  of  the  allegations  of  the  complaint  except 
8uch  as  were  admitted,  qualiiied  or  explained,  but  as  to  the  exe- 
cution of  the  mortgage  he  stated:  For  a  further  answer  de- 
fendant alleges  on  information  and  belief  that  the  sole  pretended 
title  to,  or  right  of  possession  of  the  plaintiff  to  any  of  the  prop- 
erty described  in  the  complaint  was,  and  is  derived  under  and  by 
virtue  of  a  certain  written  instrument  bearing  date  about  April 
28,  1883,  iu  form  a  chattel  mortgage,  signed  by  A.  E.  Weber 
&  Co.,  purporting  to  convey  and  mortgage  all  of  the  goods  in  the 
store  now  occupied  by  A.  E.  Weber  &  Co.,  which  pretended 
chattel  mortgage  was  filed  in  the  office  of  the  register  of  deeds  of 
Richland  county,  April  30,  1883 ;  that  said  instrument  was,  at 
the  time  of  the  execution  thereof,  and  ever  since  has  been  fraud- 
ulent and  void,  and  that  no  title  by  virtue  of  it  was  ever  conveyed 
to,  or  vested  in,  said  plaintiff. 

At  the  trial  the  plaintiff  called  the  register  of  deeds,  proved 
that  the  mortgage  was  one  of  the  files  of  his  office,  and  then  offered 
it  in  evidence.  The  defendant  objected  to  its  introduction  on  the 
grouno  it  had  not  been  sufficiently  proved.  The  objection  was 
overruled  and  an  exception  taken.  The  chattel  mortgage  on  its 
face  appeared  to  have  been  signed  in  the  presence  of  two  wit- 
nesses, and  there  was  an  indorsement  of  filing  on  it  by  the  register. 
The  section  of  the  C.  C.  with  reference  to  the  filing  of  chattel  mort- 
gages and  the  section  of  the  C.  C.  Pro.,  as  to  the  admissibility  of 
instruments  are  stated  in  the  first  head-note. 

The  condition  of  the  mortgage  on  the  question  of  expenses 
is  stated  in  the  second  head-note.  The  plaintiff  proved  that  he 
had  been  in  possession  of  the  property  imder  the  mortgage  about 
two  months  before  it  was  taken  from  him  by  the  defendant.  He 
then  offered  to  show  that  he  had  hired  men  and  paid  them  for 
holding  the  property  during  this  period.  The  defendant  objected 
to  this  on  the  ground  that  it  was  immaterial,  and  because  the 
mortgage  did  not  provide  for  any  expenses,  excepting  foreclosure 
sale.  The  court  overruled  the  objection  and  permitted  the  fact  of 
hiring  to  be  shown,  and  the  amount  that  had  been  paid  for 
the  service.  The  court  also  instructed  the  jury  that  if  they  found 
for  the  plaintiff  he  was  entitled  to  recover  the  amount  of  the 
mortgage  debt  and  interest  thereon,  with  such  expenses  as  were 
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necessarily  incarred  by  him  in  holding  possession  of  the  property 
under  the  mortgage.  The  defendant  excepted  to  the  instruction 
and  the  ruling  of  the  court  on  the  admissibility  of  the  evidence. 

Stone  (&  Nefwma/ni^  for  appellant. 

To  have  entitled  the  alleged  chattel  mortgage  to  be  introduced 
in  evidence  against  the  defendant,  who  represented  the  creditors 
of  the  mortgagor,  it  was  necessary  to  show  that  it  was  "  signed  by 
the  mortgagor  in  the  presence  of  two  persons  who  signed  the 
same  as  witnesses  thereto."  C.  C,  §§  1749, 1750, 1744, 1745  ;  Gal- 
pin  V.  Abbott,  6  Mich.  17 ;  Graves  v.  Graves,  6  Gray,  391 ;  Zeig- 
ler  V.  Shomo,  78  Pa.  St.  357 ;  Pringle  v.  Dunn,  37  Wis.  449 ; 
Parrott  v.  Shaubhut,  5  Minn.  323 ;  Williard  v.  Cramer,  36  la. 
22 ;  Clarke  v.  Graham,  6  Wheat.  577 ;  §  493,  C.  0.  Pro. 

Plaintiff  was  not,  in  any  event,  entitled  to  recover  for  expenses 
paid  in  holding  the  property.  C.  C,  §  1710 ;  Keith  v.  Hag- 
gart  (Dak.),  33  N.  W.  Rep.  465. 

The  ^'  expenses''  provided  for  in  the  mortgage  not  being  defi- 
nite, the  mortgagee  is  confined  to  such  only  as  he  could  legally 
incur. 

M.  W,  Oreene^  for  respondent. 

Section  493,  C.  C.  Pro.,  provides  that  every  instrument  ac- 
knowledged or  proved,  and  recorded,  is  admissible  without  further 
proof.  This  section  is  applicable  to  chattel  mortgages,  for  such  an 
instrument,  duly  filed  is  as  much  a  record  as  if  it  had  been  trans- 
cribed on  the  books  of  the  county.  Section  1749,  C.  C .,  declares 
that  if  the  mortgage  is  duly  witnessed,  '*  no  further  proof  "  is  re- 
quired to  entitle  it  to  be  filed,  and  section  493  refers  to  instruments 
acknowledged,  "  or  proved."  The  mortgage,  therefore,  or  a  cer- 
tified copy,  was  admissible  without  proof  of  execution.  1  Whart. 
Ev.,  §  740  ;  Houghton  v.  Jones,  1  Wall.  702 ;  Younge  v.  Gilbeau, 
3  id.  636;  Sannels  v.  Barrowscale,  104  Mass.  207;  Clark  v. 
Troy,  20  Cal.  219. 

The  answer,  however,  raises  no  issue  apon  the  execution  of  the 
mortgage,  that  is  admitted. 

The  instructions  on  the  measure  of  damages  in  view  of  the  pro- 
visions of  the  mortgage  were  correct.  This  was  a  lawful  subject 
of  contract . 
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•  The  CouiCT : 

The  chattel  mortgage  was  admissible,  if  uot  as  a  record,  its 
execatioQ  was  admitted  by  the  aDswer. 

The  court  did  not  err  in  the  measare  of  damages.  The  judg- 
ment is  affirmed.    All  concur. 


Lyon,  Respondent,  v.   Insubanoe  Company  of  Dakota,   Ap- 
pellant. 

Insurance  —  Xnoumbranoes — Waiver — Agent  ~  Authority. 

On  an  issue  of  the  agency  and  aathority  of  a  certain  insurance  firm  to 
waive,  by  its  knowledge  of  the  facts,  the  condition  of  a  policy  requiring 
all  incumbrances  to  be  stated  in  the  written  application,  it  appeared  the 
firm  received  the  application  and  the  premium  for  the  insurance;  that 
thej  were  transmitted  to  the  company  by  the  firm  through  one  P. ;  that 
the  company  sent  the  policy  direct  to  P.,  that  it  was  thereafter  deliv- 
ered to  the  assured,  by  said  firm  ;  that  the  company  had  never  had  any 
dealings  with  the  firm,  or  knew  of  its  existence  until  the  time  of  the  trial 
and  knew  nothing  of  the  incumbrances  until  after  the  loss.  Held,  the  firm 
was  such  an  agent  of  the  company  as  would  enable  it  to  waive  the  require- 
ment of  the  condition. 

(Argued  and  determined  at  the  February  Term,  1888.) 

APPEAL  from  the  district  conrt,  Minnehaha  county ;  Hon. 
Jas.  Spenceb,  Jndge. 

Tins  was  an  action  on  a  policy  of  insurance  for  a  loss  sustained 
by  fire.  The  action  was  by  an  assignee,  the  assignment  having 
been  made  after  the  loss.  The  plaintiff  recovered  judgment  and 
the  defendant  appealed.  The  defendant  claimed  the  policy  had 
been  avoided ;  in  fact,  that  it  was  never  in  force  from  the  as- 
sared's  omission  to  comply  with  its  conditions  requiring  him  to 
inform  the  company  of  incumbrances  on  the  property.  The  con- 
dition was  as  follows :  "  If  the  property  hereby  insured,  either 
real  or  personal,  or  any  part  thereof,  be  or  shall  become  incum- 
bered by  mortgage,  judgment,  or  otherwise,  and  it  be  not  so 
stated  in  the  written  application  or  indorsed  in  writing  on  the 
policy,  this  policy  and  every  part  thereof  shall  be  void." 

The  plaintiff  contended  this  condition  had  been  waived.  The 
proof  on  this  issue  was  undisputed,  and  was  that  the  assured,  M. 
M.  Porter,  owned  a  hotel,  the  property  insured,  at  Crescent  City, 
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Florida,  and  it  was  destroyed  by  firo  in  1886,  during  the  existence 
of  the  policy ;  that  at  the  time  of  the  application  for  the  insorance, 
and  at  the  time  of  the  loss,  there  were  several  mortgages  on  the 
property ;  that  a  firm  of  insurance  agents  there  by  the  name  of 
Webb  &  Nichols  attended  to  insuring  the  hotel  for  Porter, 
placing  it  in  such  companies  as  they  deemed  proper ;  that  before 
the  insuring  they  examined  the  property,  knew  of  the  mortgages 
and  every  thing  connected  with  the  place  as  well  as  Porter  him- 
self; that  he  paid  the  premium  to  these  agents  and  received  the 
policy  from  them ;  that  by  a  statute  of  Florida,  passed  February 
27,  1872,  a  person  receiving  money  on  account  of  an  insurance 
contract  was  declared  to  be  the  agent  of  the  company ;  that  the 
policy  was  issued  from  the  home  office,  at  Sioux  Falls,  Dak. ;  that 
the  application  for  the  insurance  and  the  premium  were  received 
by  the  company  from  one  W.  L.  Parker,  secretary  of  the  People's 
Insurance  Company,  Memphis,  Tennessee,  and  defendant  sent  the 
policy  directly  to  him ;  that  it  had  never  done  any  business  with 
Webb  &  Nichols,  and  never  heard  of  them  until  the  trial ;  that  it 
never  had  any  notice  of  the  incumbrances  on  the  property  before 
the  loss ;  that  there  was  no  statement  of  the  existence  of  the  mort- 
gages in  the  application,  but  it  showed  the  property  was  located  in 
Florida ;  showed  that  on  the  filing  page  of  the  policy,  in  prominent 
type,  was  the  following :  "  Notice  to  Policy-holders.  No  agent 
has  authority  to  waive  any  of  the  conditions  of  this  policy,  or  the 
application  upon  which  it  is  based." 

At  the  close  of  the  evidence  the  defendant  moved  the  court  to 
direct  a  verdict  in  its  favor.  The  court  declined  to  do  this,  and 
submitted  to  the  jury  as  a  question  of  fact,  whether  Webb  & 
Nichols  were  the  agents  of  the  company  or  not,  and  directed  them 
that  if  they  found  they  were,  then  their  verdict  should  be  for  the 
plaintiff.  The  jury  found  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial  on  the  grounds  of  the  insufficiency  of  the  evidence 
to  justify  the  verdict,  and  because  of  the  refusal  of  the  court  to 
direct  the  verdict.  This  motion  having  been  denied  and  a  judg- 
ment entered,  the  defendant  brought  the  case  here,  assigning  error 
on  the  action  of  the  court  on  this  motion. 

Bailey  <&  Davis,  for  appellant. 

The  incumbrances  were  not  disclosed  in  the  application ;  this 
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was  an  express  warranty.  §§  1534, 1538,  1539,  1540,  C.  0. ;  May, 
Ins.,  §  156.  Knowledge  of  the  inciimbranoes  by  the  agents  was 
immaterial,  as  they  were-  not  disclose  in  the  manner  required  by 
the  warranty.  §  1509,  0.  C.  And  the  agents  had  no  authority 
under  the  terms  of  the  policy  to  waive  any  of  its  conditiotis.  May, 
§  126 ;  Clevenger  v.  Mutual  Ins.  Co.,  2  Dak.  114  ;  Chase  v.  Ham- 
ilton Ins.  Co.,  20  N.  T.  52;  Marvin  v.  Universal  life  Ins.  Co., 
85  id.  287 ;  Green  v.  Lycoming  F.  I.  Co.,  91  Pa.  St.  387. 

Webb  &  Kichols  were  in  no  sense  the  agents  of  the  defendant. 
They  were  assured's,  to  do  this  businessyar  him.  McFarland  v. 
Pealjody  Ins,  Co.,  6  W.  Va.  425.  They  could  not  be  the  agents  of 
both  parties.  §§  1342, 1361,  C.  0. ;  Story,  Agency,  §  31 ;  2  Kent 
(10th  ed.),  855  ;  Farnsworth.v.  Hemmer,  1  Allen,  494.  The  com- 
pany never  having  had  any  information  of  them  or  their  acta,  there 
could  have  been  no  authority  by  ratification.  Parker  could  not 
have  been  more  than  a  special  agent.    §  1380,  C.  C. 

If  it  were  possible  to  hold  them  agents  from  their  receipt  of 
the  prenoLium  and  delivery  of  the  policy  without  the  knowledge  of 
the  conipany,  they  would  have  no  general  powers  so  that  they  could 
waive  the  conditions  of  the  policy.  Critcl»ett  v.  Am.  Ins.  Co.  (la.), 
5  N.  W.  Rep.  543,  548. 

The  Florida  statute  has  no  application.  The  contract  was  made, 
and  it  is  sought  to  be  in  force  here. 

Coughran  &  MoMartin^  for  respondent. 

Knowledge  of  the  agent  is  knowledge  of  the  company,  and  his, 
or  its  neglect,  in  making  the  proper  indorsement  is  a  waiver.  May, 
294 ;  JEtna  Ins.  Co.  v.  Olmstead,  21  Mich.  246 ;  Peoria  M.  &  F. 
Ins.  Co.  V.  Hall,  12  id.  202 ;  Lycoming  Ins.  Co.  v.  Jackson,  83 
ni.  302 ;  Smith  v.  Com.  Ins.  Co.,  49  Wis.  326. 

Webb  &  Nichols  were  the  agents  of  the  defendant.  A  party 
accepting  money  and  delivering  a  policy' acts  for  the  company. 
May,  §  140 ;  Union  Ins.  Co.  v.  Wilkinson,  13  Wall.  222 ;  South- 
em  L.  Kep.,  Nov.  5,  1880,  p.  663  ;  Ins.  Co.  v.  Williams,  39  Ohio 
St.  588 ;  Schemer  v.  Heckla  Ins.  Co.,  50  Wis.  575  ;  Aiken  v.  N. 
H.  Ins.  Co.,  53  id.  156.  See,  also,  Com.  Ins.  Co.  v,  Ives,  56  HI. 
402 ;  Union  Ins.  Co.  v.  Chip,  93  id.  97 ;  Newark  F.  Ins.  Co.  v. 
Sammons,  110  id.  167. 
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By  the  Court  : 

The  jiidgment  of  the  lower  court  is  affirmed  upon  the  ground 
that  Webb  &  Nichols  were  such  agents  of  the  defendant  as  to  have 
the  power  to  waive  the  matter  of  incumbrances,  which  were  known 
to  tliem  at  the  time  of  negotiating  and  accepting  the  risk  for  the 
company,  irrespective  of  the  Florida  statute  ofiered  in  evidence. 
All  of  the  justices  concur. 

Kepobter  :  — A  petition  for  a  rehearing  was  denied  at  the  May 
Term,  1888. 


JuDSON,  Bespondent,  v,  Bulsn,  Appellant. 

Appeal  —  JuBtioes  Peace  —  Dismissal  —  Bond  —  Justifloation, 
Sureties. 

Under  section  93,  Justices'  Code,  providing,  *'  An  appeal  from  a  Justice's 
court  is  not  effectual  for  any  purpose,  unless  an  undertaking  be  filed  with 
two  or  more  sureties.  *  *  *  The  adverse  partj  may  except  to  the 
sufficiency  of  the  sureties  *  *  *  and  unless  they  or  other  sureties 
justify,  »  ♦  *  upon  notice  to  the  adverse  party,  *  *  ♦  the  appeal 
must  be  regarded  as  if  no  such  undertaking  had  been  given,"  the  re- 
spondent excepted  to  the  sureties  and  they  justified  on  an  oral  notice  to 
one  of  respondent's  attorneys.  No  appearance  was  made  by  respondent 
at  the  justification,  and  in  the  district  court  he  moved  to  dismiss  the  appeal 
on  the  ground  that  the  sureties  had  not  justified  in  the  "  manner  and  form 
as  required  by  law."  At  the  hearing  of  the  motion  appellant  offered  to 
have  the  sureties  justify  if  it  was  .claimed  the  undertaking  was  not  suffi- 
cient security.  The  court  dismissed  the  appeal.  Held,  the  court  had  ac- 
quired jurisdiation  of  the  case  and  it  was  error  to  dismiss  the  appeaL 

(Submitted  and  determined  at  the  May  Term,  1888.) 

APPEAL  from  the  district  court,  Kingsbury  county ;  Hon.  L, 
K.  Church,  Judge. 

The  facts  and  the  section  of  the  Justices'  Code  applicable  thereto 
are  stated  in  the  head-note. 

John  A.  Owetij  for  appellant. 

The  notice  of  justification  was  sufficient.  Section  93  does  not 
require  that  it  should  be  in  writing.  Motions  to  dismiss  are  not 
regarded  with  favor.  11  Pac.  Rep.  97.  If  there  were  any  defect, 
appellant  should  have  been  permitted  to  have  the  sureties  justify 
anew,  or  others  do  so.     Dresser  v.  Brooks,  5  How.  Pr.   75; 
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Wait  Code,  §  841,  n.  e,  /  and  §  384,  n.  h;  Heee  v.  Snell,  8 
How.  Pr.  185;  Mills  v.  Tureby,  11  id.  129;  People  v.  Tarbell, 
17  id.  120. 

Watseni  dc  HaUy  for  respondent. 

A  failare  to  give  the  notice  of  jastification  required  by  section 
93  rendered  the  appeal  ineffectnal  for  any  purpose.  Kelsoy  v. 
Campbell,  14  Abb.  368  ;  4  Wait  Pr.  237,  274  ;  38  Barb.  238 ; 
Chamberlain  v.  Dempsey,  22  How.  Pr.  356 ;  S.  C,  13  Abb.  421. 

By  the  Court  : 

The  judgment  is  reversed  on  the  ground  that  the  court  erred 
in  dismissing  the  appeal  and  in  holding  it  had  not  acquired  juris-  . 
diction.     All  concur. 


Sturb,  Appellant,  v.  Beck,  Respondent. 

1.  Waters  and  Water-Courses— Public  Lands  —  Water 
Priority. 

The  right  of  a  homestead  settler  to  the  use  of  the  water  flowing  over 
]and,  is  superior  to  that  of  one  entering  upon  the  land  under  the  United 
States  statutes  and  customs  of  miners  in  the  locality,  and  locating  a  water 
right  subsequent  to  the  settler's  occupancy,  but  prior  to  his  flnal  proof. 

Fraitcis  and  Garlakd,  JJ.,  dissenting. 

2.  Same  —  Injunction— Estoppel. 

In  such  case  where  8.,  the  water-right  claimant,  sought  to  restrain  B. 
from  diverting  the  water,  it  appeared  that  he,  S.,  in  1880,  without  a  grant, 
went  upon  land  on  which  B.'s  grantor  had  settled  in  1877,  and  located  a 
water  right  according  to  the  recognized  custom  of  the  locality  where  the 
land  was  situated,  constructed  his  ditch  and  had  the  uninterrupted  use 
of  the  water  for  the  purpose  of  irrigation  till  B.  diverted  it  in  1886;  that 
B/s  grartor  in  1879  applied  to  enter  the  land  as  a  homestead,  made  his 
final  proof  in  1888,  received  his  patent  the  same  year  and  conveyed  the 
land  to  B.,  with  covenants  of  warranty  in  1884.  It  also  appeared  that  B.'b 
grantor  in  1882  entered  into  an  agreement  with  8.,  in  reference  to  the 
construction  of  another  ditch  in  which,  by  way  of  recital,  it  was  stated 
8.  owned  this  water  right;  this  agreement  was  recorded  at  the  time. 
The  patent  to  B.'s  grantor  contained  the  usual  condition  of  being  "subject 
to  any  vested  and  accrued  water  rights."  Hddf  that  Q.'s  grantor  was  the 
prior  appropriator  of  the  water  right,  and  8.  had  no  right  of  action. 

Fbancis  and  Cabland,  JJ.,  dissenting. 

(Argued  and  determined  at  the  May  Term,  1888.) 
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APPEAL   from  the  difitrict  coart,  Lawrence  county;  Hon. 
Cha8.  M.  Thomab,  Judge. 

This  was  an  action  by  Daniel  Starr,  plaintiff,  against  Charles 
W.  Beck,  defendant,  to  restrain  him  from  interfering  with  a 
water  ditch  on  his  (defendant's)  land,  used  by  plaintiff  to  carry 
water  to  his  land,  and  for  damages  sustained  by  reason  of  inter- 
ference with  the  ditch  and  water.  The  defendant  had  findings 
and  judgment  in  his  favor,  and  the  plaintiff  appealed. 

The  case  was  tried  on  an  agreed  state  of  facts  which  (omitting 
particular  descriptions  of  property  and  formal  parts  of  instruments) 
were  as  follows : 

1.  That  in  June,  1877,  the  plaintiff  settled  upon  one  hundred 
and  sixty  acres  of  land  in  what  is  known  as  Falscbottom,  Lawrence 
county,  Dakota,  through  which  Falsebottom  creek  flowed,  and 
on  the  15th  of  May,  1880,  at  the  proper  land  office,  filed  his  ap. 
plication  to  homestead  said  land  ;  that  he  proved  up,  on  March 
10,  1883,  and  a  United  States  patent  issued  to  him  for  the  land 
December  20,  1883;  that  he  resided  continuously  on  the  land 
and  cultivated  a  part  thereof  since  his  settlement  in  1877. 

2.  That  in  March,  1877,  one  Jolm  Smith,  the  immediate  grantor 
of  the  defendant  Beck,  settled  upon  one  hundred  and  sixty  acres 
of  land  immediately  above  the  plaintiff's  claim  and  through  which 
the  creek  flowed ;  that  on  the  25th  of  March,  1879,  said  Smith 
filed  his  application  to  homestead  said  land  ;  that  on  March  10, 
1883,  he  proved  up,  and  a  patent  was  issued  to  him  December  10, 
1883  ;  that  Smith  resided  continuously  upon  the  land  from  his 
settlement  in  1877,  until  he  sold  the  same  to  Beck,  in  May,  1884. 

3.  That  said  Smith  sold  by  warranty  deed,  purporting  to  con- 
vey the  fee  to  said  Beck,  and  delivered  to  him  the  patent ;  that 
the  defendant  took  possession  of  the  premises  and  has  lived  there 
ever  since,  cultivating  a  good  part  of  the  same. 

4.  That  on  the  15th  day  of  May,  1880,  without  a  grant  from 
said  John  Smith,  the  plaintiff  located  a  water  right  on  Smith's 
homestead  claim^  lot  2,  on  Falsebottom  creek,  posted  a  written 
notice  there,  claiming  the  right  to  divert  five  hundred  inches  of 
the  water  of  said  creek,  miners'  measurement,  calling  the  same 
therein  the  *'  Elm  Tree  "  water  right,  and  caused  a  copy  of  the 
same  to  be  filed  as  a  certificate  in  the  office  of  the  register  of 
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deeds  of  Lawrence  county,  D.  T,,  May  9, 1881,  which  was  duly 
recorded  in  said  office,  in  book  14,  p.  468,  and  is  in  the  words 
and  figures  following : 

"  Know  all  men  by  these  presents :  That  I,  the  undersigned, 
citizen  of  the  United  States  and  resident  of  the  county  of  Law- 
rence and  Territory  of  Dakota,  claim,  by  right  of  location  and 
appropriation,  for  mining,  milling,  agricultural,  domestic  or  any 
other  useful  or  beneficial  purpose,  to  which  the  same  can  be  ap- 
plied, the  following  described  water  right,  to-wit : 

"Five  hundred  inches,  miners'  measurement,  of  the  waters  of 
Falsebottom  creek,  at  a  point  on  lot  !N'o.  2,  section  2,  township  6, 
range  3. 

"  I  claim  the  right  to  divert  and  convey  the  said  water  by  ditch, 
by  pipe  or  flume,  to  any  point  where  it  can  be  conveniently  used 
for  any  of  the  aforesaid  purposes.  This  shall  be  known  as  the 
*Elm  Tree  water  right/  Located  May  15,  1880,  and  ditch 
constructed  and  water  turned  into  the  same.  Date  of  certificate. 
May  9,  1881.     Daniel  Sturr," 

5.  That,  after  locating  said  water  right,  plaintiff  proceeded 
with  due  diligence  and  constrncted  a  water  ditch  from  the  point 
of  location  across  said  lot  2,  of  Smith's  homestead,  in  a  northerly 
direction  to  and  upon  his  own  homestead  claim,  at  a  cost  of  about 
$500  and  appropriated  and  used  the  waters  of  said  False- 
bottom  creek  through  the  same  for  the  purposes  of  irri- 
gation, to  the  extent  of  at  least  three  hundred  inches,  miners' 
measurement,  on  his  own  claim,  (and  that  such  was  beneficial 
and  profitable)  each  year  thereafter,  on  his  growing  crops,  until 
the  summer  of  1886,  when  the  defendant.  Beck,  obstructed  said 
ditch  at  a  point  on  said  lot  2,  stopped  the  water,  and  flowed  the 
same  over  his  own  fields  and  irrigated  his  own  crops  therewith. 

6.  That,  in  the  spring  of  1886,  the  defendant,  Beck,  notified 
the  plaintiff  to  cease  diverting  the  water  of  said  creek  from  its 
usual  channel,  and  forbade  him  from  maintaining  his  ditch  on 
defendant's  land. 

7.  That  neither  John  Smith  nor  the  defendant.  Beck,  made 
any  use  of  the  water  of  Falsebottom  creek  upon  the  homestead  of 
the  former  prior  to  the  patenting  of  the  same,  or  since,  by  means 
of  any  diversion  or  appropriation  of  the  same  from  its  usual  chan- 
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nel,  in  any  ditch  or  canal,  except  the  use  made  by  Beck  from  the 
ditch  of  plaintiff  in  1886-7,  as  herein  stated. 

8.  That  the  local  costoms  now  existing  and  which  have  existed 
since  the  early  settlement  of  the  coantry  in  the  locality  where  the 
respective  homesteads  are  situated,  recognize  and  acknowledge 
the  right  to  locate  water  rights  and  to  appropriate  and  to  use  the 
waters  of  flowing  streams  for  the  purpose  of  irrigating  crops,  by 
means  of  ditches  and  canals. 

9.  That  in  ordinary  seasons  and  in  the  locality  named,  irrigation 
is  necessary  for  the  crops  planted  and  sowed,  and  without  it  they 
are  usually  failures.  That  there  are  in  that  locality  the  following 
named  ditches,  besides  the  plaintiff's  :  [Five  are  named],  all  used 
for  the  purpose  of  irrigation . 

10.  That  on  the  1st  day  of  February,  1882,  the  said  plaintiff 
and  the  said  John  Smith  located  a  water  right  higher  up  False- 
bottom  creek  and  called  the  same,  "  Willow  Grove  water  right ; " 
and  on  the  2d  day  of  February,  1883,  said  plaintiff  and  said 
John  Smith  entered  into  a  written  contract  in  relation  thereto, 
which  contract  was  in  the  words  and  figures  following,  to- 
wit : 

^^  This  agreement  made  and  entered  into  this,  second  day  of 
February,  A.  D.  1882,  between  John  Smith  of  Lawrence  county, 
D.  T.,  of  the  first  part,  and  Daniel  Sturr  of  the  same  county 
party  of  the  second  part.  Witnesseth :  That  whereas,  the  parties 
hereto  did  on  the  1st  day  of  February,  A.  D.  1882,  locate  a  cer- 
tain water  ditch  on  Falsebottom  creek,  in  said  county  and  terri- 
tory, at  a  point  on  the  ranch  of  John  Deitschi,  in  said  county 
and  filed  the  same  in  the  office  of  the  register  of  deeds  of  said 
county  for  record  this  2ud  day  of  February,  1882,  to  which  ref- 
erence is  hereby  made  for  more  perfect  description  of  the  said 
water  right :  and  whereas,  the  parties  hereto  are  desirous  and  in- 
tend to  build  a  ditch  to  carry  all  the  water  claimed  by  said  right, 
viz. :  500  inches,  more  or  less,  for  irrigating  the  ranches  of 
the  respective  parties :  Now  in  consideration  of  the  premises, 
the  parties  hereto  promise  and  agree,  one  with  the  other,  that 
each  will  pay  half  of  all  the  costs  and  expense  in  running  and 
making  said  ditch  from  said  point  of  commencement  to  the  ranch 
of  John  Smith ;  emptying  the  water  at  the  head  of  and  into  the 
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ditch  known  as  and  called  the  ^  Elm  Tree'  water  right,  owned 
by  Daniel  Stnrr  in  said  connty  and  territory. 

^'  It  is  farther  agreed  by  and  between  the  parties^  that  each  party 
shall  have  the  exclusive  right  to  ase  all  the  water  which  may  flow 
throQgh  said  ditch  every  other  day  daring  all  seasons  of  the  year 
If  either  party  fails  to  pay  half  the  cost  of  making  said  ditch  by 
the  first  day  of  June,  1882,  he  shall  forfeit  all  right  and  title  to 
the  nse  of  said  water  antil  the  said  delioquent  shall  pay  his  full 
share.  It  is  farther  mutaally  agreed  by  and  between  the  parties 
that  the  expenses  of  keeping  said  ditch  in  repair  shall  be  borne 
equally  by  the  parties.    John  Smith,  Daniel  Starr." 

This  instrument  was  witnessed,  acknowledged  and  recorded  in 
the  office  of  the  register  of  deeds  Lawrence  county,  D.  T.,  Feb- 
ruary 2,  1882. 

11.  That  upon  attempting  to  open  up  and  use  said  ditch  the 
said  John  Deitschi  applied  for  and  obtained  an  injunction  re- 
straining said  locators  from  using  the  said  ditch  or  in  any  way 
trespassing  upon  his  property  in  connection  therewith,  and  said  in- 
junction is  still  in  force. 

12.  Smith's  patent  was  in  the  ordinary  form  containing  the 
condition :  '*  Subject  to  any  vested  and  accrued  water  rights,  for 
mining,  agricultural,  manufacturing  or  other  purposes,  and  rights 
to  ditches  and  reservoirs  used  in  connection  with  said  water  rights, 
as  may  be  recognized  and  acknowledged  by  the  local  laws,  customs 
and  decisions  of  the  courts." 

McLav^hlin  <&  Steele^  for  appellant. 

The  appellant  claims  that  under  the  local  customs,  laws  and 
decision  of  the  courts  in  the  section  where  the  water  right  in  dis- 
pnte  is  situated,  the  first  appropriator  of  a  stream  running  through 
the  public  lands,  has  the  prior  right  to  the  use  of  the  same  for 
mining,  milling,  agricultural  and  other  purposes  to  the  extent  of 
his  original  appropriation.  There  is  no  dispute  as  to  the  respond- 
ent's rights  at  common  law.  His  rights  here,  however,  are  to  be 
determined  under  sections  2339  and  2340,  R.  S.  U.  S.  In  this 
territory  there  is  no  common  law  on  the  subject  of  riparian  rights. 
§  6,  C.  C. 

A  homestead  claimant  is  not  an  owner  within  the  meaning  of 
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section  255,  C.C.  He  is  a  mere  occupant  and  has  no  title.  IT.  S. 
V.  Cook,  19  Wall.  591;  U.  8.  v.  Freyberg,  32  Fed.  Rep.  195;  U.  S. 
V.  Murphy,  id.  376;  U.  S.  v.  Storrs,  14  id.  824;  U.  S.  v.  Lane, 
19  id.  910;  F.  &  P.  M.  R.  R.  Co.  v.  Gordon,  41  Miss.  420; 
People  V.  Shearer,  30  Cal.  648;  Hilton  v.  Frisbie,  37  id.  491;  W. 
P.  R.  R.  Co.  V.  Tevis,  41  id.  494;  Lowe  7.  Hutchins,  id.  634; 
DeSebach  v.  Hawks,  115  IT.  S.406.  See,  also,  Smelting  Co.  v. 
Kemp,  104  id.  640;  Steel  v.  Smelting  Co.,  106  id.  450.  Smith, 
therefore,  had  no  vested  interest  until  March,  1883.  The  claim 
was  public  land  and  could  be  charged  with  the  servitude  of  this 
prior  appropriator  of  the  water  under  the  act  of  congress. 
These  propositions  are  well  established : 

1.  The  United  States  is  the  absolute  owner  of  the  public  lands. 

2.  Homestead  claims  do  not  limit  the  riparian  rights  of  the  gov- 
ernment preceding  final  proof.  ^ 

3.  Until  after  final  proof  and  the  performance  of  all  required 
acts«  the  homesteader  has  no  vested  interest  in  the  land  and  can- 
not be  the  riparian  owner. 

4.  Rights  to  use  running  water  on  the  public  lands  in  the  Pa- 
cific states  and  territories  have  been,  and  may  be  acquired  by  prior 
appropriation,  and  such  rights  vest  in  the  first  appropriator  as  soon 
as  he  is  in  condition  to  use  the  water.  Eddy  v.  Simpson,  3  Cal. 
249 ;  Bear  River  Co.  v.  N.  Y.  M.  Co.,  8  id.  332;  McDonald  v. 
Askew,  29  id.  206;  Broder  v.  Natoraa  W.  &  M.  Co.,  50  id.  621; 
Osgood  V.  Eldorado  W.  &  M.  Co.,  60  id.  571;  Farley  v.  Spring 
V.  M.  &  L  Co.,  58  id.  142;  Himes  v.  Johnson,  61  id.  260;  Lobdell 
V.  Simson,  2  Nev.  783;  Barnes  v.  Sabrow,  10  id.  217;  Col.  M. 
Co.  V.  Holter,  1  Mon.  296;  Thorpe  v.  Freed,  id.  651;  Dodge  v. 
Marden,  7  Or.  456;  Crane  v.  Winsor,  2  Utah,  248;  Lehi  L  Co. 
V.  Moyles  (Utah),  9  Pac.  Rep.  867;  Yunkers  v.  Nichols,  1  Colo. 
552;  Larimer  County  R.  Co.  v.  People,  8  id.  715;  Atchison  v. 
Peterson,  20  Wall  507;  Tennison  v.  Kirk,  98  U.  S.  458;  Broder 
V.  Natoma  W.  Co.,  101  id.  276 .  The  rules  of  these  cases  apply 
to  this  part  of  the  territory.     See,  also,  Laws  1881,  chap.  142. 

The  doctrine  of  relation  has  no  application  here.  Pacific  C. 
M.  Co.  V.  Spargo,  8  Saw.  645;  Bagnell  v.  Broderick,  13  Pet.  450; 
Carroll  v.  Safford,  3  How.  441;  Shapley  v.  Cowen,  91  U.  S.  337; 
Smelting  Co.  v.  Kemp,  104  id.  947. 
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The  respondent  is  estopped  by  the  conduct  and  record  declara- 
tion of  his  grantor  to  question  this  water  right.  Morgan  v.  Bail- 
road  Co.,  96  U.  8.  720. 

Van  Ciae  <&  WiUon^  for  respondent. 

Kespondent's  claim  to  the  water  is  by  virtue  of  his  grantor's 
settlement  in  1877,  homestead  entry  in  1879,  final  proof  and  pat- 
ent in  1883,  purchase  in  1884,  and  the  continuous  residence  and 
cultivation  of  the  land  since  the  settlement.  That  of  appellant  is 
by  virtue  of  a  so-called  location  of  a  right  on  respondent's  land  in 
1880,  without  arrant  from  the  owner.  Appellant  does  not  sue  as 
a  riparian  proprietor  for  a  misuse,  but  as  an  owner  of  the  water 
with  the  right  to  take  it  for  his  exclusive  use.  Clearly,  respond- 
ent has  the  better  right  and  is  the  prior  appropriator.  C.  C,  §  255. 
This  section  is  not  in  conflict  with  section  2339,  R.  S.  TJ.  S.  Ap- 
pellant mistakes  respondent's  appropriation,  it  was  in  1877,  not 
1883.  Appellant  should  have  acquired  his  right  prior  to  the  set- 
tlement. Union  M.  &  M.  Co.  v.  Dangberg,  2  Saw.  450,  id.  176; 
Lnx  V.  Higgin,  4  Tac.  Rep.  919;  S.  C,  10  id.  674;  Weiss  v.  Or- 
egon  I.  &  S.  Co.,  11  Pac.  Rep.  255;  Van  Sickle  v.  Haynes,  7Nev. 
249;  Crandall  v.  Woods,  8  Cal.  136.  Respondent  had  a  vested 
right  in  the  land  and  to  the  use  of  the  water  more  than  a  year 
before  the  alleged  location.  1  Copp.  P.  L.  L.  387;  Red.  R.  &  L. 
W.  R.  Co.  V.  Sture,  20  N.  W.  Rep.  229,  S.  C,  32  Minn.  97; 
Burlington,  K.  &  S.  W.  R.  Co.  v.  Johnson,  16  Pac.  Rep.  125; 
Even  in  pre-emption  cases,  when  the  right  vests,  it  relates  back 
to  the  settlement  for  the  purpose  of  cutting  ofi  intervening  claims. 
16  Pac,  Rep.,  supra  ;  Shepley  v.  Cowan,  1  Otto,  330. 

The  nse  of  the  water  did  not  ripen  into  a  right.  It  was  an  in- 
terest in  the  land  and  could  only  be  acquired  by  grant  or  prescrip- 
tion. C.  C,  §§  245,  249;  Washb.  Easem.  18;  De  Hera  v.  U.  S., 
5  Wall.  599;  Veghte  v.  Raritan,  4  C.  E.  Green,  153;  Drake 
V.  Wells,  11  Allen,  141;  Foot  v.  N.  H.  ifc  N.  Co.,  23  Conn. 
214. 

No  estoppel  grew  out  of  the  unexecuted  contract  between  ap- 
pellant and  Smith.  There  is  a  want  of  all  of  the  elements  of  an  es- 
toppel. Boggs  V.  Mercer  M.  Co.,  14  Cal.  279;  Philadelphia  R.  Rw 
Co.  V.  Howard,  18  WalL  265. 
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By  the  Court  : 

The  judgment  is  affirmed.  The  court  holds  that  the  home- 
steader was  the  prior  appropriator  of  the  water  right,  and  the 
plaintiff  had  no  right  to  enter  upon  the  prior  possession  of  the 
entryman,  under  his  homestead  entry,  and  appropriate  any  por- 
tion of  the  running  streams  or  creeks  thereon. 

All  of  the  justices  concur  except  Francis  and  Casland,  JJ., 
who  dissent. 

Kefobter  :  —  On  appeal  to  the  supreme  court  of  the  (Tnited 
States  the  judgment  in  this  case  was  affirmed.  133  U.  S.  541,  10 
Sup.  Ct.  Kep.  350. 


Henry,  Appellant,  v.  Dean,  Bespondent 

Appeal  -^  Bevie w  —  Insuffioienoy  of  Evidence  —  Fraotioe. 

Under  §  279,  G.  0.  Pro.,  requiring^  a  party  who  objects  to  a  decision  on 
the  ground  of  the  insufficiency  of  the  evidence  to  sustain  it,  to  specify  the 
particulars  wherein  it  is  insufficient,  and  there  was  nothing  in  the  record 
pointing  out  wherein  it  was  claimed  the  evidence  was  insufficient,  the 
court  cannot  examine  the  evidence. 

(Argued  and  determined  at  the  May  Term,  1888.) 

APPEAL  from  the  district  court,  Roberts  connty ;  Hon.  L.  K. 
Church,  Judge. 

This  was  an  action  to  redeem  certain  premises  from  a  foreclos- 
ure sale.  The  only  issue  was  whether  or  not  the  plaintiff  had  ten- 
dered to  the  defendant  the  redemption  money.  This  issue  was 
tried  by  the  court  without  a  jury;  the  court  found  the  tender  had 
not  been  made,  filed  findings  in  accordance  therewith,  and  ordered 
judgment  for  the  defendant.  The  plaintiff  moved  for  a  new  trial 
on  the  ground  of  the  "  insutficiency  of  the  evidence  to  justify  the 
decision."  The  motion  was  made  upon  a  statement,  but  it  no- 
where pointed  out,  nor  did  the  record  show,  wherein  it  was  claimed 
the  evidence  was  insnificient.  The  motion  was  denied  Novem- 
ber,  1886,  judgment  was  afterward  entered  November,  1887, 
and  the  plaintiff  appealed,  assigning  error  on  the  refusal  to  grant 
the  new  trial. 

At  that  time  section  279,  C.  0.  Pro.,  provided :  '^  No  particular 
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form  of  exception  is  required.  The  objection  must  be  stated, 
with  60  mneh  of  the  evidence  or  other  matter,  as  is  necessary  to 
explain  it,  and  no  more.  Bat  when  the  exception  is  to  the  ver- 
dict or  decision,  upon  the  gronnds  of  the  insufficiency  of  the  evi- 
dence to  sustain  it,  the  objection  must  specify  the  particulars  in 
which  such  evidence  is  alleged  to  be  insufficient." 

J.  B.  Atwaier  and  Babcock  dk  Baeoriy  for  appellant. 

M.  O.  LitHe  {Ho6ket*j  LitUe  &  Mtmriy  counsel),  for  respondent. 

The  particular  error  relied  upon  for  the  new  trial  should  have 
been  pointed  out.  Bush  v.  Northern  P.  R.  R.  Co.  (Dak.),  22 
N.  W.  Rep.  608,  510. 

By  the  Coujbt  : 

The  judgment  of  the  court  below  is  affirmed.  The  court  holds 
there  is  no  sufficient  exception  apparent  of  record  as  would  per- 
mit this  court  to  examine  the  evidence  to  determine  whether  it 
is  sufficient  to  justify  the  findings  of  the  court.     All  concur. 


Rudolph,  Appellant,  v.  Nobth,  Respondent. 

Bepleyin  —  Pleading  —  Verdict — Judgment. 

In  an  action  of  replevin  the  plaintiff  soug^ht  to  recover  under  two  chat- 
tel mortgages.  The  defendant,  a  sheriff  with  an  attachment  against  the 
mortgagor,  contended  one  of  the  mortgages  was  void,  but  did  not  resist 
recovery  as  to  the  other,  only  to  the  property  or  its  valae  in  excess  of  this 
mortgage.  The  jury  returned  a  verdict  finding  the  first  mortgage 
"  void,"  and  that  the  plaintiff  was  entitled  to  the  possession  of  the  prop- 
erty, fixing  its  value  and  the  plaintiff's  damages.  The  court  thereupon 
entered  judgment  that  the  defendant  was  entitled  to  the  possession  of  the 
property  or  its  value,  in  excess  of  the  uncontested  mortgage,  together  with 
costs  and  disbursements.  Held,  error,  and,  1.  Such  a  verdict  is  neither 
general  or  special,  and  an  objection  to  its  receipt  should  have  been  sus- 
tained. 2,  That  the  special  finding  was  not  sufficient  to  sustain  the  judg- 
ment.   8.  That  in  such  case  it  was  necessary  to  order  a  new  trial. 

(Argued  and  determined  at  the  May  Term,  1888.) 

APPEAL  from  the  district  court,  Lincoln  county ;  Hon.  0.  S. 
Palueb,  Judge. 

Replevin,  M.  E.  Rudolph,  plaintiff,  and  J.  M.  North,  defend- 
ant.    The  defendant  had  judgment  and  the  plaintiff  appealed. 
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The  plaintiff  brought  this  action  to  recover  the  possession  of  a 
stock  of  goods  that  the  defendant  had  taken  on  a  writ  of  attach* 
ment.  Plaintiff  based  his  right  to  recover  upon  two  chattel  mort- 
gages executed  by  the  defendant  in  the  attachnrent.  One  of  these 
mortgages,  called  exhibit  "C,"  was  made  directly  to  him,  the 
other  he  held  by  assignment.  The  defendant  justified  the  taking 
under  the  attachment  on  the  ground  that  the  mortgage,  exhibit 
"  C,"  was  void  as  against  creditors  whom  he  represented  in  the 
attachment.  He  also  alleged  that  he  ^^  disclaims  the  right  to  the 
possession  of  any  more  of  said  property,  or  the  value  thereof, 
than  may  remain  after  the  payment "  of  the  assigned  mortgage ; 
but  alleged  that  the  mortgagee  of  the  assigned  mortgage,  prior  to 
its  assignment,  had  recognized  his  possession  of  the  property 
under  the  attachment  of  which  the  plaintiff  had  notice. 

At  the  trial  the  jury  returned  the  following  verdict:  "We 
the  jury  in  the  above-entitled  action  find  in  favor  of  the  plaintiff 
and  against  the  defendant,  except  as  to  the  mortgage  marked  ex- 
hibit *  C,'  which  we  find  to  be  null  and  void,  and  that  the  plaintiff 
is  entitled  to  the  possession  of  the  property  described  in  the  com- 
plaint, and  find  the  value  thereof  to  be  $2,549.47,  and  assess 
the  plaintiff's  damages  sustained  by  reason  of  the  taking  and 
detention  of  the  said  property  at  $60.  E.  W.  Owens,  Fore- 
man." 

The  defendant  objected  to  the  reception  of  this  verdict  The 
court,  however,  received  it  and  discharged  the  jury.  Each  party 
thereafter  applied  for  judgment  in  his  favor  on  the  verdict,  and 
the  court  entered  the  following  findings  and  judgment : 

1.  That  the  value  of  the  property  described  in  the  complaint  is 
$2,549.47. 

2.  That  of  said  amount  of  property  the  plaintiff  had  an  interest 
amounting  to  $557.12,  which  in  no  way  conflicted  with  the  de- 
fendant's right  of  possession,  and  was  duly  disclaimed  by  the  de- 
fendant in  his  answer  herein,  and  that  said  amount  of  $557.12 
was  all  the  interest  plaintiff  had  in  said  property. 

3.  That  the  chattel  mortgage  described  in  the  complaint  as  ex- 
hibit "  0  "  is  fraudulent  and  void  as  to  the  creditors  of  the  mort- 
gagor. 

4.  That  the  defendant  is  entitled  to  the  possession  of  the  prop- 
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erty  described  ia  the  complaint,  or  if  a  retarn  thereof  cannot  be 
had,  then  the  valne  of  his  interest  therein,  to-wit :  $1,992.35. 

5.  That  the  defendant  abo  have  and  recover  of  the  plaintiff  his 
costs  and  disbarsements  in  this  action,  amounting  to  $37,  making 
in  all  the  valne  of  the  defendant's  interest  in  the  property, 
$2,029.35. 

The  plaintiff  appealed,  assigning  error  npon  the  rendition  of 
this  judgment 

JET.  JTl  Keith  and  M.  K  Jiridolphj  for  appellant. 

The  question  of  a  lien  on  the  surplus  after  satisfying  a  mort- 
gage cannot  be  tried  in  a  replevin  suit.  Gillespie  v.  Brown,  20 
N.  W.  Rep.  632 ;  Blue  Valley  Bank  v.  Clement,  30  id.  66 ;  §§  263, 
895,  C.  C.  Pro. 

The  judgment  is  void.  There  can  never  be  a  judgment  for 
each  in  replevin  where  the  property  is  indivisible.  Phipps  v. 
Taylor,  16  Pac.  Rep.  173 ;  Blue  Valley  Bank  v.  Clement,  supra; 
Pratt  V.  Tucker,  67  111.  346 ;  Poor  v.  Woodburn,  25  Vt.  234 ; 
Powell  V.  Hinsdale,  5  Mass.  324;  Guille  v.  Wong  Fook,  11  Pac- 
Rep.  277 ;  Ela  v.  Bankes,  37  Wis.  89. 

The  verdict  was  general.  §  260,  C.  C.  Pro.;  Brewster  v. 
Bowers,  8  Cal.  501;  Board  v.  Parker,  7  Minn.  267.  Finding  one 
of  the  mortgages  void  was  not  a  special  finding;  it  was  a  con- 
clusion of  law.  Louisville  &  N.  R.  R.  Co.  v.  Worley,  7  N.  E. 
Rep.  215 ;  Pittsburg  v.  Adams,  5  id.  187 ;  Louisville  &  N.  R. 
R  Co.  V.  Batch,  4  id.  288 ;  Hidden  v.  Jordan,  28  Cal.  805, 
id.  244,  588 ;  Keller  v.  Bootman,  49  Ind.  108 ;  Edgell  v.  Hart, 
9  N.  T.  213 ;  Dalton  v.  Rentaria,  15  Pac.  Rep.  37.  It  was  sur- 
plusage and  would  not  affect  plaintiff's  general  verdict.  Proff- 
Jury,  §§  413,  432,  445  ;  Coit  v.  Waples,  1  Minn.  134;  Pierce  v. 
Shaden,  62  Cal.  283  ;  O'Brien  v.  Palmer,  49  111.  74;  Louisvillle 

6  N.  R.  R.  Co.  V.  Flannagan,  14  N.  E.  Rep.  370;  Walson  v. 
R.  R.  Co.,  50  Cal.  524;  Chamberlain  v.  Vance,  51  id.  85;  Mar- 
quad  V.  Wheeler,  52  id.  445. 

If  a  verdict  be  repugnant  the  court  ought  to  set  it  aside,  not 
substitute  its  judgment  for  that  of  the  jury.    Hewson  v.  Saffiij, 

7  Ham.  (Ohio)  232 ;  Barrett  v.  Hall,  1  Mass.  497. 

The  verdict  did  not  support  the  judgment  rendered.    This  is 

VOL.  6,  DAK.— 11 
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neceseary.  Oarlick  v.  Bower,  62  Oal.  65 ;  Cummings  v.  Peters, 
56  id.  697 ;  Thomas  v.  Lawler,  53  id.  407 ;  Kiel  v.  Reay,  60  id. 
62 ;  Ross  v.  Anstell,  2  id.  192;  Child  v.  Child,  18  Wis.  17. 

For  the  defendant  to  have  had  this  judgment,  his  interest  and 
its  value  ought  to  have  been  found  by  the  jury.  Woodruff  v. 
King,  2  N.  W.  Rep.  452 ;  Williams  v.  Brosnahan,  33  id.  739 ; 
Strahan  v.  Smith,  16  Pac.  Rep.  747 ;  Welton  v.  Baltezore,  23  N. 
W.  Rep.  1. 

The  verdict  was  suflSeient  to  warrant  a  judgment  for  the  plain- 
tiff. In  such  a  case  the  court  will  reverse  and  order  the  proper 
judgment,  not  a  new  trial.  Everit  v.  Walworth,  13  Wis.  419 ; 
Rankin  v.  Greer,  16  Pac.  Rep.  680.  See,  also,  Proff.  Jury,  §418; 
Newlin  v.  Reed,  30  la.  496 ;  Moore  v.  Devol,  14  id.  112;  Eisley 
V.  Mulchow,  2  N.  W.  Rep.  372  ;  Fitzer  v.  McCannon,  14  Wis. 
63 ;  Krause  v.  Catting,  28  id.  655 ;  Eldred  v.  Oconto  County,  33 
id.  137;  Clark  v.  Heck,  17  Ind.  281. 

F.  R.  Aikens  {A.  R.  Brown^  counsel),  for  respondent. 

The  only  issues  were  the  validity  of  the  mortgage,  exhibit "  C," 
and  the  value  of  the  property.  These  issues  having  been  found 
for  the  defendant  he  was  entitled  to  judgment. 

It  is  evident  the  jury  agreed  with  the  defendant  on  the  only  real 
question  in  the  case,  and  should  the  court  reverse  the  judgment, 
it  ought  to  grant  a  new  trial.  Great  injustice  would  be- done 
without  it.     Johnson  v.  U.  P.  B.,  etc.,  5  Cent.  Rep.  750. 

By  the  Court  : 

The  judgment  is  reversed  upon  the  ground  that  the  verdict  is 
neither  general  nor  special.  It  should  have  been  rejected  by  the 
court,  and  the  jury  again  sent  out  to  deliberate.  The  objection  of 
respondent  to  its  reception  should  have  been  sustained. 

The  special  finding  in  the  verdict  in  favor  of  the  respondent 
was  not  sufficient  in  law  to  sustain  the  judgment. 

That  an  inspection  of  the  record  shows  a  mis- trial  of  the  canse, 
and  a  new  trial  is  ordered.     AH  of  the  justices  concur. 

Reporter  : —  The  appellant  petitioned  for  a  rehearing  as  to  so 
much  of  the  decision  as  directed  a  new  trial.  The  petition  was 
denied  at  the  October  Term,  1888. 
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Wasdeb  et  al.,  Appellants,  v,  PArrERSON,  Respondent. 
Jud^^ent  —  De&ult  —  Vaoating — Fraotioe  —  Order  —Validity. 

Under  §148,  C.  0.  Pro.,  aathorizing  the  court,  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  to  allow  an  answer  to  be  made  after  the 
time  limited  by  law,  ''or  by  order  enlarge  such  time,''  a  judge,  after  the 
time  to  answer  had  expired,  granted  a  defendant  an  order  for  further  time 
to  answer  upon  an  ex  parte  application.  The  plaintiffs  were  not  served 
with  the  order,  hot  were  informed  of  it.  The  judge  of  the  district  being 
absent  from  the  territory,  the  plaintiifs  (under  a  statute  authorizing  an- 
other judge  to  act  in  such  case)  appUed  to,  and  obtained  a  judgment  by 
default  from  another  judge  during  the  existence,  and  while  they  were 
aware  of  the  extension  order.  The  defendant  thereafter,  and  within  the 
time  granted,  served  his  answer,  and  then  moved  to  vacate  the  default 
judgment.  This  the  court,  by  the  judge  who  gave  the  time,  granted  with- 
out terms  under  the  same  section  which  provides  that  the  court  **  may  also, 
in  its  discretion,  and  upon  such  terms  as  maybe  just,  »  •  *  relieve  a 
party  from  a  judgment,  *  *  •  taken  against  him  through  his  mistake, 
inadvertence,  surprise  or  excusable  neglect."  Held^  the  judgment  was 
properly  vacated,  and  that  while  the  order  granting  further  time  was  irreg- 
ular, the  plaintiffs  were  bound  by  it,  and  not  in  a  position  to  complain  of  a 
want  of  terms. 

(Argued  and  determined  at  the  May  Term,  1888.) 

APPEAL  from  the  district  court,  Lake  county;  Hon.  C.  S. 
Palmeb,  Judge. 

This  is  an  appeal  from  an  order  vacating  a  judgment  by  default. 
The  action  was  commenced  the  28th  day  of  January,  1887  ;  the 
defendant  appeared  and  demanded  a  copy  of  the  complaint  the  2d 
of  February ;  the  copy  was  served  the  11th  of  February;  the  de- 
fendant interposed  a  demurrer  the  12th  of  March ;  in  June  follow- 
ing, by  consent,  an  order  was  made  whereby  the  defendant  with- 
drew his  demurrer,  the  plaintiffs  Iiad  sixty  days  to  amend  their 
complaint,  and  the  defendant  sixty  days  to  answer  after  the  ser- 
vice of  the  amended  complaint.  On  the  12th  of  July,  1887,  the 
plaintiffs  served  the  amended  complaint.  On  the  16th  of  Septem- 
ber thereafter,  the  defendant,  upon  the  affidavit  of  his  attorney, 
applied,  ex  jparte^  to  the  judge  of  the  court  for  further  time  within 
which  to  answer.  The  aflSdavit  disclosed  substantially  tlie  forego- 
ing facts.  It  also  alleged  that  at  the  time  he  was  served  with  the 
amended  complaint  he  indorsed,  by  mistake,  an  erroneous  date 
upon  it,  and  that  by  reason  of  this  and  the  absence  of  the  defend- 
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ant  he  had  not  answered  within  time,  and  asked  until  the  Ist  of 
October  within  which  to  do  so.  The  judge  granted  it.  A  copy 
of  the  order  was  not  served  upon  the  plaintiffs'  attorney,  but  it 
appeared  he  was  informed  of  it  in  the  course  of  two  days.  On  the 
26th  of  September,  1387,  the  plaintifb  (the  judge  who  made  the- 
order  being  out  of  the  territory)  applied  to  the  judge  of  another 
district  for  a  judgment  by  default.  This  judge,  not  aware  of  the 
extension  order,  signed  the  judgment.  On  the  30th  of  Septem- 
ber the  defendant  served  his  answer,  together  with  a  copy  of  the 
order,  giving  him  until  October  Ist,  within  which  to  answer,  and 
then  gave  notice  of  a  motion  upon  these  facts  to  vacate  the  judg- 
ment by  default.  The  plaintiffs  appeared  and  objected  to  the 
judge's  entertaining  jurisdiction  of  such  a  motion  at  chambers, 
claiming  that  it  was  a  power  that  could  be  exercised  only  in  open 
court  in  the  county,  and  that  if  the  judge  should  entertain  it  the 
relief  asked  could  not  be  granted,  as  there  was  no  affidavit  of 
merits.  The  judgment  was  vacated  December  10,  1887.  The 
record  shows  that  the  order  was  made  "  by  the  court,"  at  Sioux 
Falls.  The  notice  was  that  ^'  a  motion  will  be  made  before  the 
Hon.  0.  S.  Palmer  "  to  set  aside  the  judgment. 

The  statutes  with  reference  to  the  points  determined  are  stated 
in  the  head-note. 

F.  L.  Soper^  for  appellant. 

The  order  giving  further  time  was  void.  Under  section  148 
the  court  could  only  extend  the  time  before  it  had  expired.  De- 
fendant's remedy  was  to  be  relieved  from  his  default.  Wait  Oode, 
p.  232,  n.  a,  h  ;  Petrie  v.  Fitzgerald,  2  Abb.  (N.  S.)  364 ;  Piatt 
V.  Townsend,  8  Abb.  9;  McGowan  v.  Levenworth,  2  E.  D. 
Smith,  24. 

In  any  event  it  was  error  to  vacate  the  judgment  without  terms 
to  the  plaintiffs. 

Wm.  McOratli^  for  respondent. 

The  order  extending  the  time  was  proper  under  section  148. 
The  terms  of  the  relief,  even  if  defendant  had  been  in  default, 
were  discretionary  under  this  section.  Freeman  Judg.,  §§  541, 
542 ;  Willett  v.  MiUman,  15  K  W.  Rep.  866 ;  Nugent  v.  Nugent, 
20  id.  584. 
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By  the  Ooubt: 

The  judgment  of  the  coart  below  is  affirmed.  The  coart  holds 
that  the  order  of  the  jndge  enlarging  the  time  to  answer  after  the 
statutory  period  had  elapsed,  while  irregularly  made  and  perhaps 
open  to  a  motion  to  be  set  aside,  was  yet  in  effect  a  granting  of 
time  and  binding  upon  appellants,  and  the  judgment  by  default  ob- 
tained before  another  judge  during  the  .pendency  of  such  order  was 
properly  set  aside.on  motion  by  the  judge  who  granted  the  leave 
to  answer,  and  appellants  ought  not  to  complain  that  it  was  done 
without  terms.    All  concur. 


Terbttobt  of  Dakota,  Defendant  in  Error,  v.  Jones,  Plaintifi  in 

Error. 


Svidenoe  — •  Documents  —  Admissibility. 

On  a  proeecation  for  perjary,  alleged  to  have  been  committed  while  the 
defendant  was  testifying  in  his  own  behalf  on  a  preliminary  examination 
for  selling  intoxicating  liquors  in  violation  of  law,  the  court,  over  an  ob- 
jection of  relevancy  and  incompetency,  permitted  the  pro^cution  to  put  in 
evidence,  and  the  jury  to  take  with  them  on  retiring  for  deliberation  a 
transcript  of  the  committing  magistrate's  docket  showing  the  proceedings 
on  the  examination,  and  his  finding  that  there  was  sufficient  cause  to  be- 
lieve the  defendant  guilty  of  the  offense.    Held,  error. 

(Argued  and  determined  at  the  May  Term,  1888.) 

ERROE  to  the  district  court,  Lincoln  county;   Hon.  0.  S. 
Falheb,  Judge. 

The  transcript  above  referred  to  recited  the  filing  of  an  informa- 
tion  (contents  not  given),  the  issuance  of  a  warrant,  the  arrest  of 
the  defendant,  his  appearance,  the  hearing  and  the  finding  of  the 
justice,  which  was  as  follows :  "  It  appearing  to  me  that  the  offense 
charged  in  the  information  has  been  committed,  and  that  there  is 
sufficient  cause  to  believe  that  A.  B.  Jones  [the  defendant]  is 
guilty  thereof,  I  order  that  he  be  held  to  answer  the  same  and  ad- 
mitted to  bail  in  the  sum  of  two  hundred  dollars." 

There  was  nothing  in  the  transcript  showing  what  the  defend- 
ant swore  to  on  the  examination. 

At  the  time  of  the  trial,  section 383,  C.  Or.  Pro.,  wasfts  follows: 
<^Upon  retiring  for  deliberation,  the  jury  may  take  with  them  all 
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papers  which  have  been  received  as  evidence  in  the  cause,  or  copies 
of  SQch  parts  of  public  records  or  private  documents,  given  in  evi- 
dence, as  ought  not,  in  the  opinion  of  the  court,  to  be  taken  from 
the  person  having  them  in  possession.'' 
The  other  facts  are  stated  in  the  head-note. 

Taylor  cfe  Willcox,  for  plaintiff  in  error. 

The  court  erred  in  admitting  in  evidence  and  allowing  the  jury 
to  take  to  their  room  the  transcript  of  the  docket.  The  defend- 
ant was  prejudiced  thereby  in  the  mind  of  the  jury.  Somerville 
V.  State,  6  Tex.  App.  483  ;  §  383,  C .  Or.  Pro. ;  People  v.  Dowdi- 
gan,  34  N.  W.  Rep.  411 ;  Littlefield  v.  State,  5  S.  W.  Rep.  650 ; 
People  V.  Thornton,  16  Pac.  Rep.  244. 

CAas.  F.  Templetoiiy  AUomey-Oenerdlj  for  defendant  in  error. 

By  the  Court  : 

This  case  is  reversed  upon  the  ground  that  the  court  erred  in 
admitting  in  evidence,  and  permitting  the  jury  to  take  to  their 
room  on  retirimg  to  deliberate  upon  their  verdict  the  transcript  of 
the  justices^  docket  who  held  the  defendant  to  answer  to  the  grand 
jury.     All  concur. 


Spbaqub,  Respondent,  v.   Fbemont,  E.  &  M.  Y.  R.  R.  Co., 

Appellant. 

1.  Constitutional  Law— Legislative  Power— Police  Powers. 

A  statate,  §  16,  chap.  17,  Special  L.  1885,  exempting  ten  counties  of  the 
territory  from  the  operation  of  §  747,  C.  C.  Pro.,  as  amended,  chap.  116, 
L.  1883,  declaring  owners  liable  for  all  damages  done  by  their  stock  while 
trespassing  ''  upon  the  lands  of  another,"  is  valid.  Such  exemption  is 
within  the  police  power  of  the  legislature. 

2.  Same — Trespassing  Stock — Common  Law  Bule— Application. 

In  such  exempted  locality  the  rule  of  the  common  law,  making  stock  on 
the  lands  of  another  trespassers,  does  not  obtain. 

8.  §ame— Railroad  Ck^mpanies—  Killing  Stook  >- Trial— Case 
for  Jury. 

Where  in  such  locality  S.*s  stock  strayed  npon  the  defendant's  railroad 
track,  and  it  appeared  the  engineer  saw  it  a  mile  and  a  half  distant,  but 
did  not  Siscover  its  presence  on  the  track  until  he  was  about  sixty  rods 
from  it;  that  he  then  whistled  for  brakes,  they  were  applied,  also  the  air 
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brakes;  that  It  was  down  grade  aud  there  was  a  train  of  thirteen  loaded 
cara;  that  the  stock,  instead  of  leaving  the  track,  ran  ahead  of  the  train ,  when 
one  was  caught  and  killed;  that  the  others  gathered  aronnd  this  one,  and 
another  train  following  close  behind  ran  into  them  and  injured  twoothere; 
that  the  engineer  of  the  second  train  did  not  see  the  stock  till  within  five 

rods  of  it;  held,  it  was  a  proper  case  to  submit  to  the  jury. 

« 

(Argued  and  determined  at  the  October  Term,  1888.) 

APPEAL  from  the  district  court,  Caster  county;  Hon.  Chas. 
M.  Thomas,  Judge. 

This. was  an  action  for  killing  a  steer  and  injuring  a  heifer  and 
a  calf.  The  accident  occurred  in  Caster  county,  Dakota,  in  Sep- 
tember, 1886.  The  plaintiff,  in  his  complaint,  alleged  that  it  was 
caused  by  the  negligence  of  the  defendant.  This  was  denied  by 
the  company,  and  it  alleged  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  allowing  his  stock  to  trespass  upon  the 
track. 

On  the  trial  the  plaintiff  testified  that  the  accident  occurred 
about  three  or  four  o'clock  in  the  afternoon  ;  that  at  the  time  he 
was  about  fifty  rods  from  the  track,  and  about  a  half  a  mile  from 
the  place  of  the  accident;  that  he  heard  the  engine  ^'toot"  and 
saw  a  lot  of  cattle  run  down  on  each  side  of,  and  on  the  track ;  that 
when  he  first  saw  them  they  were,  perhaps,  sixty  rods  ahead  of 
the  train  ;  that  they  continued  to  run  down  the  track  and  the  en- 
gine to  whistle  till  one  steer  was  caught,  thrown  from  the  track 
and  killed  ;  that  the  otlier  stock  gathered  around  the  dead  animal, 
and  another  train  about  a  half  a  mile  behind  ran  into  them,  strik- 
ing a  heifer  and  a  calf,  breaking  the  hind  legs  of  both ;  that  the 
valley  was  level  and  he  had  a  plain  view  of  the  train  and  the  cat- 
tle ;  that  he  could  discover  no  slackening  of  speed,  there  seemed 
to  be  no  effort  to  slacken,  but  rather  to  scare  the  stock  from  the 
track;  that  they  were  freight  trains  loaded  with  cattle  going 
south ;  that  one  could  see  two  miles  north  along  the  track  from 
the  place  of  the  accident ;  that  it  was  a  slight  down  grade  toward 
the  cattle ;  that  at  night  he  kept  his  stock  in  a  corral ;  mornings 
he  turned  them  out  over  the  hill  away  from  the  track  to  graze, 
and  gave  them  no  more  attention  until  evening,  when  he  sent  a 
boy  to  gather  them  in  ;  that  they  rarely  went  upon  the  railroad 
track,  would  have  to  go  over  a  mile  to  reach  it. 
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The  engineer  of  the  first  train  testified  that  at  the  time  of  the 
accident  he  was  going  down  grade  aroand  a  curve  at  a  rate  of 
about  fifteen  miles  an  hour,  when  he  discovered  the  stock  on  the 
track  about  sixty  rods  ahead ;  that  on  discovering  it  he  whistled 
for  brakes,  they  were  applied  by  the  train-men,  and  he  also  ap- 
plied the  air  brakes ;  that  there  were  about  thirteen  cars  loaded 
with  stock ;  that  the  accident  could  not  have  been  prevented ; 
that  had  he  known  the  cattle  were  on  the  track,  the  distance  he 
could  have  seen  them  he  could  have  prevented  the  injury ;  that 
it  is  diflScult  to  tell  how  near  one  is  to  stock  on  a  curve,  or  to  de- 
termine whether  they  are  on  the  track  or  not ;  that  the  grade  was 
about  two  and  one-half  feet  on  each  side  of  the  track;  that 
he  was  about  a  mile  and  a  half  away  when  he  first  saw  the  stock, 
but  about  sixty  rods  distant  when  he  discovered  it  on  the  track ; 
that  when  he  whistled  for  brakes  the  stock  ran  down  the  track ; 
that  he  did  his  utmost  to  stop  the  train. 

The  engineer  of  the  second  train  testified  to  striking  a  cow  on 
a  sharp  curve ;  that  at  the  time  he  was  running  at  about  the  rate 
of  twenty  miles  an  hour ;  that  he  had  a  train  loaded  with  stock ; 
that  he  did  not  see  the  cow  till  he  got  within  five  rods  of  her ; 
that  by  the  time  ho  called  for  brakes  and  applied  the  air  brakes  he 
struck  her ;  that  the  distance  was  so  short  it  was  impossible  to 
avoid  the  accident ;  that  the  cow  was  trying  to  cross  the  track 
when  he  struck  her ;  that  she  came  up  from  the  left-hand  side, 
his  was  the  right-hand  side ;  that  they  were  running  down  a  grade 
of  about  forty  feet  to  the  mile ;  he  was  following  closely  another 
train  and  kept  a  close  lookout  for  it,  and  tor  stock  which  was 
generally  found  in  that  locality ;  that  the  country  about  there  was 
level  tor  some  distance. 

The  other  train-men  of  the  two  trains  testified,  corroborating  the 
evidence  of  the  engineers  as  to  the  efforts  made  to  stop  the  trains, 
and  there  was  nothing  adduced  in  rebuttal  of  this  testimony. 

There  was  no  request  to  direct  the  verdict. 

The  defendant  asked  the  court  to  instruct  tlie  jury  that  the 
plaintifiE  was  held  to  an  ^^  extra  degree  of  care"  in  keeping  his 
stock  there,  near  the  defendant's  track.  The  court  refused  the 
instruction,  to  which  the  defendant  excepted.  The  case  was  sub- 
mitted to  the  jury,  and  they  returned  a  verdict  for  the  plaintiff. 
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The  defendant  moved  for  a  new  trial  on  the  grounds  of  errors  of 
law,  and  the  insafficiencj  of  the  evidence  to  justify  the  verdict. 
The  motion  was  overruled,  whereupon  judgment  was  entered 
and  the  defendant  appealed. 
The  statutes  involved  are  stated  in  the  head-notes. 

J.  W.  Fowler^  ior  appellant. 

The  plaintiff  should  have  kept  his  stock  off  the  track.  The  de- 
fendant, therefore,  is  only  liable  for  gross  negligence.  Williams 
V.  Northern  P.  E.  R.  Co.,  3  Dak.  168;  Maynard  v.  Railroad,  115 
Mass.  460 ;  Locke  v.  Pacific  R.  R.  Co.,  15  Minn.  355 ;  Darling 
V.  Railroad,  121  Mass.  121. 

The  defendant  rebutted  the  presumption  arising  from  the  kill- 
ing, under  section  679,  C.  C.  Pro.,  and  showed  there  was  no  neg- 
ligence on  its  part.  Spaulding  v.  Railroad,  33  Wis.  582;  £er- 
whacker  v.  C,  C.  &  C.  R.  R.  Co.,  3  Ohio  St  196;  C,  H,  D.  R. 
R.  Co.  V.  Waterson,  4  id.  433 ;  C.  O.  R.  R.  Co.  v.  Lawrence,  13 
id.  70 ;  Columbus,  C.  &  1.  C.  R.  R.  Co.  v.  Froesch,  57  ID.  155; 
Chicago  &  A.  R.  R.  Co.  v.  Purvines,  58  id.  38;  Metropolitan  R. 
R.  Co.  V.  Moore,  121  TJ.  S.  558,  7  Sup.  Ct.  Rep.  1334;  Fisher 
V.  Farmer,  21  Wis.  74. 

That  the  plaintiff  was  negligent  in  allowing  the  stock  to  be 
upon  the  track,  see  Whart.,  §§  883,  901 ;  Bellfountain  R.  R.  Co. 
V.  Bailey,  11  Ohio  St.  333;  Corwin  v.  Railroad,  13  N.  Y.  42; 
Shepherd  v.  Buff.  R.  R.  Co.,  35  id.  641 ;  Indiana  R.  R.  Co.  v. 
Shimer,  17  Lad.  295 ;  Jefferson,  M.  &  I.  R.  R.  Co.  v.  Dawes,  43 
id.  402;  Walker  v.  Herron,  22  Tex.  55 ;  Joliet  R.  R.  Co.  v.  Jones, 
20  lU.  221 ;  N.  W.  &  E.  R.  v.  Skinner,  19  Pa.  St.  301. 

O.  Z.  Woody  for  respondent. 

It  is  contended  (1),  plaintiff  was  guilty  of  contributory  negli- 
gence, and  (2),  defendant  is  liable  only  for  gross  negligence.  As 
to  the  first,  it  is  sufficient  to  say  that,  in  the  county  where  this  oc- 
curred, cattle  were  free  commoners  upon  all  uninclosed  lands. 
Chape.  58,  59,  60  (§  4),  61,  78,  L.  1881 ;  chap.  2,  Special  L. 
1883 ;  chap.  17,  Special  L.  1885 ;  Kerwhacker  v.  Cleveland,  etc., 
R.  R.  Co.,  62  Am.  Dec.  246 ;  S.  C,  3  Ohio  St.  172;  Missouri  P. 
R  R.  Co.  V.  Wilson,  28  Kan.  455. 

VOL.  6,  DAK.— 12 
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As  to  the  seoond  proposition  respondent  contends,  that  if  the 
employees  of  the  defendant  could,  by  the  use  of  ordinary  dili- 
gence, have  seen  the  cattle  and  could,  without  danger,  have 
avoided  the  injury,  it  was  their  duty  to  do  so.  The  idea  is  not 
tolerable  that  an  injury  can  be  inflicted  which  ordinary  care  would 
have  prevented.  Missouri  P.  R.  R.  Co.  v.  Wilson,  supra;  A., 
T.  &  S.  F.  K  R  Go.  V.  Davis,  3  Pac.  Rep.  301 ;  R.,  R.  J.  &  St. 
L.  R.  R.  Co.  v.  Rafferty,  Y3  111.  58 ;  Illinois  C.  R.  R.  Co.  v. 
Baker,  47  id.  295;  Missouri  P.  R  R  Co.  v.  Reynolds,  1  Pac. 
Rep.  150;  8.  &  Z.  R.  R.  Co.  v.  Smith,  22  Ohio  St.  227;  Deer- 
ing,  Neg.,  §  11. 

By  the  Court  : 

This  case  is  affirmed,  the  court  being  of  the  opinion : 

1.  That  the  law  relating  to  the  running  at  large  of  cattle  in 
Custer  county  and  other  Black  Hills  counties  is  not  invalid  by 
reason  of  applying  specially  to  these  counties,  as  such  law  comes 
within  the  police  power  of  the  legislature,  being  such  a  subject- 
matter  as  was  proper  for  the  legislature  to  act  upon  as  they 
deemed  best  for  the  interest  of  such  localities. 

2.  That  the  common  law  that  requires  the  owner  of  domestic 
animals  to  keep  them  upon  his  own  premises  and  makes  them 
trespassers  if  he  suffer  them  to  run  at  large,  is  not  in  accordauce 
with  the  common  usage  and  necessities  of  the  new  and  growing 
section  of  the  Black  Hills  country  and,  therefore,  it  does  not  ap- 
ply. 

3.  The  plaintiff  may  have  been  somewhat  negligent  in  allow- 
ing his  animals  to  go  at  large  and  stray  upon  defendant's  track, 
and  such  negligence  may  have  been  only  the  remote  cause  of  the 
injury  to  the  plaintiff's  cattle,  and  the  negligence  of  the  defend- 
ant's employees  in  running  the  train  may  have  been  the  immedi- 
cUe  cause  of  the  plaintiff's  loss.  There  being  sufficient  evidence 
in  the  case  upon  the  question  of  negligence,  the  lower  court  did 
right  in  submitting  the  case  to  the  jury. 

All  concur. 
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Rathbone  et  al.,  Appellants,  v,  Coe,  Eespondent 

1.  Idinitstion  of  Actions — Construotion  •— Conflict  of  Laws. 

Where  the  statute  of  a  state,  where  a  contract  was  made,  provided  that 
an  action  on  such  contract  **  must  be  commenced  within  "  six  years  *'  after 
the  cause  of  action  has  accrued,"  and  an  action  on  it  there  had  become 
barred,  Ttdd,  the  bar  was  available  here. 

2.  Same  — Pleading --Sufficiency. 

In  such  a  case  where  the  defendant  sought  to  avail  himself  of  the  for- 
ei|i^  statute,  and  in  effect  pleaded  he  had  been  in  the  foreign  jurisdiction 
the  prescribed  i>eriod,  so  that  he  could  have  been  served  with  process, 
held,  the  answer  was  sufficient  although  no  facts  were  stated  showing 
the  statute  to  be  one  that  affected  the  debt,  rather  than  the  remedy 

(Argued  and  determined  at  the  October  Term,  1888.) 

APPEAL  from   the  district  court,  Lawrence  county;  Hon. 
Chas.  M.  Thomas,  Judge. 

This  was  an  action  upon  two  promissory  notes,  declared  upon 
separately.  They  were  both  executed  at  Milwaukee,  Wisconsin, 
and  payable  on  demand.  One  was  made  September  27,  1876, 
the  other  November  1,  1876.  There  was  an  allegation  in  each 
count  of  the  complaint  that  the  defendant  had  resided  at  Mil- 
waukee continuously  from  the  giving  of  the  note  till  some  time 
in  the  year  1885.  The  action  was  commenced  September  14, 
1886. 

In  answer  to  each  cause  of  action,  the  defendant  alleged  the 
execution  and  delivery  of  the  note  at  Milwaukee,  Wisconsin,  its 
being  payable  on  demand,  his  residence  there,  and  that  he  could 
have  been  served  with  process  in  that  state  at  any  time  from  the 
giving  of  the  note  until  August,  1884.  No  question  as  to  the 
sufficiency  of  the  allegations  in  these  respects  was  made. 

It  was  contended  by  appellants  that  the  statute  of  limitations 
of  Wisconsin  did  not  extinguish  the  debt,  merely  affected  the 
remedy,  but  that,  if  it  did  extinguish  the  debt,  it  was  not  so 
pleaded.  The  allegations  of  the  answer  with  reference  to  the 
statute  of  that  state  were,  that  the  plaintiffs  allowed  said  note  to 
run  until  a  time  iu  which  an  action  thereon  could  be  maintained 
in  said  state  had  expired  ;  that  plaintiff's  cause  of  action  was  long 
before  defendant  removed  from  said  state  lost  and  barred  by  the 
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Btatnte  of  limitations  of  said  state,  and  does  not  now  exist,  as  bj 
the  statate  of  said  state  it  is  provided  that  actions  on  obligations 
of  the  kind  sued  on  in  this  action  can  onlj  be  commenced  and 
maintained  within  six  years  after  the  caase  of  action  has  accrned, 
which  statate  defendant  alleges  on  information  and  belief  was,  at 
the  time  of  the  execution  and  delivery  of  said  note,  and  ever  since 
has  been,  and  now  is,  in  full  force  and  effect. 

The  defendant  demurred  to  tlie  answer  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  defense  to  either  of  the 
notes.  The  demurrer  was  overruled;  the  plaintiffs  electing  to 
stand  upon  it,  the  action  was  dismissed  and  the  plaintiffs  appealed. 

The  Wisconsin  statute  is  as  follows :  "  The  following  actions 
must  be  commenced  within^  the  periods  hereinafter  prescribed 
after  the  cause  of  action  has  accrued."  E.  S.,  §  4219.  This 
section  applies  to  the  instruments  in  suit,  the  period  prescribed 
being  six  years. 

Martin  <&  Masan^  for  appellant. 

The  general  rule  is  that  where  the  statiite  of  limitations  is  pleaded 
the  lex  fori  governs.  "Wood,  Limitations,  §  8,  n.  4;  3  Pars. 
Cont.  590 ;  Townsend  v.  Jemison,  9  How.  407 ;  United  States 
V.  Donnelly,  8  Pet.  361 ;  Nash  v.  Tapper,  1  Cai.  403;  Lincoln 
V.  Battelle,  6  Wend.  476 ;  Andrews  v.  Heriot,  4  Cow.  608,  n.; 
Carpenter  v.  Wells,  21  Barb.  694;  McCord  v.  Woodhall,  27 
How.  Pr.  54;  Power  v.  Hathaway,  43  Barb.  214;  LeRoy  v. 
Crowninshield,  2  Masou,  151 ;  Medbury  v.  Hopkins,  3  Conn. 
472 ;  Pearsall  v.  D  wight,  2  Mass.  87;  Bryne  v.  Crowninshield, 
17  id.  55 ;  Hale  v.  Lawrence,  21  "N".  J.  L.  714  ;  Decouche  v. 
Savetier,  8  Johns.  Ch.  190 ;  Wilcox  v.  Williams,  5  Nev.  206 ; 
State  V.  Swopo,  7  Ind.  91 ;  Haggertt  v.  Emerson,  8  Kan.  264; 
Bruce  v.  Luck,  4  Q.  Gr.  (la.)  143 ;  Swickard  v.  Bailey,  3  Kan. 
505  ;  2  Jones,  Mortg.,  §  1203. 

This  rule  applies  even  though  the  action  was  barred  in  the 
state  where  it  arose  before  the  debtor  removed  therefrom.  Wood, 
18,  n.  21;  Buggies  v.  Keeler,  3  Johns.  263;  Bulger  v. 
Eoche,  11  Pick.  86;  Sloan  v.  Waugh,  18  la.  324;  LeRoy  v. 
Crowmnshield,  2  Mason,  151 ;  Hale  v.  Lawrence,  21  N.  J.  L. 
742 ;  Williams  v.  Jones,  13  East,  439 ;  Decouche  v.  Savetier,  3 
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Johns.  Cb.  318 ;  Loveland  v.  Davidson,  3  Pa.  L.  J.  377 ;  Star 
W.  Co.  V.  Mathison,  3  Dak.  237. 

There  are  but  two  exceptions  to  the  rale :  (1)  When  the  stat- 
ute where  the  contract  was  made  extinguishes  the  debt  Wood, 
S2 ;  and  (2)  Where  the  lex  fori  provides  that  an  action  shall  not 
be  maintained  where  it  is  barred  in  the  state  where  it  arose. 
The  Wisconsin  statute  does  not  extinguish  the  debt.  B.  S., 
§§  4219,  4243,  4247. 

If  it  did  extinguish  the  debt,  the  pleading  demurred  to  does 
not  show  it  to  be  the  case.  Bliss  PI.,  §  183.  There  is  no  statute 
here  covering  the  second  exception,  hence  the  lex/ari  governs. 

G.  O.  Bennett,  for  respondent. 

The  general  rale  is  correctly  stated  by  appellants,  but  where 
the  statute  of  the  state  where  the  contract  was  made  extinguishes 
the  debt  itself,  instead  of  merely  affecting  the  remedy,  and  the 
parties  have  resided  there  during  the  period  of  limitation,  it  is  a 
good  defense  in  a  foreign  jurisdiction.  Oaus  v.  Frank,  36  Barb. 
823 ;  Shelby  v.  Guy,  11  Wheat.  361 ;  Townsend  v.  Jemison,  9 
How.  419 ;  McMerty  v.  Morrison,  62  Mo.  143 ;  Story,  Confl. 
Laws,  §§  682b,  682c ;  Angell,  63,  n.  1;  Wood,  19. 

The  Wisconsin  statute  extinguished  the  debt.  Sprecher  v. 
Mackly,  11  Wis.  432 ;  Hill  v.  Krickle,  id.  442 ;  Knox  v.  Cleve- 
land, 13  id.  247 ;  Brown  v.  Parker,  28  id.  21 ;  Angell,  63,  n. 
1 ;  Shelby  v.  Guy,  11  Wheat.  361 ;  Wires  v.  Farr,  25  Vt.  41 ; 
Davis  v.  Minor,  1  How.  (Miss.)  — ;  Stipp  v.  Brown,  2  Carter 
(Ind.),  647.  The  constraction  given  this  statute  in  Wisconsin  is 
to  control  here.  Elmeudorf  v.  Ferry  Co.,  10  Wheat.  160; 
Smith  V.  Coudry,  1  How.  28 ;  McMerty  v.  Morrison,  62  Mo.  140. 

The  answer  sufficiently  alleged  the  facts  showing  that  the  Wis- 
consin statute  was  a  bar  to  this  action. 

By  the  Coubt  : 

This  case  is  affirmed,  the  court  being  of  opinion  (1)  that  the 
debt  of  the  plaintiffs  is  barred  by  the  statute  of  Wisconsin  ;  (2) 
that  the  answer  of  the  defendant  is  sufficient  to  aUow  the  de- 
fendant to  prove  the  defense.    All  the  justices  concur. 
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Adamb,  Appellant,  v.  Smith  bt  al.,  Respondents. 

1.  Constitutional  Law  —  Legislative  Power  —  Special   Legisla- 
tion. 

Under  the  act  of  congress,  approved  July  30.  1886,  prohibiting  special 
legislation  by  the  territories,  chap.  173,  L.  Dak.  1887,  '*  providing  for  re-lo- 
cating county  seats,"  which  by  its  terms  coald  apply  to  only  one  county, 
is  void. 

2.  Parties  —  Literest,  Snffloienoy  of—  Elections  —  Contests. 

Under  §  6,  chap.  54,  L.  1885,  providing  that  an  elector  of  a  county  may 
contest  the  validity  of  an  election  to  locate  a  county  seat,  Tield,  such  an 
elector  could  maintain  an  action,  the  purpose  of  which  was  to  set  aside 
the  removal  of  a  county  seat,  where  the  election  therefor  had  been  had 
under  an  invalid  law. 

8.  Appeal — Appealable  Judgment. 

A  judgment  pro  forma,  that  the  complaint  be  dismissed  and  that  the 
defendants  have  and  recover  their  costs  and  disbursements,  the  costs  and 
disbursements  not  having  been  entered,  is  final  within  the  meaning  of 
§  10,  chap.  54,  L.  1885,  giving  a  right  of  appeal  from  "any  final  judgment*' 
in  contested  election  cases. 

4.  Same  —  Be versal  —  Directing  Final  Judgment . 

Under  §  25,  chap.  20,  L.  1887,  providing  that  "  upon  an  appeal  from  a 
judgment  »  ♦  ♦  the  supreme  court  may  reverse,  affirm  or  modify 
the  judgment,"  held,  the  court,  where  it  had  reversed  a  judgment  sus- 
taining a  demurrer  to  a  complaint  in  a  contested  election  case,  the  election 
being  had  under  an  invalid  law,  could  direct  the  final  judgment  to  be  en- 
tered in  the  case. 

(Argued  and  determined  at  the  October  Term,  1888.    Judgment  directed  at 
May  Term,  1889.) 

APPEAL  from  the  district  court,  Brown  coanty;  Hon.  James 
Spencee,  Judge. 

This  was  an  election  contest  brought  by  the  appellant  Adams^ 
on  leave  of  court,  under  §  6,  chap.  54,  L.  1885,  against  the  respond- 
ents, F.  B.  Smith,  W.  I.  Steere,  E.  J.  Mather,  Horace  Barnard 
and  C.  W.  Swift,  as  county  commissioners  of  Brown  county,  to 
contest  the  validity  of  an  election,  held  July  12, 1887,  to  re-locate 
the  county  seat  of  that  county.  The  defendants  demurred  to  the 
complaint,  and  the  demurrer  was  sustained  ^r^ybrmay  the  plain- 
tiff elected  to  stand  on  his  complaint,  whereupon  hpro  /brma 
judgment  dismissing  the  action  was  entered  and  the  plaintiff  ap* 
pealed. 

The  complaint,  or  notice  of  contest,  was  as  follows : 
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The  plaintiff,  John  £.  Adams,  alleges,  specifies  and  sets  forth 
the  following  facts  and  grounds  upon  which  the  said  election 
will  be  contested  :  1.  That  he  is  a  qualified  elector  of  said  county. 
2.  That  the  said  defendants  are  the  duly  qualified  and  acting 
commissioners  of  said  Brown  county.  3.  That  said  county  is,  and 
for  many  years  last  past  has  been,  a  duly  organized  county.  That 
under  and  by  virtue  of  section  4,  chapter  21,  Pol.  C,  the  county 
seat  of  said  county  was  located  at  Columbia  in  said  county,  and  ever 
since  said  location  it  has  remained  there  under  the  provisions  of 
section  6  of  said  chapter,  by  reason  of  the  fact  that  no  place  re- 
ceived a  majority  of  all  the  votes  cast  at  the  election  held  under 
the  provisions  of  said  section.  4.  That  said  county  has  a  popu- 
lation of  more  than  twelve  thousand  people,  as  shown  by  the  cen- 
sus of  1885,  and  has  an  area  of  not  less  than  forty-eight  congres- 
sional townships.  5.  That  the  counties  of  Brown  and  Cass  are 
the  only  counties  that  have,  respectively,  more  than  twelve  thou- 
sand inhabitants  according  to  said  census,  and  not  less  than  forty- 
eight  congressional  townships  each.  6.  That  the  county  seat  of 
said  Cass  county  was  located  at  Fargo,  in  said  county,  by  an  act 
passed  January  4,  1873.  7.  That  on  the  11th  of  March,  1887, 
the  legislature  of  said  territory  passed  an  act  entitled  "  An  act 
to  provide  for  the  re-location  of  county  seats  in  counties  where 
county  seats  have  been  located  by  a  vote  less  than  a  majority  of 
all  the  electors  voting  thereon,"  which  last  said  act  was  approved 
March  11,  1887.  That  under  and  pursuant  to  the  provisions  of 
said  act,  a  petition  was,  in  the  month  of  May,  1887,  signed  by 
more  than  one-third  of  the  legal  voters  of  said  Brown  county,  as 
shown  by  the  vote  cast  at  the  last  general  election,  praying  that  the 
judge  of  the  district  court  of  the  district  in  which  said  county  is 
situated,  issue  an  order  directing  an  election  to  be  held  in  said 
county  for  the  purpose  of  voting  upon  the  question  of  re-locating 
the  county  seat  of  said  county,  which  said  petition  was  presented 
to  the  judge  of  said  court.  And  that,  thereafter,  the  judge  of 
said  district,  assuming  to  act' under  the  provisions  of  said  act,  did 
make  and  sign  an  order  directing  an  election  to  be  held  in  said 
county  on  the  12th  day  of  July,  1887,  as  prayed  for  in  said  peti- 
tion, and  that,  thereafter,  the  register  of  deeds  of  said  county 
caused  a  duly  certified  copy  of  said  order  to  be  published  in  one 
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of  the  papers  designated  by  the  board  of  county  commissioners  of 
said  coanty  as  the  official  paper  of  said  county,  for  at  least  six  con« 
secutive  weeks  immediately  preceding  said  12th  day  of  July,  1887, 
and  that  on  the  said  12th  day  of  July,  1887,  pursuant  to  said  last- 
mentioned  act,  and  of  the  proceedings  hereinbefore  specified,  the 
electors  of  said  county  met  at  different  places  in  said  county  and 
voted  upon  the  question  of  re-locating  the  county  seat  of  said 
county ;  and  that  at  said  election  a  majority  of  the  votes  cast 
were  in  favor  of  re-locating  said  county  seat  at  the  city  of  Aber- 
deen in  said  county.  That,  thereafter,  on  the  15th  day  of  July, 
1887,  the  above-named  county  commissioners  of  said  county  met 
and  opened  the  returns,  and  declared  that  a  majority  of  the  votes 
cast  at  said  election  on  the  said  12th  day  of  July,  1887,  in  said 
eounty,  were  in  favor  of  re-locating  said  county  seat  at  the  city  of 
Aberdeen,  and  thereupon  said  commissioners  declared  said  dty 
to  be  the  county  seat  of  said  county.  8.  That,  thereafter,  on  the 
26th  day  of  July,  1887,  the  county  officers  of  said  county  re- 
moved their  offices  and  the  records,  books,  papers  and  property 
belonging  to  their  respective  offices*  and  to  said  county  from  said 
Columbia  to  said  Aberdeen.  9.  That  the  said  county  is,  and  at 
the  time  of  the  passage  of  said  act  was,  the  only  county  in  said 
territory  which  had  a  population  of  twelve  thousand  people  as 
shown  by  the  census  of  1885,  and  an  area  of  at  least  forty -eight 
congressional  townships,  and  in  which  the  county  seat  had  been 
temporarily  located  under  the  provisions  of  said  section  4,  chapter 
21,  Pol.  C,  and  remained  the  county  seat  under  the  provisions  of 
section  6  of  said  chapter^  by  reason  of  the  fact  that  no  place  re- 
ceived a  majority  of  all  the  votes  cast  at  the  election  held  under 
the  provisions  of  said  section  6,  and  was  and  is  the  only  county 
in  said  territory  to  which  said  act  was,  or  is  applicable,  as  the 
legislature  well  knew  when  it  passed  said  act,  and  that  the  object 
and  purpose  of  passing  said  act  was  to  evade  and  nullify  the  act 
of  congress,  approved  July  30,  18^6,  entitled  "  An  act  to  pro- 
hibit the  passage  of  local  or  special  laws  in  the  territories  of  the 
United  States,  and  to  limit  territorial  indebtedness,  and  for 
other  purposes."  10.  That  he  is  informed  and  believes,  and 
so  charges  the  fact  to  be,  that  by  reason  of  the  facts  above  set 
forth,  the  said  act  of  the  territorial  legislature,  and   all  acts 
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and  proceedings  had  in  and  about  said  election,  are  absolntelj 
void. 

Wherefore,  plaintiff  demands  judgment  that  said  act  entitled 
^^  An  act  to  provide  for  the  re-location  of  county  seats  in  counties 
where  connty  seats  have  been  located  by  a  vote  less  than  a  ma- 
jority of  all  the  electors  voting  thereon,"  approved  March  11, 
1887,  be  declared  unconstitutional  and  void,  and  that  all  acts  and 
proceedings  had  thereunder  be  adjudged  absolutely  null  and  void, 
and  for  the  return  of  said  county  offices  and  the  records,  books, 
papers  and  property  belonging  to  the  said  county  offices  respect- 
ively and  to  said  county  to  said  Columbia  from  said  Aberdeen,  and 
for  such  other  and  further  relief  as  may  be  just. 

The  defendants  demurred  to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
court  thereupon  entered  the  following  order  and  judgment :  — 

^^  Without  expressing  any  opinion  upon  the  merits  of  this  case, 
as  the  question  is  to  be  presented  to  the  supreme  court  in  any 
event,  I  will,  pro  formay  sustain  the  demurrer  and  order  judg- 
ment, pro  /ormay  for  the  defendants.  Upon  appeal  from  such 
judgment  the  matter  may  be  disposed  of  by  the  supreme  court 
without  a  new  trial  in  the  court  below  and  judgment  absolute 
ordered  as  may  be  determined." 

Judgment  on  demurrer :  ^^  It  is  ordered  and  adjudged  that  the 
said  demurrer  be  sustainedy^^yb/'ma,  and  the  plaintiff  electing  to 
stand  by  his  said  notice  of  contest,  or  complaint,  without  amend- 
ment thereof,  it  iSjprofbrmay  ordered  and  adjudged  that  the  notice 
of  contest,  or  complaint,  herein  be  dismissed,  and  that  the  defend- 
ants have  and  recover  judgment  against  the  plaintiff  for  their  costs 
and  disbursements  in  and  about  this  action  expended. .  To  all  of 
which  judgment  the  plaintiff  except  and  exception  allowed.  By 
the  court.  James  Spencer,  Judge.    * 

"Dated  this  18th  day  of  July,  1888." 

The  statute,  the  validity  of  which  is  in  controversy,  was  as  fol- 
lows :  An  act  "  providing  for  re-locating  county  seats  in  certain 
cases." 

"  SsonoN  1.  That  in  all  counties  in  this  territory,  having  a  pop« 
ulation  not  less  than  twelve  thousand,  as  shown  by  the  census  of 
1885,  and  having  an  area  of  not  less  than  forty-eight  congressional 
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townships,  and  in  which  the  present  conntj  seat  thereof  has  been 
heretofore  located  under  the  provisions  of  section  6  of  chapter  21 
of  the  Political  Code,  bv  a  vote  less  than  a  majority  of  all  the 
votes  cast  at  the  election  held  under  the  provisions  of  said  section 
6  of  chapter  21  of  the  Political  Code,  there  shall  be  held  a  special 

• 

election  of  the  dulj  qualified  voters  of  such  counties  on  the  12th 
day  of  July,  A.  D.  1 887,  at  which  election  the  question  of  the  re- 
location of  the  county  seat  of  such  coanties  shall  be  voted  upon ; 
Provided^  that  such  election  shall  not  be  held  in  any  county  un- 
less there  shall  be  presented  to  the  judge  of  the  district  court  of 
the  district  in  which  such  county  is  situated,  or  in  his  absence  from 
such  district,  or  in  his  inability  to  act,  to  the  chief  justice  of  said 
territory,  a  petition  signed  by  at  least  one-third  in  number  of  the 
electors  of  said  county  as  shown  by  the  vote  cast  at  the  last  gen- 
eral election,  praying  said  judge  to  issue  an  order  directing  the 
holding  of  said  election  as  provided  in  this  act.  If  said  judge 
shall  find  that  said  petition  is  signed  by  one-third  of  the  electors 
of  said  county  as  above  provided,  he  shall  issue  an  order  directing 
said  election  to  be  held  in  accordance  with  the  provisions  of  this 
act." 

In  the  other  sections  of  the  act  provisions  are  made  for  giving 
notice  of  the  election,  and  canvassing  the  votes  and  removing  the 
records  of  the  county  to  the  place  designated,  all,  not  material  to 
the  questions  here  presented. 

The  appellant^s complaint,  or  notice  of  contest,  was  drawn  under 
section  6,  chapter  54,  L.  1885,  which  requires  the  contestant  to 
specify  the  grounds  of  contest.  The  section  also  allows  the  pro- 
ceeding to  be  maintained  against  the  county  commissioners. 

The  other  statutes  involved  are  sufficiently  stated  in  the  head- 
notes. 

James  Wella  {C.  S.  Palmer^  of  counsel),  for  appellant 

The  election  is  contested  on  the  sole  ground  that  the  act  ^^  pro- 
viding for  the  re-location  of  county  seats,"  chapter  173,  L.  1887, 
is  in  confiict  with  the  act  of  congress  of  July  30, 1886,  and,  there- 
fore, void. 

That  the  object  was  sought  to  be  eflEected  indirectly,  through  a 
vote  of  the  people,  will  not  affect  the  result.    It  was  special  1^ 
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islation  within  the  meaning  of  the  congressional  prohibition. 
People  V.  Hills,  35  N.  T.  451 ;  People  v.  Supervisors,  43  id.  16 ; 
Smith,  CioDst.  &  Stat.  Const.,  §  97. 

The  act  appears  to  be  general,  but  from  its  proYisions  it  could 
be  made  to  apply  only  to  Brown  county.  This  is  fatal.  Devine 
V.  Commissioners,  84  111.  590;  Anderson  v.  City  of  Trenton,  42 
K  J.  L.  486;  Commonwealth  v.  Patton,  88  Pa.  St.  258. 

The  l^slature  may  classify  connties,  but  the  classification  must 
be  reasonable,  and  based  upon  actual  differences.  44  K.  J.  L. 
865;  Attorney-General  v.  Boyd,  5  Pac.  Eep.  735;  State  v.  Pugh, 
1  N.  E.  Kep.  439;  State  v.  Anderson,  6  N.  E.  Eep.  571;  In  re 
Oiurch,  92  N.  T.  1;  State  v.  Board,  6  At.  Kep.  823;  Nichols  v. 
Walter,  33  N.  W.  Kep.  800;  McOarty  v.  Commonwealth,  5  At. 
Kep.  215;  City  v.  Lackawana  I.  &  C.  Co.,  4  Cent.  Kep.  311; 
Marmet  v.  State,  12  N.  E.  Rep.  463;  State  v.  Donovan,  15  Pac 
Kep.  783;  State  v.  County,  11  At.  Kep.  135;  State  v.  Wood,  7 
id.  286;  State  v.  Herman,  75  Mo.  340;  Kobinson  v.  Perry,  17 
Kan.  248;  Klokke  v.  Dodge,  14  Chicago  L.  N.  147;  McConihe 
V.  State,  17  Fla.  238;  Field  v.  Commissioners,  36  Ohio  St.  480; 
McGill  V.  State,  34  id.  228;  State  v.  Mitchell,  31  id.  592;  Earl 
V.  Board,  55  Cal.  487;  City  v.  Gillett,  82  Kan.  431;  Contieri 
V.  New  Brunswick,  44  N.  J.  L.  58. 

SkiUman  &  MoUy  M.  J .  Gordon^  Jenkins  <&  Camphelly  and 
J.  3.  Perry  {Q,  C.  Moody ^  of  counsel),  for  respondents. 

Appellant  is  not  the  proper  party  to  maintain  this  action .  The 
statute  contemplates  a  contested  election  —  an  election  where  the 
question  is  which  place  had  the  highest,  or  the  requisite  number 
of  votes?  Laws  1885,  chap.  54.  There  is  no  such  question  here. 
An  elector,  resident,  or  tax  payer  without  special  interest  cannot 
maintain  an  action  of  this  character  where  the  public  only  are 
interested . 

This  appeal  is  premature.  There  is  no  "  final "  and  appealable 
judgment.  Chap.  54,  §  10,  L.  1885;  Champion  v.  Plymouth, 
42  Barb.  441 ;  Sherman  v.  Postley,  45  id.  348;  Beinhour  v. 
Gleason,  44  Hun,  556;  Smith  v.  Hart,  44  Wis.  230.  In  fact 
there  has  been  no  decision,  only  a  formal  order,  and  a  transmis- 
sion of  the  case  here  for  determination .     Before  an  appeal  will 
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lie  there  must  be  a  final  judgment  not  only  in  form,  but  in  sub- 
stance.    U.  S.  R.  S.,§1869;  CO.  Pro.,§&2. 

On  its  face  the  statute  is  general  and  seems  to  be  a  classification 
of  counties  wherein  county  seats  may  be  changed .  The  act  of 
congress  prohibits  special  laws  making  these  changes,  but  not  such 
as  provide  methods  for  that  purpose.  The  evil  sought  to  be 
remedied  was  the  arbitrary  location  of  county  seats  by  the  legis- 
lature without  consulting  the  people  interested.  If  the  act  is 
construed  to  prohibit  methods,  then  the  legislature  is  without 
power  on  this  subject,  for  every  such  law  must  operate  locally. 
If  the  power  to  classify  is  conceded,  its  extent  is  solely  for  the 
legislature.  A  law  including  but  one  county  in  a  class  would  be 
as  valid  as  if  it  included  all  but  one.  It  is  unreasonable  to  sup- 
pose congress  intended  to  prohibit  any  legislation  on  this  subject 
which  would  necessarily  be  the  case  if  the  legislature  could  pass 
no  law  which  would  operate  locally .  This  general  statute  does 
not  violate  the  letter  or  spirit  of  the  act.  State  v.  Spaude,  34  N. 
W.  Eep.  164;  State  v.  Pond,  6  S.  W.  Rep.  469;  Rogers  v. 
People,  12  Pac.  Rep.  843 ;  State  v.  Graham,  16  Neb.  614 ;  State 
V.  Podget,  19  Fla.  518. 

By  the  Ooubt  : 

The  pro  forma  judgment  upon  respondents'  demurrer  is  re- 
rersed  upon  the  ground : 

First,  that  appellant's  action  was  properly  brought,  and  the  act 
of  the  legislature  of  the  territory  of  Dakota,  passed  March  11, 
1887,  under  which  the  election  was  held  by  "v^hich  the  county 
seat  of  Brown  county,  D.  T.,  was  removed  from  Columbia  to 
Aberdeen,  is  in  confiict  with  the  act  of  congress  approved  July 
30,  1886,  prohibiting  special  legislation  in  the  territories  of  the 
United  States. 

Second,  that  the  appellant  has  such  an  interest  in  the  subject- 
matter  as  enables  him  to  maintain  this  action . 

Third,  that  the  judgment  rendered  is  such  a  final  judgment  as 
entitles  him  to  an  appeal.     All  concur. 

Repobteb: — The  case  was  then  remanded  ^'  to  the  district  court 
for  further  proceedings  according  to  law  and  the  judgment  of 
this  oourt,"  when  an  appeal  was  taken  to  the  Supreme  Court  of 
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the  United  Btatee  and  there  dismissed  for  want  of  jarisdiction. 
Smith  V.  Adams,  130  U.  S.  167,  9  Sup.  Ot.  Rep.  666.  After 
the  case  was  remanded  to  this  court,  the  appellant,  on  notice, 
moved  the  court,  at  the  May  Term,  1889,  to  direct  the  district 
court  of  Brown  county  to  enter  a  final  judgment  disposing  of  the 
case  without  permitting  the  defendants  to  answer.  The  statute 
with  reference  to  the  power  of  the  court  on  appeal  is  stated  in 
tJie  fourth  head-note. 

(7.  S.  Palmer  J  for  the  motion. 

OamUe  JSros.  and  J.  S.  Teller^  contra. 

In  the  state  from  which  this  statute,  §  25,  chap.  20,  L.  1887, 
was  taken,  a  final  judgment  will  be  rendered  by  the  supreme 
court  only  where  issue  has  been  joined,  trial  had,  and  all  the 
facts  are  before  the  court.  It  is  only  where  there  is  nothing  fur- 
ther  to  be  acted  upon  by  the  court  below.  Person  v.  Merrick, 
5  Wis.  231;  Boyd  v.  Sumner,  10  id.  41.  This  construction 
ought  to  be  followed  here.  Under  similar  statutes,  see  Everest 
V.  Ferris,  17  Minn.  466;  Phelan  v.  Supervisors,  9  Cal.  16; 
Bagley  v.  Eton,  10  id.  149;  Pierson  v.  David,  1  la.  23. 

The  judgment  of  the  October  Term  cannot  be  modified  further 
than  the  insertion  di  the  costs  on  appeal  to  the  supreme  court  of 
the  United  States. 

Under  section  141,  C.  0.  Pro.,  the  district  court,  in  its  discretion^ 
would  have  a  right  to  permit  the  defendants  to  answer.  After 
the  judgment  of  reversal,  the  case  stood  the  same  as  if  the  court 
below  had  overruled  the  demurrer.  Freem.  Judg.  (2ded.), 
§481. 

Reporter: — The  court  granted  the  motion  and  directed  the 
entry  of  final  judgment,  in  form,  substantially  as  prayed  in  the 
complaint  • 
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Evans,  Appellanti  v.  Hughes  Oottntt,  Bespondent. 
1.  Constitutional  Law  —  Ezolusive  Ferry — Police  Power. 

Section  55,  chap.  29,  Pol.  C,  Comp.  L.,  §  1862,  authorizing  county  commis- 
sioners to  grant  ferry  leases  to  the  highest  bidders,  is  not  invalid  as  being  in 
conflict  with  §  1889,  R.  8.  U.  S.,  prohibiting  the  legislatures  of  the  territories 
from  granting  "  especial  privileges,"  as  such  power  is  a  proper  police  regula- 
tion. 


2.  Contract  ~  Parties  —  Privity . 

There  is  no  such  privity  of  contract  between  a  lessor  and  the  assignee  of  & 
lease  as  will  enable  the  latter  to  maintain  an  action  against  the  former  to  recover 
back  the  consideration  paid  for  the  lease  (under  a  claim  the  lease  was  void); 
even  though  it  be  admitted  the  consideration  paid  belonged  to  the  assignee.) 

(Argued  and  determined  at  the  October  Term,  1888.) 


APPEAL  from  the  diBtrict  court,  Hnghes  county ;  Hon.  Jamss 
Spenoeb,  Judge. 

This  is  an  action  to  recover  back  money  paid  for,  and  under  a 
ferry  lease,  on  the  ground  the  lease  was  void.  At  the  trial  the 
court  sustained  an  objection  to  the  introduction  of  any  evidence 
under  the  complaint  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  complaint  alleged 
that  heretofore  the  commissioners  of  said  county  represented  that 
they  had  the  power  to  sell  and  let  a  certain  ferry  privilege  across 
the  Missouri  river  at  Pierre  in  said  county ;  that,  relying  upon 
said  representations  and  believing  them  to  be  true,  one  W.  P. 
Ledwich,  under  the  advertised  invitation  of  said  commissioners^ 
bid,  for  a  seven  years '  lease  of  said  ferry,  $800  for  the  year  1881 ; 
$1,000  for  the  year  1882;  $1,100  for  the  year  1883;  $1,300  for  the 
year  1884 ;  $1,400  for  the  year  1885 ;  $1,500  for  the  year  1886 ; 
$1,600  for  the  year  1887;  that  on  the  9th  day  of  September,  1881^ 
said  commissioners  undertook  to  sell,  let  and  grant  said  privilege, 
and  did  sell,  let  and  grant  said  privilege  to  said  Ledwich  in  accord- 
ance with  his  said  bid ;  that,  by  reason  of  said  representations, 
pretended  right,  power  and  authority  to  grant  said  privilege,  said 
Ledwich  paid  into  the  county  treasury  of  said  county  under  said 
contract  and  for  said  privilege,  $800  on  the  1st  day  of  September, 
1881,  and  $1,000  on  the  10th  day  of  January,  1882,  and  said 
money  was,  at  said  time,  and  now  is,  the  money  of  this  plaintiff, 
but  has  been  appropriated  to  its  own  use  by  said  county ;  that  on 
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the  24th  day  of  June,  1882,  the  said  Ledwich  dalj  assigned  his 
right  and  interest  in  said  money  and  said  contract  to  this  plain- 
tiff;  that  plaintiff  duly  presented  to  the  coanty  commissioners  of 
said  coanty  a  bill  for  the  said  sums  so  paid,  and  demanded  pay- 
ment thereof,  and  they  refused  to  pay  the  same ;  that,  at  the  several 
times  herein  menJtioned,  the  said  county  did  not  own  said  ferry 
privilege,  and  it  had  no  right,  power  or  authority  to  sell  or  let  an 
exclusive  privilege  of  ferry  to  said  Ledwich,  and  the  said  contract  did 
not  in  fact  convey  to  him  an  exclusive  right  to  maintain  a  ferry  as 
therein  covenanted,  and  the  title  and  right  of  said  county  to  sell  or 
let  an  exclusive  privilege  has  failed  and  does  wholly  fail,  and  the 
said  county  has  failed  and  does  wholly  fail  to  keep  its  covenants 
in  said  contract ;  that  said  Ledwich  fully  performed  all  of  the  con- 
ditions of  said  contract  on  his  part  until  informed  and  advised  of 
conditions  broken  by  said  county ;  that  he  put  a  good  and  sub- 
stantial ferry-boat  on  said  ferry,  but  he  never  enjoyed  any  exclu- 
sive right  of  ferriage  thereon  nor  profited  by  said  contract,  but 
continually  lost  money  by  reason  of  the  maintaining  of  another 
ferry-boat  or  boats  on  said  so-called  exclusive  privilege. 

A  copy  of  the  bid  was  attached  to  and  made  a  part  of  the  com- 
plaint. In  terms  it  did  not  appear  to  be  for  an  exclusive  ferry, 
but  made  in  "  accordance  "  with  the  advertisement.  The  adver- 
tisement was  not  in  the  record.  Attached  to  and  a  part  of  the 
complaint  was  a  copy  of  the  recorded  proceedings  of  the  commis- 
sioners in  accepting  Ledwich's  bid  and  leasing  the  ferry.  They 
authorized  the  letting  of  the  ferry  "  which  shall  extend  two  miles 
up  and  two  miles  down  the  Missouri  river  from  the  foot  of  Pierre 
street  in  Pierre  *  *  *  in  accordance  with  the  statutes  in  re- 
lation to  the  letting  of  ferries."  The  lease,  afterward  executed 
by  the  chairman  of  the  board,  a  copy  of  which  was  also  made  a  part 
of  the  complaint,  was  of  an  '^exclusive  right  to  operate  and  maintain 
a  ferry."  The  answer  in  the  case  was  a  general  denial.  Upon 
the  sustaining  of  the  objection  to  the  evidence  and  the  dismissal 
of  the  action  the  plaintiff  appealed. 

The  statutes  involved  will  be  found  referred  to  in  the  head- 
note. 

H.  E.  Dewey ^  for  appellant. 

Sections  54  to  62,  chapter  29,  Pol.  0.,  in  so  far  as  authority  is 
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given  the  commissionerB  to  grant  exclusive  ferrj  privileges,  are 
void  as  being  in  conflict  with  section  1889,  R.  6.  IT.  S.  The 
attempted  grant  having  failed,  appellant  is  entitled  to  recover  as 
for  money  had  and  received.  The  grant  was  of  an  "  especial  priv- 
ilege "  within  the  meaning  of  section  1889.  2  Blackstone,  37 ; 
Truckee  R.  Co.  v.  Campbell,  44  Cal.  89 ;  Chiles  R.  B.  Co.  v. 
Warren  B.  Co.,  11  Pet.  429 ;  Bouvier  Die ;  Angell  &  A.,  §  4; 
CaKfomia  S.  T.  Co.  v.  Alta  T.  Co.,  22  Cal.  401 ;  Boone  Cor., 
§  35  ;  Cooley,  Const.  Lim.  393 ;  73  lU.  541 ;  45  Mo.  17,  20 ;  Piscata- 
qua  B.  Co.  v.  N.  H.  B.  Co.,  7  N.  H.  35. 

A  general  assignment  of  a  contract  carries  with  it  all  rights  of 
action  growing  out  of  and  incident  to  it.  Waldron  v.  Willard,  17 
N.  Y.  466 ;  Sherman  v.  Elder,  24  id.  384  ;  Brickley  v.  Wells,  33 
id.  521.  Here  it  appears  the  money  paid  was  appellant's.  He  was 
the  real  party  in  interest  aside  from  the  specific  assignment. 

Coe  /.  Orawfordy  for  respondent. 

Granting  ferries  is  a  proper  exercise  of  police  power.  Cooley, 
Const.  Lim.  593 ;  Conway  v.  Taylor,  1  Black,  603;  Chilvers  v.  Peo- 
ple, 11  Mich.  43;  Fleming  v.  Gregorie,  16  How.  534,  Carter  v. 
Brush,  25  Wend.  631 ;  15  Pick.  253  ;  Thorpe  v.  Rutland  &  B.  R. 
R.  Co.,  27  Yt.  140;  Territory  v.  O'Connor,  5  Dak.  897,  37  N. 
W.  Rep.  765. 

The  assignment  carried  with  it  no  right  to  recover  back  money 
paid  by  the  assignor.    Eaolatype  E.  Co.  v.  Hoke,  30  Fed.  Rep.  444. 

By  the  Coubt  : 

The  judgment  in  this  case  is  affirmed.  1.  Because  the  respond- 
ent had  a  right  to  lease  the  ferry  privilege  to  Ledwich,  the  assignor 
of  the  appellant,  by  virtue  of  its  police  power,  and  in  so  doing  did 
not  violate  the  provisions  of  section  1889,  R.  S.  XT.  S.  2.  Be- 
cause there  was  no  such  privity  of  contract  existing  between  the 
parties  as  would  enable  the  appellant  to  maintain  this  action  against 
the  respondent.     All  of  the  justices  concur. 
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GossAGE,  Appellant,  v.  Pennington  County,  Respondent. 
Statutes —Oonstmction  —  Contract  —  Construction. 

Chapter  53,  Laws  1888,  provided  tliat  the  county  treasurer  shall  charge 
and  collect  a  certain  sum  as  '^  compensation  for  publishing  "  the  notice  of 
delinquent  tax  sale,  "  which  sum  shall  be  paid  into  the  county  treasury, 
and  the  county  shall  pay  the  costs  of  publication."  Section  1,  chapter  51, 
approved  March  11, 1887,  provided  that ''  in  all  cases  where  publication  of 
legal  notices  of  any  kind  are  required,  *  *  *  the  person  *  *  * 
shall  be  required  to  pay  "  the  rates  therein  specified.  A  party  contracted 
with  a  county  to  publish  "all  notices  *  *  *  at  the  established  rates 
approved  Mwch  11, 1887."  Part  of  the  work  done  by  him  was  publishing  the 
delinquent  tax  list .  Held,  his  compensation  therefor  was  to  be  determined 
by  the  act  of  1887,  not  by  what  the  treasurer  had  charged,  and  that  the 
1887  rate  was  in  accordance  with  the  terms  of  his  contract.  Casland,  J., 
dissenting. 

(Argued  and  determined  at  the  October  Term,  1888.) 

APPEAX  from  the  district  court,  Pennington  county;  Hon. 
Chas.  M.  Thomas,  Judge. 

This  is  an  appeal  from  a  judgment  entered  upon  an  agreed  state 
of  facts,  wherefrom  it  appears  that  the  county  commissioners  of 
Pennington  county  advertised  for  bids  "  for  the  county  printing 
for  the  year  1887 ; "  that  the  bid  of  the  plaintiff  was  accepted 
April  11,  1887;  that  as  to  the  matter  in  controversy  it  was 
that  he  would  publish  '*  all  notices  in  the  Daily  or  Weekly  Jowr- 
nal  at  the  established  legal  rates  approved  March  11, 1887 ;."  that 
he  published  the  notice  for  the  sale  for  the  delinquent  taxes  for 
the  year  1886 ;  that  in  making  up  his  account  for  this  he  charged 
twenty  cents  for  each  tract,  and  ten  cents  for  each  town  lot  in- 
eluded  in  each  description ;  and  when  more  than  one  town  lot  was 
included  in  one  description  he  charged  the  same  as  though  it  had 
been  described  alone ;  that  the  list  published  was  correct  accord- 
ing to  the  copy  furnished  by  the  county  treasurer ;  that  the  treas- 
urer charged  the  owners  for  advertising  each  of  the  said  tracts 
the  same  as  though  they  had  been  separately  advertised ;  that 
plaintiff  presented  to  the  commissioners  a  bill  for  $912.90  for  this 
work ;  that  they  allowed  him  $222.25  therefor.  The  plaintiff 
appealed  to  the  district  court  from  this  allowance,  and  the  court 
on  the  foregoing  facts  affirmed  the  action  of  the  commissioners, 
whereupon  plaintiff  appealed  to  this  court. 

VOL.  6,  DAK. — 14 
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The  bill  presented  to  the  commissioners  was  on  the  basis  of  the 
rates  that  conld  be  charged  tinder  chapter  62,  Laws  of  1883,  and 
that  had  been  charged  delinquents  by  the  treasurer.  The  rates 
allowed  by  the  commissioners  were  those  provided  by  section  1^ 
chapter  61,  Laws  of  1887. 

Chapter  52,  Laws  of  1883,  was  as  follows :  "An  act  providing 
compensation  for  publishing  tax  sale." 

"  SsonoN  1.  The  county  treasurer  shall  charge  and  collect,  in 
addition  to  the  taxes  and  interest  and  penalty,  the  sum  of  twenty 
cents  on  each  tract  of  real  property,  and  ten  cents  on  each  town 
lot  advertised  for  sale,  which  sum  shall  be  paid  into  the  county 
treasury,  and  the  county  shall  pay  the  costs  of  publication ;  but  in 
no  case  shall  the  county  be  liable  for  more  than  the  amount  charged 
to  the  delinquent  lands  for  advertising."  The  remaining  sections 
relate  to  the  repeal  of  other  acts  and  when  this  shall  go  into  force. 

The  1887  act,  by  which  plaintiffs  compensation  was  determined^ 
so  far  as  material,  is  stated  in  the  head-note. 

MitcheU  (b  King  and  WiMam  Gardner^  for  appellant. 

Appellant^s  proposal  was  to  publish  the  tax  list  "  at  legal  rates." 
The  question  is,  are  those  rates  prescribed  by  chapter  52,  L.  1883, 
or  by  chapter  51,  L.  1887.  It  is  not  disputed  but  that  the  rates 
charged  were  according  to  the  former  chapter,  and  appellant  is 
entitled  to  the  amount  unless  the  1887  act  repealed  the  prior 
law.  The  legislature  from  the  beginning  has  contemplated  and 
provided  for  two  classes  of  printing,  the  tax  list  and  legal  ad- 
vertisements. §  61,  chap.  28,  Pol.  C;  §  22,  chap.  89,  Pol.  0.; 
chap.  52,  L.  1883 ;  chap.  53,  L.  1883 ;  chap.  51,  L.  1887. 

Chapter  52,  L.  1883,  and  chapter  51,  L.  1887,  are  not  irreconcil- 
able. Potter  Dwarris  St.  144 ;  Metropolitan  T.  Co.  v.  Pennsylva- 
nia Co.,  25  Fed.  Rep.  761 ;  Schwenke  v.  Union  D.  Co.,  4  Pac.  Rep. 
906 ;  McCool  v.  Smith,  1  Black,  659 ;  Wood  v.  TJ.  S.,  16  Pet.  342 ; 
Hartford  v.  U.  S.,  8  Cr.  109 ;  Brace  v.  Schuyler,  4  Gilm.  271 ; 
Hume  V.  Gossett,  4'3  111.  299 ;  Fowler  v.  Perkins,  77  id.  274 ; 
Wragg  V.  Penn.  T.,  94  id.  16;  People  v.  Bray  ton,  id.  343 ;  East 
St.  Louis  V.  Maxwell,  99  id.  441 ;  Bar  v.  People,  103  id.  112; 
U.  S.  V.  Langston,  118  U.  S.  390 ;  Crow  Dog,  109  id.  556 ; 
Chew  Heong  v.  U.  S.,  112  id.  536  ;  State  v.  State,  17  Wall.  425 ; 
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Forman  v.  Kichol,  8  id.  44 ;  Attorney-General  v.  R.  R.  Oo.,  35 
Wis.  425. 

The  act  ol  1883  was  special,  for  the  regulation  of  a  single  sub 
ject^  and  is  not  repealed  by  the  general  affirmative  act  of  1887 
which  has  no  repealing  clause.    Ottawa  v.  La  Salle  Co.,  12  111. 
339 ;  Gunnahrson  v.  City,  92  id.  673. 

W.  I.  Walkery  for  respondent. 

The  inquiry  is,  what  were  "  legal  rates "  at  the  time  this  con- 
tract  was  made,  April  11,  1887  ?  Chapter  52,  L.  1883,  was  in- 
tended  to  provide  compensation  for  publishing  the  notice  and  makes 
the  county  liable  instead  of  the  treasurer  (as  was  the  case  under 
section  61,  chapter  28,  Pol.  C.) ;  but  it  was  not  intended  to  pro- 
vide the  amount  the  county  should  pay ;  this  was  fixed  by  section 
1,  chapter  58,  L.  1883,  and  so  remained  till  the  act  of  1887, 
chapter  51,  when  it  was  changed,  and  this  change  governs  here. 

By  the  Coubt  : 

The  judgment  in  this  case  is  affirmed  for  the  reason  that  the 
amount  allowed  appellant  for  printing  the  tax  list  of  the  respond- 
ent  for  the  year  1886,  is  in  accordance  with  his  contract,  and 
with  section  1,  chapter  51,  L.  1887,  which  fixes  the  legal  rate  for 
such  printing.     All  concur  except  Cabland,  J.,  dissenting. 


O'Neill,  Appellant,  v.  Mubbt,  Respondent. 

1.  Abatement  and  Bevival  —  Beplevin,  Survival  of. 

Under  §  85,  G.  G.  Pro.,  providing  that  "  No  action  shall  abate  by  the  death 
♦  *  *  of  a  party,  »  *  »  if  the  cause  of  action  survive,"  and  authoriz- 
ing the  court  to  "  allow  the  action  to  be  continued  by  or  against  his  personal 
representative  or  successor  in  interest,"  the  court,  in  an  action  of  replevin, 
where  the  defendant  pleaded  title  and  right  of  possession  to  the  property,  al- 
lowed the  action  upon  the  defendant's  death  to  be  continued  by  his  personal 
representative.    Held,  proper. 

2.  Attorney  and  client — Scrivener — Communioations  —Evidence. 

Under  sub.  1,  §  499,  C.  C.  Pro.,  providing  that  "an  attorney cannot,^without 
the  consent  of  his  client,  be  examined  as  to  any  communication  made  by  the 
client  to  him,  or  his  advice  given  thereon  in  the  course  of  professional  employ- 
ment," an  attorney  employed  for  the  pnrpose  of  drawing  certain  conveyances 
(the  execution  of  which  had  been  determined  upon  before  consulting  him)  may 
testify  as  to  what  was  said  and  done  at  the  time  of  their  execution  as  bearing 
on  an  issue  of  their  being  absolute,  or  conditional  merely. 
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8.  Pleading  —  Proof—  Beplevin. 

In  an  action  of  replevin  where  the  plaintiff  (his  complaint  being  in  the 
ordinary  form)  sought  to  recover  under  a  bill  of  sale  for  the  defendant, 
the  court,  under  a  general  denial,  and  plea  of  title  and  right  of  possession  in 
the  defendant,  permitted  him  to  introduce  evidence  tending  to  show  that  the 
bill  of  sale,  though  absolute  in  form,  was  in  fact  a  mortgage.     HM,  proper. 

(Argued  and  determined  at  the  October  Term,  1888.) 


APPEAL  from  the  diBtrict  court,  Lawrence  county;  Hon. 
Chas.  M.  Thomas,  Judge. 

This  was  an  action  by  the  appellant,  Peter  O'Neil,  to  recover 
the  possession  of  certain  horses,  cattle,  wagons,  grain  and  farm 
machinery  from  one  John  W,  Marry.  The  complaint  contained 
the  usual  allegations  of  ownership,  right  to  possession,  that  the 
property  had  been  wrongfully  taken  and  was  so  detained  by  the 
defendant.  The  answer  denied  all  of  the  allegations  of  the  com- 
plaint, and,  "  further  answering,"  the  defendant  alleged :  "  That, 
at  the  times  mentioned  in  the  said  complaint,  the  personal  property 
therein  described,  and  each  and  every  portion  thereof,  was  and 
still  is  the  property  of  the  defendant,  and  not  of  the  plaintiff ; 
and  the  whole  of  the  said  personal  property  and  chattels  were 
then  rightfully  in  the  possession  of  this  defendant.  That  the  said 
personal  property  and  chattels,  and  the  whole  thereof,  have  been 
delivered  to  the  plaintiff  upon  his  claiming  the  immediate  deliv- 
ery thereof  at  the  commencement  of  this  action,  to  the  damage  of 
this  defendant  for  the  said  delivery,  and  for  the  detention  of  the 
said  property  in  the  sum  of  $2,000."  There  was  the  usual 
prayer  for  a  return  of  the  property  or  its  value  and  damages. 

The  defendant  having  died  after  the  answer  was  interposed,  his 
wife,  Cynthia  A.  Murry,  the  respondent,  suggested  the  death, 
also,  that  she  had  been  appointed  administratrix  of  his  estate,  and 
asked  that  the  action  be  continued  and  that  she  be  substituted  as 
defendant.  The  plaintiff  objected  to  this  on  the  ground  that  the 
action  did  not  survive.  The  court  granted  the  application,  to 
which  the  plaintiff  excepted.  The  case  then  proceeded  to  trial. 
The  plaintiff  claimed  title  and  the  right  to  the  possession  of  the 
property  under  a  bill  of  sale  from  Murry  and  his  wife.  The  ad- 
ministratrix contended  that  the  bill  of  sale  had  been  given  to  se- 
cure the  payment  of  a  debt — was  a  mortgage  merely — and  the 
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plaintiff  was* not  entitled  to  the  possession  of  the  property.  It 
appeared,  that,  in  March,  1881,  Marry  and  his  wife  executed  a 
note  to  one  Richard  B.  Coyne,  due  in  four  mouths ;  that,  to  secure 
the  payment  of  this  note,  they  executed  mortgages  on  their  farm, 
certain  town  lots  and  the  personal  property  in  controversy ;  that 
this  note  and  the  mortgages  had  been  assigned  to  the  plaintiff ; 
that  thereafter,  in  November,  1881,  Murry  an^  his  wife  executed 
to  the  plaintiff  a  deed  of  the  farm  and  all  of  the  lots  excepting 
the  ooe  they  were  living  on,  also  a  bill  of  sale  of  the  personal 
property  in  controversy,  it  being  the  same  as  that  mortgaged  ex- 
cept certain  parts  that  the  plaintiff  released  at  the  time  of  the  ex- 
ecution of  the  bill  of  sale ;  that  as  a  part  of  the  transaction  the 
plaintiff  executed  to  Murry  and  his  wife  a  lease  of  the  farm  and 
the  personal  property  in  controversy.  The  plaintiff  contended 
this  entire  transaction  was  a  settlement  and  satisfaction  of  the  in- 
debtedness of  the  Murrys  to  him,  and  that  ail  of  the  instruments 
were  what  they  purported  to  boon  their  face — absolute.  The 
lease  having  expired,  the  plaintiff  sought  to  recover  possession  of 
the  personal  property  under  his  bill  of  sale.  In  the  condition  of 
the  pleadings,  as  above  stated,  the  court  admitted  evidence  tend- 
ing to  show  that  the  bill  of  sale  was  a  mortgage.  It  also  ap- 
peared on  the  trial  that  the  plaintiff  had  one  Allen,  an  attorney 
at  law,  draw  the  deed  and  bill  of  sale.  The  conrt,  over  the  ob- 
jection of  the  plaintiff,  permitted  this  attorney  to  testify  as  to 
what  was  said  by  the  parties  and  himself  as  to  the  matter  at  the 
time  of  the  execution  of  the  instruments.  Allen  had  not  been 
acting  as  an  attorney  in  any  transaction  between  the  parties  to 
the  instruments.  It  appeared  the  plaintiff  came  to  him  first,  di- 
rected what  papers  he  wanted  drawn,  that  Allen  drew  them  and 
was  paid  for  that  work ;  that  he  had  drawn  papers  for  the  plaintiff 
before,  and  had  afterward  acted  for  him  in  this  matter  against 
Murry  and  his  wife. 

[With  the  testimony  of  Allen  in  the  record  it  could  hardly  be 
contended  there  was  no  substantial  conflict  in  the  evidence  as  to 
the  real  object  of  the  bill  of  sale.  In  view  of  the  decisions  of 
this  court  in  such  case,  and  the  evidence  being  voluminous,  the 
reporter  has  deemed  it  best  not  to  bring  it  into  this  report.] 

The  jury  returned  a  verdict  for  the  defendant  for  a  part  of  the 
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property.  The  plaintiff  made  a  motion  for  a  new  trial  whidi  was 
denied.  Judgment  having  been  entered  in  favor  of  the  defendant 
the  plaintiff  appealed. 

The  sections  of  the  0.  0.  Pro.  involved  are  stated  in  the  head- 
notes. 

MoLcmgfdin  <&  Steele^  for  appellant. 

The  action  of  claim  and  delivery  under  the  code  is  in  the  na> 
ture  of  replevin  at  common  law ;  it  is  founded  on  a  personal 
wrong  and  does  not  survive.  Pitts  v.  Hale,  3  Mass.  321;  Mellen  v. 
Baldwin,  4  id.  480;  1  Wait  Pr.  152;  Badlam  v.  Tucker,  1  Pick.  284; 
Meritt  V.  Lambert,  8  Gr.  128;  Webber  v.  Underbill,  19  Wend. 
447;  Burkley  v.  Luce,  1  N.  Y.  163;  Hopkins  v.  Adams,  6  Dner, 
685;  Potter  v.  Van  Vranken,  36  N.  Y.  619;  Putnam  v.  Van 
Buren,  7  How.  Pr.  31;  Freeman  v.  Frank,  10  Abb.  Pr.  370; 
Mosely  v.  Mosely,  11  id.  105;  Kissam  v.  Hamilton,  20  How.  Pr. 
369;  More  v.  Bennett,  66  Barb.  341;  Clark  v.  McClelland,  9  Pa. 
St.  128;  Wells,  Rep.,  §  801;  Heinmuller  v.  Gray,  44  How.  Pr. 
260.  The  action  having  abated  a  new  summons  and  plea  was  nec- 
essary to  revive  it.  No  personal  wrong  was  imputed  to  the  ad- 
ministratrix, and  she  could  not  be  substituted.  Green  v.  Watkins, 
6  Wheat.  261;  Macker  v.  Thomas,  7  id.  630.  There  is  no  author- 
ity  to  introduce  new  parties  except  by  amendment  or  supple- 
mental pleading.  Caledonia  G.  M.  Co.  v.  Noonan,  3  Dak.  189. 
It  was  plaintiff's  privilege  to  prosecute  or  discontinue  the  action. 
The  defendant's  answer  was  one  of  denial  merely,  it  set  up  no 
new  matter  constituting  a  defense,  or  counter-claim. 

To  show  the  bill  of  sale  a  mortgage  it  was  necessary  to  plead 
it,  and  there  should  have  been  an  offer  to  redeem.  2  Jones,  Mortg., 
§§  1093-1113;  Marsh  v.  McNair,  1 N.  E.  Rep.  660,  99  N.  Y.  180; 
Stevens  v.  Cooper,  1  Johns.  Ch.  425;  Ward  v.  McNaughton,  43 
Cal.  159;  James  v.  McKenron,  6  Johns.  643;  16  K  T.  297;  1 
Jones,  §  282.  The  deed,  bill  of  sale  and  lease  were  one  transaction 
and  conclusively  showed  a  settlement  and  change  of  ownership  in 
the  property  and  could  not  be  contradicted.  Holcomb  v.  Mooney, 
11  Pac.  Rep.  274;  2  Pars.  Cent.  547-557;  1  Addison  (3d  ed.),  §  242; 
2  Whart.  Ev.,  §§  920,  921;  C.  C,  §§  921,  969.  It  is  clearly  con- 
templated by  sections  1724,  1726, 1740, 1741,  C.  0.,  that  a  contract 
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in  writiDg  is  required  to  render  a  con  veyauoe  of  real  property  a  mort- 
gage, i.  e.y  a  contract  in  writing  to  change  a  contract  in  writing. 
8ach  constraction  wonld  give  effect  to  all  of  these  sections. 

Strict  proof  was  required,  the  evidence  was  insaflScient.  Murry 
was  estopped  by  the  lease  from  dispnting  plaintiff's  title,  and  his 
administratrix  was  in  no  better  position.    2  Smith  L.  Cas.  754. 

Allen  was  the  plaintiff[s  attorney ;  his  testimony  was  incompe- 
tent Pol.  C,  chap.  18,  §4,snb.  4;  C.  0.  Pro.,  §  499;  1  Gr.  Ev., 
§§  236-242;  1  Wbart.  Ev.,  §§  676,  581;  Chirac  v.  Keinicker,  11 
Wheat.  280;  Jenkenson  v.  State,  5  Blackf .  465. 

Martin  <&  Maaon^  for  respondent. 

Continuing  the  action  and  substituting  the  administratnx 
without  further  pleading  was  correct.  C.  0.  Pro.,  §  85 ;  Wait 
Code,  §  121;  Moore  v.  Hamilton,  44  N.  T.  666;  Livermore  v. 
Brainbridge,  43  How.  Pr.  272;  Gordon  v.  Sterling,  13  id.  405; 
Allen  V.  Walter,  10  Abb.  Pr.  379;  Coon  v.  Knapp,  13  How.  Pr. 
175;  Greene  v.  Bates,  7  id.  296;  Stocking  v.  Hanson,  22  Minn. 
542;  Van  Santvoord  PI.,  101.  Replevin  at  common  law  did 
not  abate  by  the  death  of  the  sole  plaintiff.  The  defendant  in 
this  case  is  in  the  position  of  a  plaintiff,  and  the  action  would  have 
survived  even  at  common  law.  Beplevin,  in  most  of  the  states, 
survives  the  death  of  either  plaintiff  or  defendant.  Keite  v. 
Boyd,  16  S.  &  E.  300;  Coleman  v.  Woodworth,  28  Cal.  568; 
Halleck  v.  Mixer,  16  id.  574;  Curtis  v.  Herrick,  14  id.  117;  Bar- 
rett  V.  Birge,  60  id.  665  ;  Eussell  v.  Dennison,  45  id.  337 ;  Jud- 
son  V.  Love,  35  id.  463 ;  Best  v.  Vedder,  68  How.  Pr.  187 ;  Doedt 
V.  Wiswafl,  15  id.  128 ;  1  Chitty  PI.  69 ;  Bliss,  §§  39,  43.  This 
property  passed  to  the  administratrix  for  the  purpose  of  adminis- 
tration. C.  C,  §§  361, 777 ;  Probate  C,  §§  210-213  ;  Belk.  Prob. 
L.,  §  1582. 

The  evidence  showing  the  bill  of  sale  a  mortgage  was  proper. 
Under  the  plea  of  property  the  defendant  could  show  title  no  mat- 
ter how  derived.  Wells,  §§  685,  686,  688 ;  O'Connor  v.  Union 
line,  31  111.  236 ;  Martin  v.  Watson,  8  Wis.  130 ;  Dermott  v. 
Wallace,  1  Black,  96.  A  lien  transfers  no  title.  C.  C,  §§  1706, 
1707 ;  Everett  v.  Buchanan,  2  Dak.  264.  The  evidence  was  ad- 
missible in  an  action  at  law  as  well  as  equity.    C.  C,  §§  1724, 
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1726 ;  Cal.  C.  C,  §  2926 ;  Cunningham  v.  Hawkins,  27  Cal. 
603 ;  Jackson  v.  Lodge,  36  id.  29  ;  Yanoe  v.  Lincoln,  38  id.  586  ; 
Manufactnrere'  Bank  v.  Bugee,  18  N.  W.  Rep.  261 ;  Taylor  v. 
McClain,  2  Pac.  Eep.  399 ;  Butts  v.  Privett,  14  id.  247 ;  Babcock  v. 
Wyman,  19  How.  289 ;  Villa  v.  Rodgnez,  12  WalL  323 ;  Peugh  v. 
Davis,  96  TJ.  S.  332 ;  Britton  v.  Lorenz,  46  N.  Y.  61 ;  Nicklin 
V.  Nelson,  5  Pac.  Rep.  81 ;  Darst  v.  Murphy,  9  N.  E.  Rep.  887 ; 
Miller  v.  Thomas,  14  111.  428 ;  McMillan  v.  Bissell,  29  N.  W.  Rep. 
737;  Melms  v.  Pflister,  18  id.  255;  Rockwell  v.  Humphrey,  15 
id.  394 ;  Hughes  v.  Sheaff,  19  la.  336 ;  Russell  v.  Southard,  12 
How.  139. 

Allen's  testimony  was  admissible.  He  was  not  employed  as  an 
attorney  in  the  transaction  concerning  which  he  testified.  It  is 
only  communi^tions  in  the  course  of  an  employment  that  are 
privileged.  C.  C.  Pro.,  §  499.  These  statements  were  not  within 
the  rule.  Gallagher  v.  Williamson,  23  Cal.  332 ;  Hager  v.  Shurdt- 
ler,  29  id.  64 ;  Britton  v.  Lorenz,  45  N.  Y.  51 ;  Ooveney  v.  Tanna- 
hill,  1  Hill,  33;  Bank  v.  Synden,  5  How.  Pr.  254;  Hatton  v. 
Robinson,  14  Pick.  416  ;  1  Whart.  Ev.,  §§  587,  688,  589. 

There  was  not  merely  a  "  substantial  conflict "  in  the  evidence^ 
but  a  vast  preponderance  in  favor  of  the  verdict.  It  cannot,, 
therefore,  be  disturbed. 

By  the  Couet  : 

This  case  is  a£Srmed,  the  court  being  of  the  opinion : 

1.  That  the  caase  of  action  stated  in  the  counter-claim  of  the 
defendant,  John  W.  Murry,  deceased,  survives,  and  that  the  order 
of  the  court  substituting  and  continuing  his  administratrix  as  party 
defendant  was  proper  and  legal. 

2.  That  the  parol  testimony  tending  to  show  that  the  bill  of 
sale  executed  by  Murry  to  the  plaintiflf,  although  absolute  on  ita 
face,  was,  in  fact,  a  mortgage,  was  properly  admitted,  and  the 
question  whether  such  bill  of  sale  was  absolute  or  only  a  mortgage 
was  properly  left  to  the  jury. 

3.  That  while  the  acts  of  the  witness  Allen,  the  scrivener,  who 
prepared  the  bill  of  sale,  in  revealing  the  conversation  between 
himself  and  the  plaintiflE  is  not  to  be  commended,  still,  we  do  not 
think  that  the  relations  between  them  were  of  such  character  aa 
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to  render  such  conversations  privileged  within  the  mle  governing 
communications  between  attorney  and  client. 

4.  That  there  was  sufficient  evidence  to  support  the  verdict. 

All  concur. 


Sioux  Falls  National  Bank,  Bespondent,  v.  First  Nationax 
Bank  of  Sioux  Falls  kt  al.,  Appellants. 

1.  Banks  and  Banking  —  National  Banks  —  Beceivers  —  Parties. 

A  Teeeiver,  under  the  National  Bank  Act,  is  entitled  to  be  substitated 
as  sole  defendant  in  actions  pending  against  the  bank  at  the  time  of  his 
appointnient. 

2.  Same  —  Appeal,  Bight  of — Attachment. 

A  national  bank,  after  the  appointment  of  a  receiver,  has  no  aathority 
to  appeal  from  an  order  refusing  to  dissolve  an  attachment  made  before 
the  receiver's  appointment. 

8.  Same  — National  Banks  -—  Poweis  —  Cashier's  Check  —  Ina- 
bility. 

Where  a  national  bank  issued  its  cashier's  check  to  a  county  treasurer 
in  order  that  he  might  effect  a  settlement  of  his  accounts  with  the  board 
of  county  commissioners,  Tuld  (the  board  having  no  notice  of  any  defense 
to  the  check),  that  on  the  settlement  the  check  immediately  became  the 
property  of  the  county,  that  the  bank  could  assert  no  want  of  power  to  is- 
sue the  same,  nor  the  existence  of  any  fact  that  might  be  a  defense  be- 
tween itself  and  the  treasurer.  Held,  also,  that  the  transferee  of  the  check 
would  succeed  to  the  rights  of  the  county  and  in  an  action  on  the  check, 
would,  as  a  matter  of  law,  be  entitled  to  a  verdict  against  the  bank. 

(Argued  and  determined  at  the  October  Term,  1888.) 

APPEAL  from  the  district  court,  Moody  county  ;  Hon.  Jamss 
Spbnoer,  Judge. 

This  was  au  action  by  the  respondent,  as  transferee,  against  the 
appellant  upon  its  cashier's  check.  It  appeared  that  in  January, 
1886,  the  county  treasurer  of  Minnehaha  county,  Dakota,  required 
more  funds  than  he  was  in  possession  of  to  make  his  settlement  with 
the  board  of  county  commissioners.  To  make  up  the  deficiency 
he  applied  to  the  appellant,  the  First  National  Bank  of  Sioux 
Falls,  where  he  had  been  depositing,  to  get  the  required  funds. 
He  had  nothing  on  deposit,  but  upon  his  statement  that  thefauds 
would  be  required  only  a  few  minutes,  and  that  he  would  return 
them,  the  cashier  (the  oresident  of  the  bank  consenting)  issued 
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to  the  treasurer  the  check  in  suit.    The  following  is  a  copy  of 

it: 

«  No.  91.  Sioux  Falls,  Dak.,  Jam,  12,  1886. 

"  The  First  National  Bank  of  Sioux  Falls,  pay  to  the  order  of 
C.  K.  Howard,  county  treasurer,  sixteen  thousand  five  hundred 
and  seventy-one  and  -j^  dollars. 
"$16,571.61.  W.  F.  FURBEOK,  Clw," 

The  treasurer  indorsed  the  check  in  blank,  and  the  commis- 
sioners, that  evening,  January  12, 1886,  accepted  it  with  the  other 
funds  and  made  a  settlement  with  him.  They  then  turned  the 
funds,  including  the  check,  over  to  his  bondsmen  pending  his 
procuring  additional  security,  as  one  of  his  bondsmen  had  left  the 
territory.  The  bondsman  in  whose  custody  the  funds  were  placed 
took  them  to  the  plaintiff  bank,  where  they  were  deposited  about 
2  p.  M.,  January  13,  1886.  There  was  no  other  indorsement  on 
the  check  than  that  of  the  treasurer.  The  plaintiff  bank  credited 
the  depositor  with  the  check,  and  on  the  same  day,  presented  it 
to  the  defendant  bank  for  payment.  Payment  was  refused, 
whereupon  this  suit  was  brought,  January  14,  1886.  It  appeared 
the  plaintiff  had  advanced  nothing,  nor  had  it  incurred  any  liabil- 
ity on  account  of  the  check  until  the  19th  of  January,  1886.  On 
the  1st  of  March,  1886,  the  plaintiff  caused  an  attachment  to  be 
levied  upon  the  property  of  the  defendant  bank,  and  on  the  9th, 
the  court  denied  a  motion  to  dissolve  the  attachment.  Two  days 
after  this  the  controller  of  the  currency,  under  section  5234,  R.  S. 
XJ.  S.,  appointed  a  receiver  of  the  bank.  The  receiver  upon  his 
appointment,  qualification  and  taking  possession  of  the  property, 
applied  to  the  court  to  be  substituted  as  party  defendant.  The 
court  refused  this,  but  ordered  that  he  be  made  a  party  defendant, 
to  which  he  excepted. 

The  capital  stock  of  the  defendant  was  $50,000. 

At  the  trial  the  only  material  issue  of  fact  was  whether  or  not  tlie 
plaintiff  was  a  hona  fide  holder  of  the  check  for  value.  On  this 
issue,  upon  the  plaintiff's  application  to  direct  a  verdict,  the  court 
held:  ^^Thei'e  is  no  evidence  *  *  *  that  the  plaintiff  had 
notice  of  any  irregularity  in  the  issuance  of  this  check,  or  that  tliere 
was  any  defense  to  it  in  the  hands  of  any  one,  until  the  evening 
of  January  13."     It,  therefore,  directed  a  verdict  as  requested. 
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There  was  no  evidence  that  the  board  of  county  commissioners, 
at  the  time  they  took  the  check,  had  any  notice  of  the  facts  or 
drcnmstances  under  which  it  was  issued. 

Upon  the  denial  of  a  motion  for  a  new  trial  final  judgment  was 
entered.  After  the  entry  of  the  judgment  the  defendant  bank, 
August  28, 1888,  appealed  from  the  order  denying  the  application 
to  dissolve  the  attachment,  and  the  receiver  and  defendant  bank 
appealed  from  the  judgment 

Wilkes  &  WeUSy  Boyce  <&  Boyce  and  T.  N.  Noyes^  for  appellant 
bank. 

The  check  was  without  consideration  and  in  excess  of  the  pow- 
ers of  the  bank.  Green  Brice  Ultra  VireSy  p.  225,  w.  a  ;  Eand. 
Com.  P.,  §§  472,  476.  The  commissioners  had  no  authority  to 
receive  it  from  the  treasurer.  Clay  Co.  v.  Simmons,  1  Dak.  431 ; 
Halbert  v.  State,  22  Ind.  120;  Shelton  v.  State,  53  id.  331;  State 
V.  Harper,  6  Ohio  St.  607 ;  Perley  v.  County,  32  Mich.  132 ;  S.  C, 
20  Am.  Rep.  637 ;  State  v.  Miss.  Co.,  74  Mo.  413 ;  Swartwout  v. 
Bank,  5  Denio,  555.  There  can  be  no  estoppel  against  showing 
an  act  made  void  by  statute.  Bigelow  (4th  ed.),  544 ;  Franklin  v. 
Lewiston  S.  I.,  68  Me.  43 ;  Morse,  302. 

The  attachment  should  have  been  dissolved.  Butler  v.  Cole- 
man, 124  U.  S.  721,  8  Sup,  Ct.  Rep.  718. 

T.  B.  McMartin^  for  the  receiver. 

The  court  should  have  allowed  the  substitution.  R.  S.  U. 
8.,  §  523 ;  Ball  Nat.  Bks.,  p.  232;  Bolles,  §  328 ;  Kennedy  v. 
Gibson,  8  Wall.  498  ;  Bank  v.  Pahquioque,  14  id.  383 ;  Harvey  v. 
Allen,  16  Blatchf .  29 ;  Casey  v.  Galli,  94  TJ.  S.  673 ;  Bank  v.  Ken- 
nedy, 17  Wall.  87;  §  85,  C.  0.  Pro.;  Wait  Code,  §  121,  pp.  139, 
143,  146;  1  Wait  Pr.  159;  Tracy  v.  Bank,  37  N.  T.  525; 
Claflin  V.  Bank,  54  Barb.  229  ;  Codle  v.  Baker,  20  Wall.  650. 

The  court  erred  in  directing  the  verdict.  There  were  no  funds 
to  represent  the  check.  If  it  should  be  called  a  loan,  it  was  with- 
out authority.  The  bank  could  not  loan  more  than  a  tenth  of  its 
capital  stock  to  one  individual,  and  it  was  beyond  the  power  of  the 
cashier  to  make  a  loan  at  all.  These  defenses  would  be  available 
were  the  instrument  negotiable,  and  the  plaintiff  an  innocent  pur- 
chaser, neither  of  which  we  claim  exists  in  this  case.     Further^ 
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the  check  was  delivered  conditionally  only,  and  the  condition  was 
broken.  R  S.,  §  5200;  Ball.  Nat.  Bks.,  p.  184;  Browne  N.  B. 
Cas.  487 ;  Cannonsburg  I.  Oo.  v.  Union  N.  B.,  4  Cent.  Rep. 
261 ;  Morse,  204 ;  Pa.  Bank  v.  Frankish,  91  Pa.  St.  343 ;  Briggs 
V.  Holmes,  10  Cent.  Rep.  629;  Anderson  y.  Kissam,  36  Fed.  Rep. 
699.  The  bank  had  no  power  to  loan  its  credit.  R.  S.,  §  5136  ; 
Johnson  v.  Charlottesville  Nat.  Bk.,  3  Hughes,  657 ;  Ball,  50, 
100,  102 ;  Browne  N.  B.  Cas.  195,  203  ;  Farmers  &  M.  Bk.  v. 
Troy  Bk.,  1  Dong.  (Mich.)  457 ;  Claflin  v.  Farmers  &  C .  Bk., 
25  N.  Y.  293 ;  Bank  v.  Patchen,  13  id.  309.  The  connty  was  in 
no  better  position  than  Howard.  It  had  no  authority  to  receive 
the  check.  Pol.  C,  chap.  28,  §§  48,  49,  42,  43, 95,  96,  102 ;  Pol. 
C,  chap.  6,  §  14 ;  Cawley  v.  People,  95  111.  246 ;  Stem  v.  People, 
102  id.  543  ;  Berry  v.  Ham  by,  1  Scam.  468 ;  Hewitt  v.  Noman, 
94  111.  533 ;  School  District  v.  Fogleman,  76  id.  190  ;  People  v. 
Johnson,  100  id.  539 ;  Heald  v.  Bennett,  1  Dong.  (Mich.)  513 ; 
Dickinson  v.  Oilliland,  1  Cow.  481 ;  Herriman  v.  Sherman,  24 
Kans.  387  ;  Wright  v.  Bailey,  26  Tex.  730 ;  Jackson  v.  Bartlett,  8 
Johns.  361 ;  Beers  v.  Henderson,  45  N.  T.  665 ;  Ward  v.  Smith, 

7  Wall.  447 ;  Goden  v.  Patterson,  13  la.  256 ;  Elliott  v.  Miller, 

8  Mich.  132 ;  Woodbury  v.  Lewis,  Walk.  (Ch.)  259.  The  test  is, 
could  Howard  have  compelled  the  county  to  take  the  check  in 
part  payment.  The  plaintifiE  bank,  knowing  the  check  was  a 
county  fund,  was  not  an  innocent  holder.  It  also  knowing  there 
was  no  consideration  for  it  before  parting  with  any  thing  of  value, 
it  ought  to  have  charged  it  back  to  the  depositor.  Dresser  v. 
Missouri  C.  Co.,  93  U.  S.  93 ;  Man  v.  Bank,  1  Pac.  Rep.  583 ; 
Bank  v.  Racine,  37  Mo.  420 ;  Bank  v.  Valentine,  18  Hun,  417; 
Dougherty  v.  Bank,  93  Pa.  St.  227 ;  Jordan  v.  Bank,  74  N.  T. 
467 ;  Bank  v.  Bank,  1  Hall,  619  ;  Hubbard  v.  Chapin,  2  Allen, 
328 ;  Holcomb  v.  Wyckoff,  35  N.  J.  L.  36  ;  Hollman  v.  Hobson, 
8  Humph.  127 ;  Bank  v.  Chapin,  8  Mete.  40 ;  BuUer  v.  Harrison, 
2  Cowp.  565  ;  Clarke  v.  Bank,  52  Barb.  592 ;  Piatt  v.  Chapin,  49 
How.  Pr.  318.  The  plaintiff,  was  not  a  purchaser  in  good  faith 
in  the  ordinary  course  of  business.  C.  C,  §§  1852, 2105 ;  Daniel, 
§§  769,  799  ;  Am.  L.  Rev.,  Feb.,  1885,  p.  86;  Kennedy  v.  Otoe 
C.  Bank,  7  Neb.  59 ;  Merchants'  Nat.  Bank  v.  State  Bank,  10 
Wall.  604;  Thomp.  N.  B.  Cas.  46;  Ball,  54;  Morse,  108. 
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H.  H.  Keithy  for  respondent. 

There  was  no  error  as  to  the  substitution.  Case  v.  TerriU,  11 
Wall.  199  ;  Kennedy  v.  Gibson,  8  id.  506  ;  Bank  v.  Pahquioque, 
14  id.  383 ;  Myers  U.  S.  Cas.  on  Banks,  326  ;  Rosenblatt  v,  John- 
ston, 104  U.  S.  833 ;  Bank  v.  Kennedy,  17  Wall.  21 ;  Security 
Bk.  V.  Bank,  2  Hun,  287 ;  Chemical  N.  Bk.  v.  Bailey,  12  Blatchf. 
480  ;  §  82,  C.  C.  Pro. 

The  court  cannot  set  aside  the  order  sustaining  the  attachment. 

The  verdict  was  properly  directed.  The  defendant  is  estopped 
to  deny  the  validity  of  the  check  in  the  hands  of  the  plaintiff. 
Pickard  v.  Sears,  6  Ad.  &  Ell.  475 ;  Dezell  v.  Odell,  8  Hill,  216 ; 
Brown  v.  Brown,  30  N.  Y.  541 ;  Merchants'  N.  Bk.  v.  State  Bk., 
10  Wall.  604;  McWilliams  v.  Mason,  31  N.  Y.  294;  McNeil  v. 
Tenth  N.  Bk.,  46  id.  325  ;  Cooke  v.  State  Bk.,  52  id.  115 ;  Morse 
V.  Mass.  N.  Bk.,  1  Holmes,  209  ;  Pope  v.  Bank,  59  Barb.  226  ; 
Farmers  &  M.  Bk.  v.  Butchers  &  D.  Bk.,  14  N.  Y.  623 ;  Safford 
V.  Wyckoff,  4  Hill,  442;  House  v.  Williams,  10  Paige,  326; 
Dowe  V.  Shutt,  2  Den.  621 ;  Dezell  v.  Odell,  3  Hill,  215 ;  Zabris- 
kie  V.  E.  R.  Co.,  23  How.  381.  See,  also,  Hem  v.  Nichols,  1 
Salk.  289 ;  Swan  v.  British  A.  Co.,  7  H.  &  M.  603 ;  Knox  Co. 
V.  Aspinwall,  21  How.  539  ;  Bissel  v.  City,  24  id.  287 ;  Moran 
V.  Commissioners,  2  Black,  722 ;  Marshall  v.  Schenck,  5  Wall. 
772;  B.  R  Co.  v.  Schuyler,  38  Barb. '536;  S.  C,  34  N.  Y.  30. 
The  check  was  valid,  and  it  was  an  absolute  appropriation  by  the 
bank  of  sufficient  money  to  pay  it.  Merchants'  N.  Bk.  v.  State 
Bk.,  10  Wall.  604 ;  Florence  M.  Co.  v.  Brown,  8  Sup.  Ct.  Eep. 
531 ;  Morse  (2d  ed.),  202  ;  Bolles,  §  231.  It  pledged  the  credit 
of  the  bank  the  same  as  a  certificate  of  deposit  or  certified  check. 
It  was  the  same  as  money.  Morse,  307 ;  2  Daniels,  §  1601  ;  2 
Pars.  B.  &  N.  74  ;  2  Band.  Com.  P.,  §  645 ;  F.  &  M.  Bk.  v.  B.  D. 
Bk.,  16  N.  Y.  125  ;  Meads  v.  Merchants'  Bk.,  25  id.  143 ;  First 
N.  Bk.  V.  Leach,  52  id.  350  ;  Pa.  Bk.  v.  Prankish,  91  Pa.  St.  344 ; 
Bolles,  §  224 ;  Cooke  v.  State  N.  Bk.,  52  N.  Y.  96  ;  Bickford  v. 
First  N.  Bk.,  42  111.  238 ;  Claflin  v.  Farmers  &  C.  Bk.,  25  N.  Y. 
300.  The  rule  that  a  treasurer  cannot  receive  a  promissory  note 
in  payment  of  taxes,  etc.,  has  no  application  here. 

Immediately  on  the  deposit  the  plaintiff  acquired  title  to  the 
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check  and  became  the  debtor  of  the  depositor.  Chambers  v. 
Miller,  13  C.  B.  (N.  S.)  125 ;  Oddie  v.  Bank,  45  N.  Y.  735  ;  Bank 
V.  Millard,  10  Wall.  152 ;  Commercial  Bk.  v.  Hughes,  17  Wend. 
100  ;  Terhune  v.  Bank,  34  N.  J.  Eq.  367 ;  Morse,  321 ;  Nat.  Bk. 
V.  Burkhardt,  100  U.  8.  686  ;  Metropolitan  Nat.  Bk.  v.  Lloyd,  25 
Hun,  101 ;  S.  C,  90  N.  Y.  630 ;  Cragie  v.  Hoadley,  99  id.  133  ; 
HofiEraan  v.  Nat.  Bk.,  46  N.  J.  L.  604 ;  St.  Louis  &  S.  F.  R.  R 
Co.  V.  Johnston,  27  Fed.  Rep.  243  ;  Nat.  C.  Bk.  v.  Howard,  3  How. 
Pr.  (N.  S.)  512 ;  BoUes,  §  20 ;  Ayers  v.  Farmers  &  M.  Bk.,  79 
Mo.  421 ;  Bank  v.  Bank,  10  Wheat.  329 ;  Nat.  Bk.  v.  Peck,  127 
Mass.  298  ;  Scott  v.  Ocean,  23  N.  Y.  289 ;  Keene  v.  Collins,  1 
Mete.  (Ky.)  415  ;  Brahm  v.  Selkins,  77  111.  263 ;  In  re  Franklin 
Bk.,  1  Paige,  254 ;  Seventh  Nat.  Bk.  v.  Cook,  73  Pa.  St.  483 ; 
S.  C,  13  Am.  Rep.  751.  The  check  was  commercial  paper,  and 
the  burden  of  showing  the  plaintiff  was  not  a  bona  fide  holder 
was  on  the  defendants.  Pa.  Bk.  v.  Prankish,  91  Pa.  St.  339; 
Fifth  N.  S.  Bk.  v.  First  Nat.  Bk.,  7  Atl.  Rep.  318 ;  Credit  Co. 
V.  Howe  M.  Co.,  8  id.  472  ;  Goodman  v.  Simonds,  20  How.  343 ; 
Murry  v.  Lardner,  2  Wall.  110 ;  Swift  v.  Smith,  102  TJ.  S.  442 ; 
Goetz  V.  Bank,  119  id.  551;  Hamilton  v.  Marks,  63  Mo.  167; 
Welch  V-  Sage,  47  N.  Y.  143 ;  Nat.  Bk.  v.  Young,  41  N.  J.  Eq. 
531 ;  Morton  v.  N.  O.  &  S.  R.  R.  Co.,  79  Ala.  590. 

By  the  Court  : 

The  judgment  in  this  case  is  aflSrmed,  the  court  holds : 

1.  The  court  erred  in  denying  the  motion  of  the  receiver  to  be 
substituted  as  sole  defendant  in  the  action. 

2.  The  appeal  taken  by  the  defendant  bank,  after  the  appoint- 
ment of  the  receiver,  from  the  order  refusing  to  dissolve  the 
attachment,  was  unauthorized  and  must  be  dismissed. 

3.  The  cashier's  check  sned  upon  in  this  action,  upon  its  deliv- 
ery to  Howard  as  treasurer,  immediately  became  the  property  of 
the  county  and  the  defendant  bank  could  not  be  heard  to  assert 
its  want  of  power  to  issne  the  same,  or  the  existence  of  any  fact 
which  might  be  a  defense  between  itself  and  Howard  in  his  indi- 
vidual capacity;  and  the  plaintiff  bank,  having,  by  the  transfer, 
succeeded  to  all  of  the  rights  of  the  county,  there  was  no  error  in 
directing  the  verdict  of  the  jury. 

All  concur  except  Spencer,  J.,  not  sitting. 
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Obebn,  Bespondent,  v.  Gilbebt  et  al.,  Appellants. 
Mortgage — Belease — Covenant — Warranty  —  Breaoh. 

Where,  in  a  mortgage-deed  of  three  lots  with  general  covenants  of  war- 
ranty of  the  premises,  it  was  provided  one  of  the  lots  should  be  released 
upon  the  payment  of  a  certain  part  of  the  debt,  held,  the  mortgagor  was 
entitled  to  a  decree  releasing  the  lot  on  the  partial  payment  notwithstand- 
ing his  title  to  the  other  two  lots  had  failed  where  the  granting  clause  of 
the  mortgage  was  "  all  the  right,  title,  interest,  claim  and  demand  "  of  the 
mortgagor  to  the  lots.  Held,  aUo,  there  was  no  breach  of  covenant  upon 
which  the  mortgagee  could  recover  in  such  case. 

(Argued  and  determined  at  the  October  Term,  1888.) 

APPEAL  from  the  district  court,  Lawrence  county ;  Hon.  W. 
E.  Chubch,  Jndge. 

This  was  an  action  by  George  Obem  against  Sarah  A.  Gilbert 
and  Nathan  S.  Gilbert,  to  foreclose  a  mortgage.  The  mortgage 
was  given  to  secure  the  pdyment  of  fourteen  promissory  notes  of 
$114.28  each.  It  was  dated  September  1,  1878,  matured  in 
fifteen  months,  and  was  upon  three  lots,  one  of  which  was  a 
homestead.  It  contained  a  provision  that  upon  the  payment  of 
$1,000,  the  homestead  lot  should  be  released.  After  nine  of  the 
notes  had  been  paid,  and  there  had  been  a  default  as  to  the  bal- 
ance, this  action  was  brought  to  foreclose  and  sell  all  of  the  prop- 
erty for  their  satisfaction. 

The  mortgagors  answered,  setting  up  that  they  had  complied 
with  the  conditions  of  the  mortgage  so  far  as  it  related  to  the 
homestead  lot,  and  asked  that  it  be  decreed  to  be  released  from 
the  operation  of  the  mortgage.  The  plaintiff  replied  that  the 
agreement  to  release  was  inserted  upon  the  express  representation 
of  the  mortgagors  that  they  had  good  title  to  the  other  two  lots ; 
that  they  warranted  the  title  and  agreed  to  defend  the  same ;  that 
their  representations  were  false,  and  by  reason  thereof,  plaintiff 
had  only  the  homestead  for  security. 

The  case  was  tried  by  the  court,  and  it  found  that  the  home- 
stead, at  the  time  of  the  giving  of  the  mortgage, was  worth  $900,  and 
the  other  two  lots  about  $1,500 ;  that  at  that  time  the  mortgagors 
occupied  the  two  lots,  but  that  in  1880,  another  person  acquired 
title  to  them  from  the  United  States.    It  also  found  that  prior  to 
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the  commencement  of  this  action,  the  first  nine  notes  (amounting 
to  over  $1,000)  had  been  paid.  There  was  no  finding  that  there 
had  been  any  express  misrepresentation  by  the  mortgagors  as  to 
the  title  to  the  lots.  The  conrt  decreed  that  the  homestead  lot 
shonld  be  sold  to  pay  the  balance  of  the  debt.  After  the  denial 
of  a  motion  for  a  new  trial  the  defendants  appealed. 

The  instrument  was  a  mortgage-deed  in  form,  but  the  granting 
part  was  limited  in  these  words :  ^^  All  the  right,  title,  interest, 
claim  and  demand  which  the  said  party  of  the  first  part  has  in  and 
to  the  following  described  lots."  The  releasing  clause  followed  the 
description  of  the  property,  and  was  in  these  words :  "  It  is  under- 
stood and  agreed  that  as  soon  as  the  sum  of  one  thousand  dollars 
of  the  sum  hereby  secured  shall  be  paid,  then  the  lot  on  Treasure 
street  [the  homestead],  above  described,  shall  be  released  from 
this  mortgage.''  The  warranty  clause  was  in  the  usual  form,  be- 
ing of  the  "  premises,"  not  the  "  interest,"  and  against  every  per- 
son except  the  "  United  States." 

The  defeasance  and  enforcement  conditions  were  also  in  the 
ordinary  form. 

O.  O.  Bennett^  for  appellants. 

The  grant  was  only  of  the  mortgagors'  interest  and  the  war- 
ranty is  limited  to  that.  Lamb  v.  Wakefield,  1  Saw.  251 ; 
3  Washb.  466,  474,  607  ;  Lamb  v.  Kamm,  1  Saw.  238 ;  Hope  v. 
Stone,  10  Minn.  119  ;  Blanchard  v.  Brooks,  12  Pick.  66  ;  Allen 
V.  Holton,  20  Pick.  458  ;  Hoxie  v.  Fimey,  16  Gray,  332 ;  McNear 
V.  McComber,  18  la.  12 ;  Holbrook  v.  Debo,  99  111.  372 ;  Kim- 
ball  V.  Semple,  25  Cal.  441 ;  Gee  v,  Moore,  14  id.  472.  The 
mortgagee  could  not  have  maintained  an  action  on  the  warranty 
for  a  failure  of  title  to  the  two  lots. 

The  right  to  have  the  homestead  released  under  the  provision 
in  the  mortgage  was  clear.  Such  provisions  have  often  been  en- 
forced. Jones,  Mortg.,  §§  79, 981 ;  Evertson  v.  Ogden,  8  Paige, 
275  ;  Patty  v.  Pease,  id.  277  ;  Fowler  v.  Elwood,  66  111.  438 ; 
Bingham  v.  Avery,  48  Vt.  602. 

Tlie  payment  in  effect  released  the  homestead.  Jones,  §  974 ; 
Griswold  v.  Griswold,  7  Lans.  72;  Fowler  v.  Elwood,  supra; 
Merrill  v.  Chase,  3  Allen,  339 ;  McNair  v.  Picatte,  33  Mo.  57. 
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Martin  cfe  Maaon^  for  respondent. 

This  warranty  is  one  of  title.  Where  a  party  conveys  all  his 
right,  title  and  interest  and  covenants  to  warrant  and  defend  the 
premises,  the  covenants  refer  to  the  lands  described  and  not  the 
right,  title  or  interest  of  the  grantor.  Funk  v.  Griswell,  5  la.  65 ; 
Loomis  V.  Bedel,  11  N.  H.  74 ;  Mills  v.  Catlin,  22  Vt.  104 ;  Jack- 
son V.  Wright,  14  Johns.  193  ;  Jackson  v.  Hubble,  1  Cow.  613 ; 
Williamson  v.  Test,  24  la.  138 ;  Hubbard  v.  Heath,  23  Tex.  614 ; 
Taylor  v.  Holter,  1  Mon.  706,  3  Washb.  (4th  ed.)  477,  Rawle  Gov. 
529. 

The  intention  of  the  parties  to  the  mortgage  is  to  control  in  its 
interpretation.  C.  C,  §§  927,  932,  612,  935, 164.  It  should  not 
be  construed  as  a  quit-claim  deed.  C.  C,  §  633,  subd.  4,  §§  624, 
605,  1727,  subd.  2 ;  Cadiz  v.  Majors,  33  Cal.  288 ;  McDonald  v. 
Edmonds,  44  id.  328 ;  Clark  v.  Baker,  14  id.  612 ;  Sherman  v. 
McCarthy,  57  id.  507 ;  Williamson  v.  Test,  supra.  Counsers 
citations  are  only  to  such  deeds. 

The  clause  agreeing  to  release  is  modified  by  the  provision  in 
relation  to  enforcing  the  mortgage  in  case  of  default.  Pierce  v. 
Kneeland,  16  Wis.  673. 

It  would  be  inequitable  to  enforce  the  agreement  for  a  partial 
release.  He  who  seeks  equity  must  do  equity.  Taylor  v.  Holter, 
1  Mon.  706  ;  Lull  v.  Stone,  37  111.  227 ;  Clark  v.  Baker,  14  CaL 
612 ;  3  Pom.  Eq.,  §§  1404,  1405,  889,  899. 

By  the  Court  : 

This  case  is  reversed  on  the  ground  that  the  district  court  erred 
in  subjecting  the  homestead  lot  to  the  mortgage,  it  having  been 
discharged  therefrom  by  payment  under  the  terms  of  the  mort- 
gage. There  was  no  breach  of  the  covenants  of  the  mortgage 
upon  which  the  mortgagee  could  recover.    All  concur. 

VOL.  6,  DAK. — 16 
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LuoE,  Bespondent,  v.  American  Mortgaob    and  Invbbtment 

Company,  Appellant. 

1.  Mortgage  —  Extinguishment  —  Homestead,  Inoumbranoe  of. 

Under  g  8,  chap.  88,  Pol.  C,  providing  that  an  incumbrance  of  a  home- 
stead shall  be  of  no  validity  unless  signed  by  husband  and  wife,  AM, 
that  after  a  mortgage  on  the  homestead  had  been  paid  the  husband  alone 
could  do  no  act  whereby  the  mortgage  could  be  revived  for  the  purpose 
of  securing  another  obligation. 

(Argued  and  determined  at  the  February  Term,  1889.) 


APPEAL  from  the  district  court,  Lake  county ;  Hon.  J.  E. 
Garland,  Judge. 
• 

This  was  an  action  by  the  respondent  Herman  N.  Luce  against 
the  appellant  company,  to  recover  damages  and  a  statutory  penalty 
for  the  company's  refusal  to  satisfy  a  certain  mortgage. 

It  appeared  that  in  September,  1885,  the  plaintiff  had  certain 
liens  upon  his  homestead,  amounting  to  about  $1,700,  some  of 
which  were  not  then  due.  To  satisfy  these  liens  he  entered  into 
an  arrangement  with  the  defendant  whereby  it  took  a  mortgage 
of  $2,000  upon  the  homestead,  and  agreed  to  pay  them  off. 
Among  the  liens  was  a  mortgage  to  the  New  England  Loan  and 
Trust  Company.  When  appellant  paid  this  lien  it  took  an  assign- 
ment of  the  mortgage  instead  of  a  satisfaction.  Under  a  claim 
that  the  $2,000  was  not  sufficient  to  pay  the  liens,  it  then  caused 
the  plaintiff  to  give  his  note  for  the  difference,  and  some  other 
small  claims  against  him,  and  to  secure  the  note,  $265,  he  signed 
the  following  indorsement  upon  the  New  England  Loan  and  Trust 
Company  mortgage  note :  "  I  hereby  agree  to  leave  this  note  and 
mortgage  attached,  as  collateral  to  a  note  of  $265.00,  due  February 
28,  1886.  H.  N.  Luce."  At  the  time  of  the  indorsement  the 
property  described  in  the  mortgage  was  the  plaintiff's  homestead. 
Subsequent  to  these  transactions  the  plaintiff  sold  the  homestead, 
and  the  purchaser  reserved  out  of  the  consideration  an  amount 
sufficient  to  discharge  the  New  England  company  mortgage. 
After  the  amount  had  been  paid  to  the  appellant  and  the  mort- 
gage discharged,  the  plaintiff  brought  this  action. 

The  plaintiff  contended  that  the  $265  note  and  the  security  in- 
dorsement were  obtained  without  consideration,  and  by  means  of 
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threats.  This  was  denied  by  the  defendant.  Under  the  view 
taken  of  the  case  by  the  conrt  below  this  contention  did  not  be- 
come material,  as  it  instructed  the  jury  that  if  they  found  the  New 
England  company  note  and  mortgage  had  been  paid  by  the  $2,000 
mortgage,  then  the  matter ^of  the  indorsement  need  not  be  con- 
sidered by  them.  At  the  close  of  the  evidence,  counsel  for  each 
party  requested  the  court  to  direct  a  verdict  in  his  favor.  These 
requests  were  denied,  the  court  determining  to  submit  the  matter 
of  payment  to  the  jury.  There  being  practically  no  issue  on  this, 
the  jury  returned  a  verdict  for  the  plaintiflE  for  the  amount  that 
had  been  paid  to  discharge  the  mortgage,  and  also  the  statutory 
penalty  prescribed  by  section  1735,  0.  C.  After  a  motion  for  a 
new  trial  had  been  denied,  and  final  judgment  entered,  defendant 
appealed. 

Bailey  cfe  Davis  and  B.  A.  Murray^  for  appellant. 

The  question  for  determination  is,  did  the  transaction  between 
the  parties  necessarily  extinguish  the  New  England  Loan  and 
Trust  Company  mortgage  so  that  it  could  not  be  kept  alive  by  the 
subsequent  agreement  of  the  parties  ?  Under  the  original  arrange- 
ment it  was  appellant's  duty  to  pay,  but  this  could  be  changed  by 
agreement  which  was  done.  39  Yt.  211.  It  was  the  intention 
of  the  parties  that  the  mortgage  should  not  be  extinguished.  This 
must  control.  Goulding  v.  Bunster,  9  Wis.  460 ;  Champney  v. 
Coope,  32  N.Y.  543 ;  Jones,  Mort.,  §§  944, 945 ;  Sheddy  v.  Gerau, 
113  Mass.  378. 

H.  H.  Keith  and  C.  P.  Bates,  for  respondent. 

A  mortgage  that  has  been  paid  \b  functus  officio^  and  cannot  be 
revived  by  any  subsequent  agreement.  Ledyard  v.  Chapin,  6 
Ind.  320 ;  Kellogg  v.  Ames,  41  Barb.  218 ;  Mead  v.  York,  6  N. 
Y.  449  ;  Kortright  v.  Cady,  21  id.  343 ;  Stoddard  v.  Hart,  23  id. 
556 ;  Holman  v.  Bailey,  3  Mete.  55 ;  Merril  v.  Chabe,  3  Allen, 
339.  The  cases  cited  by  appellant  are  distinguishable  in  that  in 
all  of  them  at  the  time  the  payment  was  made,  it  was  the  intention 
of  the  parties  to  keep  the  mortgage  alive.  See,  also,  Pelton  v. 
Knapp,  21  Wis.  72 ;  Harbeck  v.  Banderbilt,  20  N.  Y.  395. 

The  mortgage  being  upon  the  homestead,  it  could  not  be  re- 
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vived  bj  this  indorsement  of  the  husband  alone.    §  3,  chap.  38, 
Pol.  .0. ;  Spencer  v.  Fredendall,  15  Wis.  736. 

By  the  Court  : 

The  judgment  of  the  lower  court  is  affirmed. 

This  court  holds  that  under  the  facts  in  the  case  the  giving  of 
the  $2,000  mortgage  by  Luce  to  the  defendant  was  a  payment  of 
the  New  England  Loan  and  Trust  Company's  mortgage,  and  the 
plaintiff  Luce  could  afterward  do  no  act  to  invest  it  with  any  va- 
lidity. All  concur  except  MoConnell  and  Carland,  JJ.,  not 
sitting. 


MoEat,  Bespondent,  v.  Shotwell  et  al.,  Appellants. 

1.  Chattel  Mortgages —Validity  — After-Aoquired   Property — 
Accounting  for  Proceeds. 

A  mortgage  of  a  stock  of  goods  and  such  goods  as  might  thereafter  be 
added  to  the  stock  *'  by  way  of  replenishing  "  it,  Is  valid  under  section  1704, 
G.  0.,  which  provides  that  ''an  agreement  may  be  made  to  create  a  lien 
upon  property  not  yet  acquired."  This  replenishing  provision  would  not 
render  the  instrument  void  on  its  face,  for  of  itself,  it  would  give  no  right 
to  sell  except  to  replenish. 

2.  Same  —  Trial  —  Question  of  Law. 

Where  in  such  case  the  mortgage  property  had  been  attached,  and  there 
was  no  evidence  of  fraud  in  fact,  or  that  the  mortgagors,  while  in  posses- 
sion, had  disposed  of  any  of  the  mortgaged  property  for  their  own  benefit, 

m 

held,  proper  for  the  court  to  direct  a  verdict  in  favor  of  the  mortgagee  in 
an  action  of  replevin  against  the  parties  who  had  taken  it  from  his  posses- 
sion on  the  attachment. 

8.  Same  — Evidence— Materiality. 

In  an  action  of  replevin  by  a  mortgagee  against  attaching  creditors,  the 
issue  being  the  validity  of  the  mortgage,  the  fact  of  whether  or  not  the 
mortgagee  in  foreclosing  the  mortgage  after  the  attachment  had  been  made 
had  given  the  requisite  notice,  or  the  fact  of  the  amount  of  the  property 
.  they  sold,  is  immaterial.  So,  also,  the  mortgagors  being  in  possession 
after  the  execution  of  the  mortgage  and  prior  to  the  attachment,  it  not 
appearing  that  they  had  disposed  of  any  of  the  property  during  the  time. 

(Argued  and  determined  at  the  February  Term,  1889.) 

APPEAL  from  the  district  court,  Lake  county;  Hon.  J.  E. 
Cabland,  Judge. 

This  was  an  action  in  claim  and  delivery  by  respondent  Alex* 
ander  McKay,  against  the  appellants,  Theodore  Shotwell,  A.  M. 


1889.]  MCKAY  V.    8H0TWELL.  126 

Clerihew,  Wm.  Lothman  and  Wm.  Lee,  sheriff,  to  recover  posees- 
sion  of  a  stock  of  goods  upon  which  respondent  had  a  mortgage. 
Appellants,  defendants  below,  took  tl^e  goods  from  the  possession 
of  respondent,  plaintiff,  gn  an  attachment  against  his  mortgagors 
on  tlie  ground  that  the  mortgage  was  fraudulent  as  against  them. 
The  value  of  the  goods  and  the  taking  as  alleged  in  the  complaint 
was  admitted  by  the  answer ;  the  only  issue  was  the  validity  of 
the  plaintiff's  mortgage,  which  was  attacked  because  of  certain 
provisions  it  contained.  The  mortgage  was  executed  by  Berg- 
streser  Brothers,  on  the  5th  of  April,  1888,  to  secure  twelve  of 
their  past-due  promissory  notes  to  the  plaintiff.  It  covered  their 
stock  of  general  merchandise  of  all  kinds  and  outstanding  ac- 
counts, ^^ogether  with  all  of  the  store  furniture,  fixtures  and 
property  in  and  about  said  store,  and  also  any  and  all  goods  and 
merchandise  of  every  name  and  kind  that  shall  hereafter  be  placed 
by  us  in  said  store  by  way  of  replenishing  our  present  stock  of 
goods  aforesaid.  The  true  intent  and  meaning  hereof  is  that  we 
intend  to  mortgage  all  our  property  of  every  kind  in  and  about 
said  store  to  secure  the  payment  of  the  debts  hereinafter  men- 
tioned, the  same  being  for  the  purchase-money  of  the  property  so 
mortgaged  as  security  for  payment  to  said  Alexander  McKay  of 
12,002.24,  with  interest  thereon  as  expressed  in  twelve  promis- 
sory notes."  Then  follows  a  description  of  the  notes ;  covenant 
of  ownership  and  right  to  mortgage ;  provision  that  in  the  event 
of  their  default,  or  their  "  attempting  to  dispose  of  or  remove  '* 
the  property,  or  if  the  mortgagee  deem  himself  insecure,  then,  in 
any  such  event,  he,  or  his  assignee,  might  take  possession  and  sell 
the  property  to  satisfy  the  debt  and  expenses.  As  will  be  seen, 
there  was  no  provision  whereby  the  mortgagors  were  given  the 
right  to  possession  other  than  its  implication  from  the  provision 
as  to  replenishing  the  stock,  and  the  one  giving  the  mortgagee  the 
right  to  possession  in  the  event  of  their  default,  or  deeming  him- 
self  insecure.  Neither  were  there  any  of  those  provisions  usually 
found  in  such  instruments  whereby  sales  are  permitted  upon  the 
proceeds  being  accounted  for.  The  mortgage  was  filed  for  record 
the  day  of  its  execution ;  the  mortgagee  took  possession  6i  the 
property  the  next  day  and  it  was  attached  in  his  hands  the  same 
day  by  the  defendants.     On  the  trial  the  plaintiff  offered  his 
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mortgage  in  evidence  and  the  defendants  objected  to  it  on  the 
ground  that  it  was  void  on  its  face  in  that  the  instrament  taken 
together,  permitted  the  mortgagors  to  remain  in  possession  and 
dispose  of  the  property  in  the  usual  conrse  of  business.  This  ob- 
jection was  overruled  and  the  defendants  excepted. 

The  defendants  inquired  of  the  witness  who  foreclosed  the  mort- 
gage for  the  plaintiff,  subsequent  to  the  attachment,  if  he  posted 
notices  of  sale,  also  how  much  of  the  property  plaintiff  sold  to 
pay  the  mortgage.  The  court  sustained  objections  to  these  in- 
quiries as  being  immaterial,  also  an  objection  to  an  inquiry  of 
one  of  the  mortgagors,  if,  after  he  gave  the  mortgage  on  the  Sth, 
his  store  was  not  open  for  business  ^'  down  until  the  closing  time 
in  the  evening."  The  witness  afterward  in  answer  to  a  question, 
if  he  sold  any  goods  from  the  time  he  executed  the  mortgage  till 
the  mortgagee  took  possession,  said :  "  I  don't  remember  that  I 
did.     I  don't  know." 

There  was  no  evidence  tending  to  show  that  the  mortgagors 
did  not  honestly  owe  the  plaintiff  the  amount  of  the  notes,  nor 
was  there  any  evidence  tending  to  show  that  the  mortgage  was 
not  given  for  the  sole  purpose  of  securing  the  payment  of  the 
debt  evidenced  by  the  notes.  In  other  words,  there  was  no  fraud 
in  fact  shown.  The  only  substantial  contention  of  the  defendants 
was,  that  the  mortgage  was  fraudulent  on  its  face.  At  the  close 
of  the  evidence,  the  court,  upon  the  application  of  the  plaintiff, 
directed  the  jury  to  return  a  verdict  in  his  favor,  to  which  the  de- 
fendants excepted.  After  the  denial  of  a  motion  for  a  new  trial 
and  the  entry  of  final  judgment  the  defendants  appealed. 

Wm,  McChrath  and  Parlima/n  <fe  Stoddard^  for  appellants. 

The  clauses  permitting  the  mortgagors  to  remain  in  possession 
and  replenish  the  stock,  contemplated  continuing  the  business  as 
before  and  disposing  of  the  proceeds  of  the  sales  as  the  mort- 
gagors saw  fit.  This  rendered  the  mortgage  invalid,  and  it  should 
not  have  been  admitted  in  evidence.  Griswold  v.  Sheldon,  4  N. 
Y.  581 ;  Southard  v.  Benner,  72  id.  424;  Bracket  v.  Harvey,  91 
id.  214 ;  Robinson  v.  ElUott,  22  Wall.  513,  Boone,  Mort.,  §  283. 

The  evidence  as  to  posting  notices  of  sale  should  have  been  ad- 
mitted.    Also,  that  as  to  the  mortgagors  being  in  possession  after 
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the  execution  of  the  mortgage.  The  evident  purpose  was  to 
show  posseesion  for  the  purpose  of  sale.  If  it  was  for  that  pur- 
pose, there  being  no  provision  as  to  the  disposition  of  the  proceeds, 
the  mortgage  was  void.  Appellants  should  have  been  permitted 
to  show  the  amount  of  property  sold,  as  there  may  have  been 
property  in  plaintiffs  hands  subject  to  the  attachment. 

The  case  should  have  been  submitted  to  the  jury.  The  mort- 
gagors were  in  possession  for  a  time;  this,  with  the  provision  to 
replenish,  and  none  to  account,  raised  an  issue  of  fact.  Bissell  v. 
Hopkins,  3  Cow.  165 ;  May  v.  Walter,  56  N.  Y.  8 ;  Tilson  v.  Ter- 
willeger,  id.  273 ;  White  v.  Cole,  24  Wend.  116 ;  Swift  v.  Hart, 
12  Barb.  530 ;  Butler  v.  Vosburg,  1  N.  T.  196. 

R.  A.  Mtt/rray^  Bailey  <&  Da/oia  and  Winsor  <&  Kittredge^  for 
respondent. 

There  is  no  claim  that  the  demand  secured  was  not  an  honest 
debt.  Appellants'  contention  as  to  the  mortgagors'  right  to  pos- 
session cannot  prevail.  §  1733,  C.  C.  Their  construction  of  the 
^'  replenishing  "  clause  is  unwarranted.  It  does  not  mean  a  right 
to  first  diminish,  but  rather  to  replenish  and  an  extension  of  the 
mortgage  over  the  stock  as  replenished.  This  is  permissible. 
§  1704,  C.  C.  If  the  language  implied  a  right  to  sell  it  would  not 
be  to  convert  the  proceeds,  but  to  replenish.  The  right  to  sell  is 
negatived  by  the  provision  authorizing  the  mortgagee  to  take  pos- 
session in  case  the  mortgagors  attempt  to  dispose  of  the  property. 
The  mortgage  should  be  construed  in  accordance  with  an  honest  in- 
tention. Gay  V.  Bidwell,  7  Mich.  519.  This  provision  covering 
after-acquired  property  did  not  invalidate  the  mortgage.  Robin- 
son V.  Elliott,  22  Wall.  523 ;  People's  Sav.  Bk.  v.  Bales,  120  U. 
S.  556,  7  Sup.  Ct.  Rep.  679;  Hunter  v.  Bostwick,  43  Wis.  583; 
Ronnely  v.  Converse,  71  id.  524 ;  Hughes  v.  Cory,  20  la.  399. 

The  evidence  as  to  posting  notices  was  immaterial.  It  was  after 
the  attachment  and  it  could  make  no  difference  whether  the  mort- 
gage was  foreclosed  or  not.  The  same  may  be  said  as  to  the 
mortgagors'  possession  after  the  execution  of  the  mortgage;  if, 
however,  there  was  error  here,  it  was  cured  by  the  witnesses 
afterward  testifying  there  were  no  sales  made.  The  amount  of 
property  sold  was  immaterial,  as  it  was  after  the  attachment,  and 
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appellants  had  not  paid  the  mortgage.  §  1754,  C.  C.  The  plain- 
tiff waa  entitled  to  all  of  the  property.  Madison  Nat.  Bk.  v. 
Farmer,  6  Dak.  282,  40  N.  W.  Rep.  345. 

By  the  Coubt  : 

The  judgment  of  the  district  conrt  is  affirmed  for  the  follow- 
ing reasons : 

1.  By  section  1733,  0.  C,  a  mortgage  does  not  entitle  the  mort- 
gagee to  the  possession  of  the  property  nnless  authorized  by  the 
express  terms  of  the  mortgage. 

2.  Section  1704  provides  that  an  agreement  may  be  made  to 
create  a  lien  upon  property  not  yet  acquired  by  the  party  agreeing 
to  give  the  lien,  or  not  yet  in  existence. 

3.  The  mortgage  does  not  contain  any  provision  allowing  the 
mortgagors  to  dispose  of  the  goods  and  apply  the  proceeds,  or  any 
part  thereof,  to  their  own  use. 

4.  If  the  language  of  the  mortgage  fairly  implies  any  right  of 
the  mortgagors  to  sell,  it  could  only  be  by  the  terms  of  the  mort- 
gage for  the  purpose  of  buying  goods  to  replenish  the  stock. 

5.  There  was  no  evidence  tending  to  show  that  after  the  execu- 
tion of  the  mortgage  the  mortgagors  sold  any  of  the  stock  with 
the  knowledge  or  assent  of  the  mortgagee,  or  applied  any  proceeds 
to  their  own  nse. 

6.  The  mortgage  was  not  fraudulent  m  law,  and  there  being  no 
evidence  tending  to  show  that  it  was  fraudulent  in  fact,  it  was  not 
error  for  the  trial  court  to  direct  a  verdict  for  the  plaintiff. 

7.  The  testimony  excluded  is  not  deemed  material,  and  there 
was,  therefore,  no  error  in  the  ruling  of  the  court  below.  All 
concur,  except  McConnkll  and  Oakland,  JJ.,  not  sitting. 


Terkftory,  Defendant  in  Error,  v.  Ely,  Plaintiff  in  Error. 

1.  Evidence  —  Mortgage  —  Subscribing  Witness  — Criminal  Law. 

In  a  prosecution  for  obtaining  property  under  false  pretenses,  the  pre- 
tenses being  with  reference  to  the  transfer  of  an  alleged  fraudulent  mort- 
gage, the  court  admitted  the  mortgage  in  evidence  without  calling  sub- 
scribing witnesses.     Held,  proper. 

2.  False  Pretenses  —  Defense  —  Snffloienoy. 

Though  one  might  be  personally  liable  on  his  assignment  of  an  instm- 
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ment,  still,  that  would  famish  no  defense  for  obtaining  money  under  false 
pretenses  bj  means  of  the  assignment. 

8.  Trial — Argument  of  Counsel— Appeal  to  Prejudice. 

In  a  prosecution  for  obtaining  property  under  false  pretenses  by  means 
of  a  mortgage  which  the  defendant  claimed  was  given  to  him  for  a  patent 
right,  the  prosecuting  attorney,  in  his  closing  argument  to  the  jury,  stated: 
"  Some  one  has  said  there  are  three  kinds  of  robbers;  daylight  robbers, 
robbers  in  the  night  and  patent-right  robbers."  Held^  these  remarks  would 
not  warrant  granting  a  new  trial. 

(Argued  and  determined  at  the  February  Term,  1889.) 


ERBOK  to  the  district  court,    Beadle  coanty ;  Hon.  James 
Spenceb,  Judge. 

The  plaintiflE  in  error,  Irving  W.  Ely,  was  indicted  for  obtain- 
ing property  nnder  false  pretenses.  It  appeared  one  Miles,  the 
prosecuting  witness,  sold  to  him  certain  personal  property  for  $500. 
Part  of  the  consideration  paid,  $220,  was  cash,  and  the  balance 
consisted  of  a  note,  $280,  payable  to  the  order  of  Ely,  secured  by 
a  chattel  mortgage,  which  Ely  assigned  to  Miles.  Both  instru- 
ments appeared  to  have  been  executed  by  one  L.  Braddock.  The 
false  pretenses  were  predicated  on  the  passing  of  this  note  and 
mortgage  off  on  to  Miles.  It  was  charged  in  the  indictment  that 
the  defendant  represented  the  instruments  to  be  genuine,  and  the 
property  described  in  the  mortgage  to  be  in  existence,  all  of  which 
representations,  it  was  alleged,  were  false.  The  mortgage  purported 
to  have  been  executed  in  the  presence  of  two  witnesses.  The  prose- 
cution offered  it  in  evidence  without  calling  either  of  the  subscrib- 
ing witnesses.  The  defendant  objected  to  its  introduction  on  the 
ground  that  no  foundation  had  been  laid  —  "  no  proof  of  instru- 
ment." The  objection  was  overruled  and  an  exception  taken.  The 
record  showed  no  claim,  or  offer  of  proof  on  the  part  of  the  prose- 
cution, that  the  signatures  of  the  witnesses  were  not  genuine. 

The  prosecution  made  no  proof  that  the  note  and  mortgage  had 
been  presented  to  the  defendant,  or  that  he  had  failed,  or  refused, 
to  pay  them.  The  defendant  testified  on  this  point  that  the  in- 
strument had  not  been  tendered  back  to  him ;  that  he  had  never 
been  called  upon  to  pay  the  note.  He  also  testified  :  ^'  I  have 
always  been  ready  and  willing  to  fulfill  my  contract  of  indorse- 
ment on  that  note.  Am  ready  to  nay  it  now."  The  indorsement 
referred  to  was  in  these  words :  "  Huron,  April  8, 1886.    I  hereby 

VOL.  6,  DAK.— 17 
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assign  all  my  interest  in  the  within  note  to  M.  H.  Miles,  with  re- 
course. Irving  W.  Ely/'  The  note  was  dated  March  19,  1886, 
and  matured  October  19,  1886. 

The  defendant  testified  he  obtained  the  note  and  mortgage  from 
Broaddock,  the  mortgagor,  on  the  sale  to  him  of  a  patent  right. 
At  the  time  of  the  trial  the  defendant  testified  he  was  a  farmer 
by  occupation.  The  district  attorney,  in  his  closing  argument  to 
the  jury,  stated  :  "  Some  one  has  said  that  there  are  three  kinds 
of  robbers :  daylight  robbers,  robbers  in  the  night,  and  patent 
right  robbers."  Defendant,  by  his  counsel,  asked  an  exception  to 
these  remarks,  whereupon  the  court  stated :  "  You  may  have  the 
exception."  The  court  in  its  charge  to  the  jury  made  no  refer- 
ence to  the  remarks. 

The  defendant  having  been  convicted,  and  his  motion  for  a  new 
trial  overruled,  sued  out  this  writ  after  the  rendition  of  final  judg- 
ment. 

A.  B.  Melville,  for  plaintiflE  in  error. 

The  subscribing  witnesses  should  have  been  called.  Jackson  v. 
Waldron,  13  Wend.  178,  196 ;  Willoughby  v.  Oarleton,  9  Johns. 
136 ;  Jones  v.  Underwood,  28  Barb.  481 ;  Hodmett  v.  Smith,  41 
How.  Pr.  190 ;  King  v.  Smith,  21  Barb.  158 ;  Van  Dyke  v. 
Thayer,  19  Wend.  162 ;  Shuby  v.  Champlain,  4  Johns.  461 ;  True 
v.  Druse,  4  Wend.  313  ;  Losee  v.  Losee,  2  Hill,  609 ;  Huy  v. 
Hendrics,  3  Cal.  427 ;  Stevens  v.  Trevin,  12  id.  306, 

If  Miles  could  have  recovered  from  the  defendant,  he  was  not 
defrauded.  People  v.  Walker,  28  N.  W.  Eep.  873.  Ely's  in- 
dorsement  of  the  note  waa  a  conditional  undertaking,  and  there 
was  no  liability  until  after  he  was  in  default.  3  Kent,  88 ;  Story, 
Prom.  N.,  §  135. 

There  should  be  a  new  trial  because  of  the  remarks  of  the  prose- 
cuting attorney  to  the  jury.  Smith  v.  People,  8  Pac.  Rep.  920 ; 
Sasse  V.  State,  32  N.  W.  Rep.  849 ;  People  v.  Ovid,  26  id.  302  ; 
Clark  v.  State,  5  S.  W.  Rep,  116. 

T.  L.  Skinner,  Attorney 'General,  and  W.  B.  Sterling,  for  de- 
fendant in  error. 

The  mortgage  was  not  offered  to  prove  its  genuineness,  but  as  a 
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part  of  the  transaction  by  which  Miles  was  defrauded.  Subscrib- 
ing witnesses  in. such  case  need  not  be  called.  People  v.  Marian, 
29  Mich.  31 ;  People  v.  Sharp,  19  N.  W.  Kep,  168. 

That  Miles  might  be  able  to  collect  the  amount  of  the  note  and 
mortgage  from  Ely  was  immaterial  to  the  issue  of  the  latter's 
having  defrauded  the  former.  Commonwealth  v.  Coe,  115  Mass. 
481 ;  Commonwealth  v.  Tenney,  97  id.  50 ;  Commonwealth  v. 
Mason,  105  id.  103 ;  State  v.  Thatcher,  35  N.  J.  L.  445 ;  S.  C, 
1  Green,  C.  L. 

The  control  of  the  matter  of  argument  is  largely  in  the  discre- 
tion of  the  trial  court.  There  is  nottiing  here  that  would  warrant 
interference.  Epps  v.  State,  1  N.  E.  Rep.  492  ;  Scripps  v.  Reiley, 
35  Mich.  371 ;  Kairns  v.  Trustees,  6  N.  W.  Rep.  838 ;  Rehberg 
V.  Mayor,  2  N.  E.  Rep.  11 ;  Anderson  v.  State,  7  id.  62.  The  re- 
marks  could  have  no  application  to  the  defendant  as  he  was  before 
the  jury  as  a  farmer,  not  a  patent  right  vender. 

By  the  Court  : 

The  judgment  of  the  lower  court  is  affirmed : 

1.  This  court  holds  there  was  no  error  in  receiving  the  mort- 
gage in  evidence  without  the  production  of  the  subscribing  wit- 
nesses—  this  being  a  criminal  case  and  the  action  not  being 
founded  upon  that  instrument. 

2.  It  was  no  defense  that  the  prosecuting  witness  might  event- 
ually recover  for  the  injury  sustained. 

3.  The  language  of  the  district  attorney  to  the  jury  was  not  of 
a  character  to  warrant  a  new  trial.  All  concur  except  MoConnell 
and  Spenoer,  J  J.,  not  sitting. 


TEBBrroRY  OF  Dakota,  Defendant  in  Error,  v.  Ring,  PlaintifiE  in 

Error, 

1.  Chnminal  Law --Special  Plea-— Siiffioienoy. 

A  plea  that  the  defendant  has  already  been  convicted  of  the  offense 
charged  in  the  indictment  and  was  thereafter  acquitted  by  the  judgment 
of  the  court,  is  a  nullity.  It  is  not  sufficient  either  as  a  plea  of  former 
conviction  or  acquittal. 

2.  Same  —  Trial  —  Statement  of  Issue  —  Sufficiency. 

Section  343,  C.  Cr.  Pro.,  provides  that  in  a  prosecution  for  felony,  "  the 
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derk  or  district  attomej  mast  read  [the  indictment]  and  state  the  plea  of 
the  defendant  to  the  jury."  Where  these  directions  had  not  been  com- 
plied  with,  but  it  appeared  the  district  attorney  stated  the  offense  charged, 
and  the  defendant's  plea  to  each  juror  as  he  was  being  impaneled,  and 
that  after  the  jury  had  been  sworn  to  try  the  case,  in  his  opening  remarks, 
he  stated  to  them  the  allegations  of  the  indictment  in  substance,  the  plea 
and  the  proof  he  expected  to  introdace.  Meld,  that  the  jnry  were  sufficiently 
informed  of  the  issue  they  were  to  try,  and  the  denial  of  a  new  trial  for 
the  omission  stated  was  proper. 

3.  Same — Instructions  as  to  Ai^eing  upon  Verdict. 

A  jury  having  been  out  twenty-eight  hours  in  a  prosecution  for  felony, 
and  haying  been  brought  in  for  further  instructions,  the  court,  after  giv- 
ing the  instructions,  stated  to  them :  ''  I  think  you  will  be  able  to  arrive 
at  a  verdict  in  this  case;  the  case  has  been  twice  tried  at  a  great  deal  of 
expense  to  this  county,  and  it  seems  to  me,  gentlemen,  that  you  ought  to 
agree  on  a  verdict."  Held,  that  while  these  remarks  were  objectionable, 
they  would  not  warrant  setting  aside  the  verdict. 

4.  Same  — Jury  — Separation. 

Where,  in  a  prosecution  for  felony,  the  jury  separated  after  the  case  had 
been  finally  submitted  to  them,  but  it  appeared  that  none  of  the  jurors 
had  had  any  communication  with  any  one  during  their  separation  respect- 
ing the  matter  under  consideration,  held,  their  verdict  should  not  be 
disturbed. 

5.  Same — Verdict — Impeachment. 

A  verdict  cannot  be  impeached  by  the  affidavits  of  the  jurors. 

(Argued  and  determined  at  the  February  Term,  1889.) 

EBROB  to  the   district  court,  Beadle  county;  Hon.  James 
Sfienoeb,  Judge. 

The  plaintiff  in  error,  Benjamin  King,  was  indicted  for  an 
assault  with  intent  to  do  great  bodily  harm.  To  this  indictment 
he  entered  a  plea  of  not  guilty,  and  also  a  plea  of  former  convic- 
tion as  it  was  termed  in  the  record.  It  was  in  these  words :  "  The 
defendant,  Benjamin  F.  King,  on  his  own  behalf  plead  to  the  in- 
dictment found  at  the  February,  1888,  term  of  the  district  court 
herein  that  he  has  already  been  convicted  by  the  jury  of  the 
offense  charged  in  this  indictment,  to- wit :  on  the  13th  day  of 
April,  A.  D.  1887,  and  thereafter  discharged  and  acquitted  by 
the  judgment  of  the  court  herein  on,  to-wit :  May  2,  1887."  The 
prosecution  interposed  a  demurrer  to  this  pica.  The  court  sus- 
tained the  demurrer  and  the  defendant  excepted.  The  case  then 
proceeded  to  trial  on  the  plea  of  not  guilty  and  the  defendant  was 
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coovicted.  The  crime  with  which  he  was  charged  constituted  a 
felony  under  the  statutes  of  the  territory. 

Immediately  after  the  rendition  of  the  verdict  the  defendant 
gave  notice  of  an  intention  to  move  for  a  new  trial  for  substan- 
tiaUy  the  following  reasons :  The  omission  of  the  prosecution  to 
read  the  indictment  to  the  jury  and  state  the  defendant's  plea 
thereto,  as  required  by  section  343,  C.  Cr.  Pro.;  instructions  of 
the  court ;  separation  of  the  jury  and  their  misconduct. 

It  appeared  by  the  affidavits  of  the  defendant's  counsel  that 
after  the  jury  were  impaneled  and  sworn,  neither  the  district 
attorney,  nor  the  clerk  of  the  court,  read  the  indictment,  or  stated 
the  defendant's  plea  to  the  jury.  This  was  not  controverted  by 
the  prosecution,  but  it  appeared  by  the  affidavit  of  the  district  at- 
torney that  in  impaneling  the  jury  he  stated  the  offense  charged 
in  the  indictment  against  the  defendant  and  his  plea  thereto,  to 
each  juror  as  he  was  being  impaneled,  and  that  after  the  jury 
had  been  impaneled  and  sworn,  in  his  opening  remarks  he  in  sub- 
stance stated  the  allegations  of  the  indictment  and  the  plea,  and 
also  fully  stated  the  facts  he  proposed  to  prove  under  the  indict- 
ment. 

After  the  jury  had  been  sent  out  to  deliberate  on  their  verdict, 
they  desired  further  information  upon  the  law  of  the  case,  where- 
upon they  were  brought  in  and  instructed  in  the  presence  of 
counsel  for  the  territory  and  defendant.  At  this  time  they  had 
been  out  twenty-eight  hours,  and  the  court  in  concluding  its  in- 
structions used  to  them  the  language  quoted  in  the  third  head- 
note.     The  defendant  excepted  to  these  remarks. 

It  also  appeared  on  the  motion  for  a  new  trial  that  immediately 
after  the  case  had  been  finally  submitted  to  the  jury,  they  were 
permitted  to  separate  for  a  five  minutes  recess.  This  was  in  the 
afternoon.  In  the  evening  eleven  of  the  jurors  were  taken  from 
their  room,  and  with  bailiffs  went  in  a  body  about  ten  squares 
away  to  a  hotel  for  supper.  The  twelfth  juror,  being  lame  and 
unable  to  accompany  the  others,  remained  locked  up  in  the  jury- 
room  during  their  absence.  On  the  following  morning  a  like 
separation  occurred  for  breakfast.  After  notice  of  the  application 
for  a  new  trial,  the  court  called  the  jury  together  and  examined 
them,  and  it  appeared  none  had  talked  with  any  one  as  to  the 
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matter  under  consideration  during  their  separations  and  while  thej 
were  out  of  their  room.    • 

It  appeared  bv  the  affidavits  of  two  of  the  jurors  that  on  return- 
ing from  one  of  their  meals,  one  of  the  jurors  took  from  the  court 
room  a  copy  of  the  Compiled  Laws  of  the  territory,  which  con- 
tained all  of  the  statutory  provisions  concerning  the  crime  with 
which  the  defendant  was  charged.  It  also  appeared  by  these  affi- 
davits that  these  provisions  of  the  statute  were  read  and  discussed 
by  the  jury  before  determining  upon  their  verdict.  On  the  mo- 
tion of  the  prosecution  these  affidavits  were  stricken  from  the 
record,  and  the  defendant  excepted.  The  motion  for  a  new  trial 
having  been  denied  and  final  judgment  entered,  the  defendant 
sued  out  this  writ. 

J".  B.  KeUey^  A.  B.  Melville  and  (?.  O.  OoopeTj  for  plaintiff 
in  error. 

The  plea  of  former  conviction  raised  an  issue  of  fact.  §§  292, 
293,  C.  Or.  Pro. ;  Pudgen  v.  State,  1  H.  &  T.  Or.  Def .  424 ; 
People  V.  Kinsey,  61  Cal.  278. 

The  court  coerced  the  verdict.  State  v.  Hurst,  3  Am.  Orim. 
Rep.  100 ;  State  v.  Bybee,  2  id.  449. 

The  indictment  should  have  been  read  and  the  defendant's  plea 
stated  to  the  jury.  §  343,  0.  C.  Pro.  This  section  is  mandatory, 
Galloway  v.  Commonwealth,  5  Cr.  L.  M.  143 ;  U.  S.  v.  Reid,  12 
How.  361 ;  Territory  v.  Christensen,  31  N.  W.  Rep.  847;  1  Bish. 
Cr.  Pro.  91. 

In  case  of  felony  injury  is  presumed  on  the  separation  of  the 
jury.  People  v.  Backus,  5  Cal.  275 ;  People  v.  Brannigan,  21  id. 
338 ;  Daniel  v.  State,  2  Am.  Cr.  L.  421 ;  Maher  v.  State,  3  Minn. 
329. 

The  jury  must  receive  the  law  from  the  court.  §§  845,  347, 
377,  384,  343,  C.  Cr.  Pro.  The  jurors  taking  the  statutes  in  and 
reading  them  requires  the  granting  of  a  new  trial. '  State  v.  Pat- 
terson, 45  Vt.  308 ;  S.  C,  12  Am.  Rep.  200 ;  Merrill  v.  Nary,  10 
Allen,  416 ;  Newkirk  v.  State,  27  Ind.  3 ;  Harrison  v.  State,  37 
Mo.  35 ;  Harris  v.  State,  40  N.  W.  Rep.  317 ;  Hopt  v.  People,  104 
U.  S.  831 ;  18  Conn.  543 ;  6  R.  I.  33 ;  50  Me.  409 ;  7  N.  W.  Rep. 
607 ;  Merriam,  Juries,  492 ;  9  Am.  Cr.  L.  M.  628.    The  affidavits 
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of  the  jurors  should  have  been  received.     Harris  v.  State,  supra; 
11  la.  62 ;  20  id.  195. 

T.  Z.  Skinner,  AUomey-Generalj  and  TT.  i?.  Sterling,  Dia- 
irict  Attorney,  for  defendant  in  error. 

The  plea  of  former  conviction  was  bad  on  its  face. 

The  language  of  the  court  to  the  jury  at  the  time  they  were 
further  instructed  was  not  <5oereive. 

As  the  jury  understood  the  precise  charge  against  the  defend- 
ant and  his  plea  thereto,  the  defendant  was  not  injured  by  the 
omission  to  read  the  indictment  and  state  the  plea.  People  v. 
Sprague,  53  Cal.  491 ;  Osgood  v.  State,  25  N.  W,  Rep.  529 ; 
State  V.  Green,  23  id.  154. 

The  defendant  was  not  prejudiced  by  the  separation  of  the 
jury.  That  being  so,  the  verdict  will  not  be  disturbed.  People 
V.  Bonney,  19  Cal.  427  ;  People  v.  Symonds,  22  id.  348 ;  Terri- 
tory v.  Chenowith,  5  Pac.  Rep.  532 ;  Territory  v.  Nichols,  2  id. 
78 ;  State  v.  Bailey,  3  id.  776 ;  Cook  v.  Territory,  4  id.  887 ; 
State  v.  Fertig,  30  N.  W.  Rep.  633 ;  Crockett  v.  State,  8  id.  603  ; 
People  V.  Douglas,  4  Cow.  26 ;  People  v.  Ransom,  7  Wend.  493 ; 
Eastwood  V.  People,  3  Park.  44 ;  Thom.  &  M.  Juries,  396. 

The  verdict  could  not  be  impeached  by  aflBdavits.  People  v. 
Carnal,  1  Park.  256 ;  Wilson  v.  People,  4  id.  619 ;  People  v. 
Hartung,  17  How.  Pr.  87 ;  Dalrymple  v.  Williams,  63  N.  Y.  363 ; 
Williams  v.  Montgomery,  60  id.  648 ;  People  v.  Baker,  1  Cal. 
406 ;  People  v.  Doyell,  48  id.  85 ;  State  v.  Underwood,  57  Mo. 
40 ;  Woodward  v.  Leavitt,  107  Mass.  453  ;  Territory  v.  Taylor, 
1  Dak.  479. 

By  the  Coubt  : 
This  case  is  affirmed : 

1.  The  plea  interposed  by  the  plaintiff  in  error  was  a  nullity. 
It  was  neither  good  as  a  plea  of  former  conviction,  nor  as  a  plea 
of  former  acquittal. 

2.  There  was  no  error  in  that  part  of  the  charge  complained  of, 
although  the  words  used  by  the  judge,  while  in  some  respects  ob- 
jectionable, were  not  such  as  to  require  a  reversal  of  the  case. 

3.  The  failure  of  the  district  attorney  to  formally  read  the  in- 
dictment and  state  the  plea  to  the  jury  after  they  were  sworn, 
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was  Dot  error,  as  the  record  shows  that  the  jury  were  safficientlj 
informed  of  the  nature  of  the  charge  against  the  pUintifi  in  error, 
and  also  of  his  plea  —  the  character  of  his  defense. 

4.  Under  the  facts  as  to  the  separation  of  the  jury  the  defend- 
ant could  not  possibly  have  been  prejudiced. 

5.  The  affidavits  of  jurors  cannot  be  used  to  impeach  their 
verdict. 

All  concur  except  Spbnoeb  and  Cbofoot,  JJ.,  not  sitting. 


FiBST  Nat.  Bank  of  Canton,  Appellant,  v.  Nobth,  BespondenL 

1.  Frinoipal  and  Agent— Evidenoe — DeelarationB. 

The  declarations  of  an  agent,  to  bind  his  principal,  mast  be  made  at  the 
very  time  he  is  doing  the  act  he  is  authorized  to  do,  and  mast  be  coa- 
oerning  the  act  he  is  then  doing.  The  rank  of  the  agent  can  make  no 
difference  in  the  application  of  this  rale. 

2.  Same  — Appeal— Prejudicial  Error. 

On  an  issue  that  a  chattel  mortgage  was  fraudulent  as  against  the  cred- 
iters  of  the  mortgagor  (for  the  purpose  of  showing  intent)  the  court 
admitted  statements  of  the  president  of  the  mortgagee,  made  three  dajFs 
after  the  execution  af  the  mortgage,  at  a  time  when  an  inventory  of 
the  chattels  was  being  taken,  to  the  effect  that  he  marked  the  goods  low 
*'  BO  parties  would  not  attach."    Held,  inadmissible,  and  prejudicial  error. 

8.  Costs,  Bight  to,  on  Appeal  —  What  Beooverable. 

Under  §  1,  sub.  3,  chap.  11,  L.  1883;  Gomp.  L.,  §  6187,  allowing  the  pre- 
vailing party  costs  *'  for  making  and  serving  a  case  *  *  containing  ex- 
ceptions/' held,  that  such  party  was  entitled  to  this  allowance  in  the  su- 
preme court,  where  he  had  made  a  motion  for  a  new  trial  in  the  court 
below,  "on  the  minutes,"  and  to  review  the  motion  he  prepared  and 
served  a  bill  of  exceptions. 

4.  Same  — Stenographer's  Fees. 

In  such  case  the  fees  paid  the  stenographer  for  a  transcript  of  the  pro- 
ceeding from  which  to  prepare  the  bill  is  taxable  under  g  4,  chap.  52, 
L.  1879;  Comp.  L.,  §  484,  providing  that  stenographer's  fees  for  tran- 
scripts, "shall  be  taxable  costs." 

(Argued  May  8,  1888;  reversed  May  25;  opinion  filed  February  11,  1889.) 

APPEAL  from  the  district  court,  Lincoln  county;  Hon.   0. 
S.  Palmeb,  Judge. 

Z.  JS.  Swezey  and  R.  B.  Tripp^  for  appellant. 

In  permitting  the  statements  of  Mr.  Gale,  made  after  the  exe- 
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cation  of  the  mortgage,  to  go  to  the  jnrj,  the  court  erred.  No 
eabseqnent  act  or  statement  of  an  agent  of  the  plaintiff  was  ad- 
missible to  show  what  the  intention  of  the  parties  was  when  the 
mortgage  was  ezecated.  Goetz  v.  Bank,  119  U.  S.  551,  7  Sup. 
Ot.  Rep.  318;  Packet  Co.  v.  Clongh,  20  Wall.  528  ;  Insurance 
Co.  V.  Mahone,  21  Wall.  152-157 ;  First  Nat.  Bank  v.  Ocean 
Nat.  Bank,  60  N.  T.  278;  Franklin  Bank  v.  Stewart,  37  Me. 
519 ;  Baldwin  v.  Doubledaj,  8  Atl.  Bep.  576 ;  Edwards  v.  Car- 
tis,  9  Pac.  Kep.  793,  794 ;  Clunie  v.  Sacramento  L.  Co.,  7  Pac. 
Rep.  708;  Randall  ▼.  N.  W.  T.  Co.,  11 N.  W.  Rep.  419 ;  Am.  S. 
Co.  V.  Landreth,  102  Pa.  St.  131 ;  C,  B.  &  Q.  R.  R.  Co.  v.  Rid- 
dle, 60  111.  534 ;  Story,  Ag.,  §  185 ;  Vicksburg  &  M.  R.  Co.  v. 
O'Brien,  119  U.  S.  99,  7  Sup.  Ct.  Rep.  118;  Sterling  v.  Buck- 
ingham, 46  Conn.  461-464 ;  Dodge  v.  Childs,  16  Pac.  Rep.  815, 
816 ;  Lane  v.  Bryant,  9  Gray,  245. 

That  the  position  the  agent  holds  does  not  affect  the  rule,  see 
Randall  v,  N.  W.  T.  Co.,  60  N.  T.,  supra.    . 

It  may  be  argued  the  declarations  were  admissible  as  a  part  of 
the  res  gestcB  (the  taking  of ^  the  inventory),  but  this  was  not  the 
purpose  of  the  offer ;  it  was  to  show  the  intent.  Further,  the 
statements  were  made  on  ^Uwo  different  occasions,"  without 
relationship  to  the  invoice.  Again,  there  was  no  issue  with  refer- 
ence to  any  thing  connected  with  the  inventory  of  the  goods,  or  the 
value  thereof. 

The  evidence  was  inadmissible.  A  verdict  has  been  rendered 
against  the  appellant.  The  presumption  is,  there  was  injury.  In 
such  cases,  where  the  appeUate  court  cannot  say  beyond  a  reason- 
able doubt  the  jury  were  not  influenced  by  the  testimony,  it  will 
reverse.  Under  the  issue  in  the  case,  the  statement  of  the 
defendant  of  his  purpose  of  the  proof,  and  the  character  of  the 
statements  adduced,  we  believe  no  argument  is  required  to  show 
the  injury.  On  this  point  see,  also,  Vicksburg,  etc.,  v.  O'Brien, 
supra. 

C.  B.  Keniiedy^  for  respondent. 

The  real  transaction  entered  into  between  the  parties  at  the  time 
the  mortgage  was  made  was  not  expressed  by  it.  The  mortgage 
was  only  a  cover  to  it, — the  covering  up  of  the  greater  part  of  the 
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goods  by  mortgage  for  the  benefit  of  the  Deans,  as  a  shield  and 
cover  to  ward  oflE  creditors.  The  resgestcB  of  the  real  transaction 
covered  every  thing  that  was  said  or  done  with  reference  to  these 
goods  until  the  divisions  provided  for  were  made,  because  the 
divisions  were  a  part  of  the  agreement,  and  come  within  the  rule 
in  Packet  Co.  v.  Clough,  20  Wall.  528.  If  it  was  proper  to 
show  the  division  and  inventory  of  these  goods,  it  would,  un- 
der that  rule,  be  proper  to  show  the  admissions  and  declarations 
made,  accompanying  the  inventory.  These  declarations  of  Gale 
are  not  statements  as  to  what  took  place  at  the  time  the  mortgage 
was  made,  but  statements  made  with  reference  to  the  very  act  he 
was  performing  for  the  bank.  We  do  not  question  the  rule  of 
law  contended  for.  These  declarations  do  not  come  within  the 
rule.  The  defendant  was  inquiring  as  to  the  value  of  the  goods, 
which  was  a  proper  inquiry.  The  VTitness  Dean  had  assisted 
in  making  an  inventory,  and  by  direction  of  Gale,  acting  for  the 
bank,  was  directed  to  put  them  down  far  below  their  cost.  It  was 
proper  to  show  this  to  show  that  the  inventory  made  was  no 
proper  evidence  of  their  value.  This  was  an  issue  of  fraud,  and 
in  such  case  the  evidence  may  embrace  all  the  facts  and  circum- 
stances  which  go  to  make  up  the  transaction,  disclose  its  true 
character,  and  explain  the  actions  and  intent  of  the  parties. 
37  Mo.  102 ;  Bigelow,  Fraud,  47T. 

The  agreement  made  by  the  Deans  and  Gale  in  the  bank  at 
the  time  the  mortgage  was  made  provided  for  the  divisions  and 
separations  of  these  goods,  and  the  invoicing  of  them  to  ascertain 
the  amount  to  be  taken  out.  The  agreement  being  testified  to, 
it  was  proper,  as  corroborative  of  it,  to  show  the  actual  dealings 
with  the  goods  were  in  accordance  with  its  provisions.  These 
statements,  accompanying  the  very  act  he  was  performing  for  the 
bank,  give  it  color,  and  showed  that  the  inventory  was  not  simply 
for  the  purpose  of  valuing  the  goods,  but  to  keep  off  creditors. 

Tripp,  0.  J.  This  was  an  action  for  claim  and  delivery  of  cer- 
tain goods  and  merchandise  described  in  the  complaint,  brought 
by  the  plaintiff,  as  mortgagee,  against  the  defendant,  sheriff 
of  Lincoln  county,  who  had  levied  thereon  under  attachment 
against  the  property  of  M.  B.  Dean  &  Co.     The  defense  was  that 
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the  plaintiffs  mortgage  was  frandulent  and  void  as  against  the 
creditors  of  Dean  &  Co.  The  ease  was  tried  to  a  jury,  and 
resulted  in  a  verdict  for  the  defendant,  and  from  a  judgment 
directiDg  a  return  of  the  property  the  plaintiff  appealed  to  this 
court. 

No  question  was  raised  in  the  court  below  as  to  the  bona  fides 
of  the  debt  from  Dean  &  Co.  to  the  bank,  for  which  the  mortgage 
was  given,  but  it  was  contended  that  certain  agreements  were 
entered  into  between  the  bank  and  Dean  &  Co.,  at  the  time  of 
giving  the  mortgage,  whereby  the  mortgagors  were  to  have  their 
exemptions  out  of  the  mortgaged  property,  and  were  also  to  be 
permitted  to  withdraw  sufficient  of  the  goods  to  pay  an  indebt- 
edness of  $837  due  to  a  brother  of  M.  B.  Dean,  as  a  preferred 
creditor ;  so  that,  while  the  mortgage  upon  its  face  secured  only 
the  indebtedness  of  the  bank,  it  was  intended  by  the  parties 
thereto  to  keep  off  other  creditors,  and  to  hinder  and  delay  them 
In  the  collection  of  their  debts.  Frank  Dean,  a  brother  of  M. 
B.  Dean,  was  sworn  and  examined  as  a  witness  on  the  part  of 
the  defendant;  and  he  having  testified  that  several  days  after 
the  execution  of  the  mortgage,  and  after  it  was  filed  for  record, 
he  assisted  in  making  an  inventory  of  the  goods  described  in  the 
mortgage,  and  having  testified  as  to  the  value  of  the  goods,  he 
further  stated  that  Gale,  president  of  the  bank,  was  present,  and 
objected  to  the  valuation  of  the  goods  as  being  "  too  high."  The 
witness  was  thereupon  asked  by  defendant's  counsel  the  follow- 
ing  question :  "  Question.  Did  Gale  say  why  he  wanted  it  put 
down  so  low  ?  "  The  plaintiff  objected  to  this  question  as  irrele- 
vant and  immaterial,  and  upon  the  ground  that  the  agent  can- 
not bind  the  corporation  by  subsequent  acts  or  declarations. 
The  court  then  asked  when  this  conversation  occurred  with  ref- 
erence to  the  giving  of  the  mortgage;  and  the  witness  replied 
that  ^'  the  mortgage  was  made  Friday ;  we  began  invoicing  Sat- 
urday night.  This,  Mr.  Gale  said  on  Monday  morning."  The 
court  thereupon  overruled  the  objection,  and  the  witness  an- 
swered :  ^^  He  said  on  two  different  occasions  to  me  that  he  done 
that  so  that  parties  would  not  attach." 

It  is  difficult  to  see  upon  what  theory  the  trial  court  permitted 
this  evidence  to  go  to  the  jury.     The  question  before  the  court 
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was  as  to  the  value  of  the  goods.  The  witness'  acquaintance 
with  the  goods  had  been  shown  by  proving  that  he  had  assisted 
in  making  an  invoice  of  them  ;  and,  in  reply  to  the  objection  of 
plaintiff's  counsel  that  testimony  as  to  value  was  immaterial, 
counsel  for  defendant  replied  to  the  court :  ^^  I  wish  to  show  the 
valtie  of  the  goods  to  show  the  intent  of  the  parties  in  covering 
up  $4,000  worth  of  goods  to  secure  a  claim  of  $1,800."  And, 
under  pretense  of  showing  value^  he  was  permitted  to  show  what 
the  plaintifPs  agent  did  and  said  three  days  and  more  after  the 
giving  of  the  mortgage,  in  reference  to  fixing  a  low  value  in  the 
invoice.  Ko  principle  is  better  settled  than  that  the  agent  can* 
not  be  permitted  by  subsequent  acts  or  words  to  bind  his  prin- 
cipal. The  principal  is  bound  by  the  acts  of  his  agent,  done 
while  acting  as  agent,  and  within  the  scope  of  the  agency,  and 
while  so  acting  the  language  of  the  agent  may  be  given  to  ex- 
plain or  qualify  such  acts  as  a  part  of  the  res  gestcB.  No  one 
would  be  safe  if  the  rule  were  to  be  enlarged  or  extended  beyond 
this  limit.  Employers  would  be  liable  to  be  financially  ruined 
by  unfriendly  and  unprincipled  agents,  if  their  declarations  as  to 
past  transactions  were  to  stand  like  admissions  of  parties  made 
against  interest.  The  mere  suggestion  of  the  result  proves  the 
rule.  Such  declarations  are  the  merest  hearsay.  Such  agent  is 
himself  a  competent  witness,  and  may  be  called  and  examined  as 
a  witness  relative  to  matters  within  his  knowledge ;  but  his  dec- 
larations not  made  under  oath,  nor  at  the  time  of  the  act  given  in 
evidence,  can  never  be  used  against  his  principal.  In  Goetz  v. 
Bank,  119  U.  S.  551,  7  Sup.  Ct.  Rep.  318,  it  was  claimed  that 
the  lower  court  erred  in  refusing  to  allow  the  plaintiff  to  prove 
the  subsequent  declarations  of  the  president  of  the  defendant  bank 
tending  to  show  bad  faith  on  the  part  of  the  bank,  which  was  one 
of  the  issues  of  the  case.  Justice  Field,  in  sustaining  the  ruling 
of  the  lower  court  in  rejecting  the  evidence,  says :  "  The  testi- 
mony was  excluded,  and  rightly  so.  The  declarations  had  no 
bearing  upon  the  good  faith  of  the  officers  of  the  bank  in  the  trans- 
actions in  this  case;  and,  if  they  had,  being  made  some  days  after 
those  transactions,  they  were  not  admissible,  as  part  of  the  res 
gestoB,  any  more  than  if  made  by  a  stranger.  Evidence  of  declara- 
tions of  an  agent  as  to  past  transactions  of  his  principal  are  in- 
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admissible,  as  mere  hearsay."  This  is  a  rule  laid  down  by  all 
these  cases.  Packet  Co.  y.  Clongh,  20  Wall.  528 ;  InsaraDce  Co. 
V.  Mahone,  31  id.  162 ;  Bank  v.  Bank,  60  N.  T.  278 ;  Bank  v. 
Steward,  37  Me.  619;  Baldwin  v.  Doubleday  (Vt.),  8  Atl.  Rep. 
676 ;  Edmnnds  v.  Curtis  (Colo.),  9  Pac.  Rep.  798 ;  Clunie  v. 
Lumber  Co.  (Cal.),  7  id.  708 ;  Randall  y.  Telegraph  Co.  (Wis.), 
11  N.  W.  Rep.  419 ;  Steamship  Co.  v.  Landreth,  102  Pa.  St.  131; 
Railroad  Co.  v.  Riddle,  60  111.  534.  The  line  is  tautly  drawn  in 
the  case  of  Baldwin  v.  Doubleday,  supra,  in  which  the  court 
says :  '^  The  declaration  of  an  agent,  to  bind  a  principal,  must 
be  made  (U  the  very  time  he  is  doing  an  act  he  is  authorized  to 
do,  and  must  be  concerning  the  act  he  is  then  doing.''  In  Ed- 
munds V.  Curtis,  supra,  the  court  says  of  such  declarations: 
''They  must  be  made  not  only  during  the  continuance  of  the 
agency,  but  in  r^ard  to  the  transaction  pending  at  the  very  time. 
They  must  accompany  the  transaction  or  the  doing  of  the  busi- 
ness. They  are  admissible  only  when  made  as  to  a  business  mat- 
ter which  is  being  transacted  at  the  time." 

There  is  no  tendency  of  the  courts  to  relax  this  well-estab- 
Uahed  rule,  as  shown  by  the  modem  cases.  The  tendency  is 
rather  to  limit,  than  to  extend,  the  admissibility  of  such  declarar 
tions.  The  courts  have  sometimes  extended  the  doctrine  of  res 
gestcB  so  as  to  allow  a  declaration  made  so  soon  after  the  act  in 
evidence  as  to  leave  no  room  to  doubt  that  the  declaration  was 
honestly  prompted  by  the  act,  so  as  to  become  a  part  of  the  tran- 
saction itself.     Railroad  Co.  v.  Coyle,  65  Pa.  St.  396. 

But  the  supreme  court  of  the  United  States  is  not  disposed  to  ex- 
tend the  rule  even  to  this  extent.  In  Railroad  Co.  v.  O'Brien,  119 
U.  S.  99, 7  Sup.  Ct.  Rep.  118,  an  accident  had  occurred  on  the  road. 
The  engineer  had  just  left  his  engine,  and,  viewing  the  result  of 
the  accident,  said  to  a  person  standing  by  that  the  train  at  the 
time  was  running  at  the  rate  of  eighteen  miles  an  hour.  The 
person  to  whom  the  remark  was  made  was  called  as  a  witness  at 
the  trial,  and  testified  that  the  remark  was  made  immediately 
after  the  occurrence,  not  to  exceed  from  ten  to  thirty  minutes 
thereafter.  The  court  below  admitted  the  testimony  as  a  part  of 
the  res  gestcs,  but  the  supreme  court  reversed  the  case ;  and  upon 
this  point  Justice  Harlan,  in  delivering  the  opinion  of  the  court, 
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uses  this  pertinent  language :  "  His  declaration,  after  the  accideut 
had  become  a  completed  fact,  and  when  he  was  not  performing 
the  duties  of  engineer,  that  the  train,  at  the  moment  the  plaintiff 
was  injured,  was  being  run  at  the  rate  of  eighteen  miles  an  hour, 
was  not  explanatory  of  any  thing  in  which  he  was  then  engaged. 
It  did  not  accompany  the  act  from  which  the  injuries  in  question 
arose.  It  was,  in  its  essence,  the  mere  narration  of  a  past  occur- 
rence not  a  part  of  the  res  gestm  —  simply  an  assertion  or  repre- 
sentation, in  the  course  of  conversation,  as  to  a  matter  not  then 
pending,  and  in  respect  to  which  his  authority  as  engineer  had 
been  fully  exerted.  It  is  not  to  be  deemed  part  of  the  res  gestcB 
simply  because  of  the  brief  period  intervening  between  the  acci- 
dent and  the  making  of  the  declaration.  The  fact  remains  that 
the  occurrence  had  ended  when  the  declaration  in  question  was 
made,  and  the  engineer  was  not  in  the  act  of  doing  any  thing  that 
could  possibly  affect  it.  If  his  declaration  had  been  made  the  next 
day  after  the  accident,  it  would  scarcely  be  claimed  that  it  was 
admissible  evidence  against  the  company ;  and  yet  the  circumstance 
that  it  was  made  between  ten  and  thirty  minutes  —  an  appreciable 
period  of  time  —  after  the  accident  cannot,  upon  principle,  make 
this  case  an  exception  to  the  general  rule.  If  the  contrary  view 
should  be  maintained,  it  would  follow  that  the  declarations  of  the 
engineer,  if  favorable  to  the  company,  would  have  been  admissi- 
ble in  its  behalf,  as  part  of  the  res  gestcBj  without  calling  him  as  a 
witness  —  a  proposition  that  will  find  no  support  in  the  law  of 
evidence.  The  cases  have  gone  far  enough  in  the  admission  of 
the  subsequent  declarations  of  agents  as  evidence  against  their 
principals."  See,  also,  to  the  same  effect,  Lane  v.  Bryant,  9  Gray, 
245 ;  Dodge  v.  Ohilds,  16  Pac.  Rep.  815.  Nor  does  it  matter 
what  may  be  the  rank  of  the  agent.  The  president  has  no  more 
power  to  bind  the  bank  than  has  the  cashier  or  teller,  by  his 
declarations  as  to  past  transactions.  Bandall  v.  Telegraph  Co. 
(Wis.),  11  N.  W.  Rep.  419 ;  Bank  v.  Bank,  60  JN.  T.  278. 

The  defendant  admits  the  correctness  of  the  rule  laid  down  by 
these  decisions,  but  he  says:  "These  declarations  of  Gale  are 
not  statements  as  to  what  took  place  at  the  time  the  mortgage 
was  made,  but  a  statement  made  in  reference  to  the  very  act  he 
was  performing  for  the  bank,  to-wit,  valuing  and  inventory- 
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ing  the  goods."    It  is  nndoubtedly  true  that  "  whatever  the  agent 
does  in  the  lawful  prosecution  of  the  business  intrusted  to  him 
will  bind  his  principal ; "  and  the  rule  as  announced  by  Mr.  Jus- 
tice Stoey,  that  "  when  the  acts  of  the  agent  will  bind  the  princi- 
pal, there  his  representations,  declarations,  and  admissions  respect- 
ing the  subject-matter  will  also  bind  him,  if  made  at  the  same 
time,  and  constituting  a  part  of  the  res  gestw^'^  is  undoubtedly  the 
correct  one.    But  the  premises  of  defendant's  argument  are  at 
fault,  for  the  acts  of  the  agent  Gale  in  and  about  which  the  dec- 
larations were  claimed  to  have  been  made  would  have  been  as  in- 
admissible as  his  declarations  to  prove  that  the  prior  mortgage  was 
taken  to  defraud  creditors.     The  agent  had  performed  his  duties 
as  to  the  mortgage.     He  could  neither  by  subsequent  acts  nor 
declarations  be  permitted  to  bind  his  principal,  or  in  any  manner 
affect  the  character  of  the  work  performed  by  him  as  agent.     If 
.it  is  true,  as  contended  by  defendant's  counsel,  that  the  declara- 
tion complained  of  had  reference,  not  to  the  values  fixed  in  the 
mortgage,  but  to  the  values  fixed  in  the  inventory,  the  result  is 
the  same ;  for  the  object  and  manifest  effect  of  the  declaration 
was  to  prove  that  because  the  agent,  by  fixing  low  values  in  a 
subsequent  inventory,  and  by  his  admission  made  at  that  time, 
was  then  trying  to  prevent  creditors  from  attaching,  that  such 
was  his  intention,  and  the  intention  of  his  principal,  when  the 
mortgage  was  made.     Such  evidence  was  not  admissible.     The 
intention  might  have  been  instantly  formed  by  the  agent,  or  con. 
ceived  prior  to  the  execution  of  the  mortgage ;  but,  in  any  event, 
the  principal  could  be  bound  only  by  the  intent  of  its  agent,  as 
manifested  by  his  acts  or  declarations  at  the  time  of  the  execution 
of  the  mortgage  itself.    No  subsequent  isolated  act,  or  declaration 
accompanying  such  act,  could  be  offered  to  give  color  or  effect  to 
any  act  of  the  agent  already  performed  and  completed.     Under 
no  rule  of  evidence  could  the  inventory  about  which  the  declara- 
tion is  claimed  to  have  been  made,  have  been  admitted  to  affect 
the  mortgage  already  executed,  if  objected  to.    The  ultimate  fact 
offered  to  be  proved  was  the  value  of  the  mortgaged  property  ; 
and  the  proving  of  the  fact  that  witness  had,  near  the  time  of 
making  the  mortgage,  assisted  in  making  an  inventory,  could  have 
no  other  purpose  or  relevancy  than  to  show  witness'  knowledge  of 
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the  valae  of  the  property,  and  to  assifit  in  laying  a  foundation  for 
his  subsequent  testimony  as  to  what  that  value  was.  This  declarar 
tion,  instead  of  aiding,  was  rather  calculated  to  destroy,  the  very 
foundation  he  was  trying  to  lay.  Again,  upon  defendant's  own 
theory,  the  answer  of  the  witness  will  not  sustain  defendant's 
argument.  The  witness  says :  ^^  Gale  said  on  two  difererU  occor 
aions  to  me  that  he  done  that  so  parties  would  not  attach."  On 
both  occasions  the  declaration  could  not  have  been  of  the  res  geske 
of  the  act.  They  were  different  occasions,  and,  so  far  as  the 
answer  discloses,  neither  occasion  had  reference  to  the  act  offered 
in  evidence. 

That  the  evidence  may  have  been  prejudicial  to  plaintiff  is  too 
plain  for  discussion.  It  was  a  declaration  by  the  chief  executive 
officer  of  the  bank  in  reference  to  the  very  issue  the  jury  were  to 
try,  and  the  charge  of  the  court  gave  emphasis  to  this  portion  of 
the  evidence,  if  there  was  not  error  in  the  instruction  itself.  The 
court  said :  "  There  was  some  evidence  introduced  here  tending 
to  show  that  this  was  a  fraudulent  transaction.  If  the  evidence 
which  has  been  introduced  satisfies  you  that  a  fraud  has  been 
committed  upon  these  creditors,  Farwell  &  Co.,  with  others,  it  is 
a  fraud  which  was  committed  by  Dean  &  Co.  and  the  officers  of 
the  First  National  Bank.  All  this  evidence  you  have  the  right 
to  take  into  consideration  in  determining  whether  or  not  these  in- 
stiniments  wore  executed  for  the  purpose  of  defrauding  creditors." 

The  court  cannot  say  that  the  plaintiff  was  not  prejudiced  by 
the  introduction  of  this  evidence,  and  the  judgment  of  the  lower 
court  must  be  reversed.     All  the  justices  concur. 

Eepobter  :  —  After  the  reversal  of  the  juagment  in  this  case 
,the  appellant  served  the  respondent  with  a  verified  statement  of 
its  costs  and  disbursements  on  the  appeal,  together  with  a  notice 
of  the  time  and  place  of  their  adjustment  before  the  clerk  of  the 
court.  On  the  adjustment  the  clerk  disallowed  the  two  following 
items :  "  $7  for  making  and  serving  case,  over  50  folios ;  $40.90 
stenographer's  fees  to  effect  appeal  record."  From  this  action  of 
the  clerk  the  appellant  appealed  to  the  court.  On  this  appeal,  in 
addition  to  the  record  of  the  court,  there  was  the  certificate  of  the 
Qlerk  "  that  the  item  of  $40.90  had  been  paid  by  the  appellant  to 
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the  stenographer  of  the  court  below  for  a  transcript  of  the  pro- 
ceedings. No  question  was  made  before  me  but  that  this  item 
was  a  necessary  expenditure,  but  it  was  contended  that  it  was  a 
cost  of  the  court  below,  and  not  taxable  here.  The  same  was  con- 
tended as  to  the  item  of  $7.'^  It  appeared  from  the  record  that  a 
motion  for  a  new  trial  "  on  the  minutes  of  the  court "  had  been 
denied,  and  that  after  this  the  bill  of  exceptions  on  which  the  case 
was  reviewed  in  this  court  was  prepared,  served  and  settled. 

a.  B.  Trippy  for  appellant. 

These  costs  and  disbui'sements  were  necessarily  incurred  in  or- 
der that  the  questions  raised  might  be  examined  here.  That  both 
were  taxable,  see  §  1,  sub.  8,  chap.  11,  L.  1883,  C.  L.,  §  5187 ; 
§  4,  chap.  52,  L.  1879,  C.  L.,  §  484  ;  Schwalbach  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  40  N.  W.  Eep.  579  ;  Bradford  v.  Vinton,  27  id. 
2;  French  v.  Fitcli,  35  id.  707;  Flood  v.  More,  2  Abb.  N.  C.  91. 

C.  B.  Kennedy^  for  respondent. 

No  brief  on  file. 

By  the  Court  : 

It  is  ordered  and  adjudged  that  the  taxation  of  the  costs  in  the 
above  action  by  the  clerk  be  and  the  same  is  hereby  modified,  and 
the  items  of  $7  and  $40.90  are  hereby  allowed  in  favor  of  the 
appellant  in  addition  to  the  amount  allowed  by  the  clerk. 


School  District  No.  61,  Kespondent,  v.  Aldbrson,  Appellant. 

1.  CorporationB  —  Existence  —  Estoppel. 

One  having  contracted  with  a  corporation  as  such  wiU  not  be  permitted 
in  an  action  on  the  contract  to  question  its  corporate  existence. 

2.  Oontract  — Validity— Compounding  Felony— Nature  of  Proof. 

Where  it  is  sought  by  parol  to  invalidate  a  written  agreement  on  the 
groand  of  its  having  been  made  to  compound  a  felony,  such  fact  must  be 
established  with  clearness  and  certainty.  Its  existence  should  be  free  from 
doubt.  Mere  threats  of  prosecution,  whatever  may  have  been  their  effect, 
are  not  sufficient  so  long  as  they  were  not  coupled  with  expressions  that 
would  naturally  lead  the  party  to  infer  that  if  the  contract  was  entered 
into  no  prosecution  would  follow. 

8.  Same  —  Sufficiency  of  Proof—  Question  of  Law. 

In  such  a  case,  where  it  appeared  there  was  a  deficit  in  the  accounts  of 
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a  school-district  treasurer,  and  there  had  been  a  contention  between  him 
and  his  saccessor  with  reference  to  it,  and  the  latter  stated  he  would  set- 
tle the  matter  and  stop  the  prosecatlon  if  the  defanlting  treasurer  would 
pay  a  certain  amount  and  give  a  note  (the  one  in  suit)  signed  hj  A.,  who 
testified  he  would  not  have  signed  the  note  if  it  had  not  been  agreed  to 
stop  the  prosecution,  but  it  did  not  appear  a  criminal  prosecution  was  re- 
ferred to,  or  that  one  of  any  kind  was  pending;  nor  did  it  clearly  appear 
what  the  terms  of  the  lu^reement  were;  nor  was  it  shown  that  the  school 
district  authorized  the  alleged  unlawful  agreement  to  be  made,  or  that  it 
had  any  knowledge  thereof  after  accepting  the  note.  Held,  a  verdict  was 
properly  directed  in  favor  of  the  district  in  an  action  on  the  note. 

(Argued  May  18, 1888;  affirmed  May  25;  opinion  filed  February  9. 1889.) 


APPEAL  from  the  district  coiirt,  Minnehaha  county ;  Hon.  C 
S.  Palmbb,  Judge. 

H.  3.  Keith  f  for  appellant. 

The  court  was  not  justified  in  directing  the  jury  to  find  for  the 
plaintiff. 

The  testimony  given  clearly  shows  that  the  defendant  Collins, 
While  acting  as  treasurer  of  plaintiff,  embezzled  about  $800  of  its 
money,  and  the  plaintiff,  by  its  officers,  threatened  to  arrest  and 
prosecute  him  criminally  therefor,  and  that  the  note  in  suit  was 
signed  by  the  defendant  Alderson  solely  upon  the  agreement  of 
the  plaintiff  and  its  officers  that  they  would  not  prosecute  Collins 
for  the  offense  with  which  they  charged  him. 

Any  contract  or  agreement  contemplating  the  discontinuance 
of  a  prosecution  of  one  charged  with  the  commission  of  a  crime, 
or  a  forbearance  to  prosecute  one  for  the  same,  is  void.  Greenh. 
Pub.  Pol.  4J1-457 ;  2  Eand.  Com.  Paper,  §§  501,  502 ;  Bish. 
Cont.,  §§  491-494 ;  Baker  v.  Farris,  61  Mo.  389 ;  McMahon  v. 
Smith,  47  Conn.  221 ;  National  Bank  v.  Kirk,  90  Pa.  St.  49 ;  Rid- 
dle V.  Hall,  99  id.  116;  Crowder  v.  Reed,  80  Ind.  1 ;  Aver- 
beck  V.  Hall,  14  Bush,  505  ;  Peed  v.  McKee,  42  la.  689 ;  Porter 
V.  Havens,  37  Barb.  343  ;  Conderman  v.  Trenchard,  58  id.  165  ; 
Snyder  v.  Willey,  33  Mich.  484 ;  Wisner  v.  Bardwell,  38  id.  278; 
Buck  V.  First  National  Bank,  27  id.  293  ;  Bell  v.  Administrators, 
1  Bay  (S.  C),  249  ;  Hiuesborough  v.  Summer,  9  Vt.  23 ;  I^ing 
V.  McCall,  50  id.  657 ;  Hinds  v.  Chamberlain,  6  N.  H.  225 ;  Clark 
y.  Ricker,  14  id.  44 ;  Henderson  v.  Palmer,  71  111.  579 ;  Fernekes 
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V.  Borgenthal,  84  N.  W.  Eep.  238 ;  Godwin  v.  Orowell,  56  Ga. 
566 ;  Hajnes  v.  Rudd,  102  N.  T.  72,  7  N.  E.  Rep.  287. 

It  makes  no  difference  that  criminal  proceedings  had  not  been 
instituted  at  the  time  the  note  was  given.  Roll  v.  Ragiiet,  4  Ohio 
St.  400 ;  Gardner  v.  Maxey,  9  B.  Mon.  90 ;  Von  Windisch  v. 
Klaus,  46  Conn.  438 ;  Taylor  v.  Jaques,  106  Mass.  291 ;  Baker  v. 
Farris,  61  Mo.  389 ;  Crowder  v.  Reed,  80  Ind.  1 ;  National  Bank 
V.  Kirk,  90  Pa.  St.  49. 

Notwithstanding  the  note  in  suit  was  given  for  a  portion  of  the 
money  embezzled,  still  the  defendant  Alderson  is  not  estopped 
from  averring  and  proving  that  there  was  also  a  further  considera- 
tion which  was  illegal  and  against  public  policy.  2  Rand.  Com. 
Paper,  §  502  ;  Sumner  v.  Summers,  54  Mo.  340 ;  Baker  v.  Farris, 
61  id.  389 ;  Van  Windisch  v.  Klaus,  46  Conn.  433  ;  McMahon  v. 
Smith,  47  id.  221 ;  Riddle  v.  Hall,  99  Pa.  St.  116 ;  Taylor  v. 
Jaques,  106  Mass.  291 ;  P  eed  v.  McKee,  42  la.  689 ;  Bowen 
V.  Buck,  28  Vt.  308  ;  Conderman  v  Trenchard,  68  Barb.  165 ; 
Crowder  v.  Reed,  80  Ind.  1. 

A  part  of  the  consideration  being  illegal  renders  the  note  void. 
1  Pars.  Cont.  456 ;  Bish.  Cont.,  §  487 ;  Haynes  v.  Rudd,  103 
N.  T.  272,  7  N.  E.  Rep.  287 ;  Hinds  v.  Chamberlain,  6  N.  H. 
225 ;  Wisner  v.  Bardwell,  38  Mich.  278  ;  Snyder  v.  Willey,  33  id. 
483  ;  Averbeck  v.  Hall,  14  Bush,  505. 

It  is  not  necessary  in  order  to  render  the  note  invalid  that  there 
should  be  an  express  agreement  to  compound  a  crime.  It  is  enough 
that  it  is  understood  that  the  accused  is  to  derive  some  immunity 
from  criminal  responsibility,  or  some  advantage  in  that  regard,  by 
the  contract  being  made.  Greenh.  Pub.  Pol.  453,  454 ;  Conder- 
man V.  Trenchard,  53  Barb.  165  ;  Porter  v.  Havens,  37  id.  343 ; 
Laing  t.  McCall,  50  Vt.  657;  Riddle  v.  HaU,  99  Pa.  St.  116; 
Sumner  v.  Summers,  54  Mo.  345. 

Nor  is  it  necessary  that  the  promise  to  forbear  from  instituting 
criminal  proceedings  should  have  been  made  at  thcprecise  time 
the  note  was  executed.  It  is  enough  if  it  appears  that  such  prom- 
ise was  made  at  that  time,  or  prior  thereto,  and  that  all  parties 
acted  in  view  of  that  promise,  or  that  it  was  the  inducement  which 
operated  upon  the  mind  of  the  obligors.  Kimbrough  v.  Lane,  11 
Bush,  556. ' 
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The  Gonrt  ehoold  have  directed  a  verdict  for  the  defendant 
Alderson. 

It  was  incumbent  upon  plaintiff  to  prove  it  was  a  corporation. 
There  was  no  proof  on  that  point. 

WUkes  cfe  Wdls^  for  respondent. 

The  facts  are  not  as  contended.  The  consideration  was  tlit. 
debt  due  from  Collins  to  the  district  The  note  was,  therefore, 
valid.  1  Daniel,  Neg.  Inst.  198 ;  Bibb  v.  Hitchcock,  20  Am.  Kep. 
2S8. 

The  plaintiff  is  a  public  corporation  and  has  bnt  few  of  the 
characteristics  of  private  corporations.  It  is  a  mere  agent  of  the 
territory  for  educational  purposes.  School  District  v.  Fuess, 
98  Pa.  St.  600,  42  Am.  Rep.  629 ;  Dill.  Mun.  Corp.,  §  24 ;  San- 
bom  V.  School  District,  12  Minn.  83  (Gil.  1);  Beach  v.  Leahy, 
11  Kan.  23 ;  Commissioners  v.  Mighles,  7  Ohio  St.  110. 

This  class  of  corporations  is  not  subject  to  an  indictment  for 
such  an  offense  as  is  alleged  was  committed.  A  corporation  is  in- 
capable of  committing  a  felony.  1  Whart.  Cr.  L.,  §  91 ;  1  Bish. 
Cr.  Law,  §§  85-90. 

That  the  court  was  right  in  directing  the  verdict,  see  Oreenh. 
Pub.  PoL  468 ;  Armstrong  v.  Express  Co.,  4  Baxter,  376 ;  Swope 
V.  Fire  Ins.  Co.,  93  Pa.  St.  251;  Fulton  v.  Hood,  34  id.  365 ; 
Ward  V.  Allen,  2  Mete.  53 ;  Marbury  v.  Brooks,  7  Wheat.  556 ; 
Hatch  V.  Collins,  34  Hun,  315. 

Threats  of  unauthorized  persons,  whether  officers  of  the  re- 
spondent or  not,  cannot  be  considered  as  binding  upon  the  dis- 
trict. Swope  V.  Jefferson  Ins.  Co.,  93  Pa.  St.  253 ;  Fulton  v. 
Hood,  34  id.  365.  See,  also,  Hatch  v.  Collins,  14  Hun,  314; 
Bibb  V.  Hitchcock,  20  Am.  Rep.  288;  Catlin  v.  Henton,  9  Wis. 
442 ;  2  Baudolph,  Commercial  Paper,  85 ;  Goodwin  v.  Crowell, 
66  Ga.  566 ;  Deere  v.  Wolfe,  21  N.  W.  Rep.  168 ;  Plank  v. 
Gunn,  2  Wopd,  372;  Taylor  v.  Cottrell,  16  111.  93. 

The  incorporation  of  respondent  could  not  be  inquired  into 
collaterally  in  this  suit.  Dak.  C.  C,  §  376  ;  Eaton  v.  Aspinwall, 
19  N.  Y.  119 ;  M.  E.  Church  v.  Pickett,  id.  486 ;  Stuart  v.  School 
District,  30  Mich.  69;  91  HI.  179 ;  Big.  Estop.  527,  528;  Whit- 
ford  V.  Laidler,  94  N.  Y.  151 ;  Swales  v.  State,  4  Ind.  616. 
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Tbipp,  0.  J.  This  is  an  action  upon  a  promissorj  note  made  to 
the  plaintiff  by  the  defendants,  Collins  and  Alderson,  for  the  snm 
of  $150  and  interest.  The  defendant  Collins  makes  default. 
The  defendant  Alderson  appears  and  answers,  setting  np  three 
defenses:  (1)  He  pleads  a  general  denial.  (2)  He  denies  specially 
the  incorporation  of  plaintiff.  (3)  He  alleges  that  Collins,  his  co- 
defendant,  was,  during  the  years  1882,  1883, 1884,  1885,  and  a 
part  of  1886,  treasurer  of  plaintiff  school  district,  and  that  as  such 
treasurer  he  appropriated  to  his  own  use  of  the  moneys  of  said 
district  a  sum  exceeding  $800,  and  that  the  note  in  controversy 
was  given  in  consideration  of  the  agreement,  on  the  part  of  the 
district  and  its  officers,  that  they  and  all  other  persons  should  de- 
sist and  refrain  from  prosecuting  and  punishing  said  Collins  for 
the  crime  of  embezzlement,  and  for  no  other  and  different  con- 
sideration whatsoever. 

At  the  close  of  the  evidence  on  the  part  of  the  plaintiff  and  de- 
fendant, the  court,  on  motion  of  plaintiff,  directed  a  verdict  in  its 
&vor  for  the  amount  of  the  note,  and  interest,  to  which  the  de- 
fendant Alderson  duly  excepted,  and  brings  the  case  here  for 
review  upon  the  evidence. 

Did  the  court  err  in  directing  a  verdict  for  the  plaintiff?  The 
defendant  rests  his  claim  to  have  the  case  reversed  upon  two 
grounds !  (1)  That  there  was  no  evidence  of  plaintiff's  incorpora* 
tion  ;  (2)  that  there  was  sufficient  evidence  of  the  illegal  agree- 
ment entering  into  the  consideration  of  the  note  to  allow  the  case 
to  be  submitted  to  the  jury. 

We  shall  not  stop  to  consider  the  first  point  made  by  appellant 
at  length,  as  it  was  not  seriously  urged  at  the  argument.  Parties 
in  private  suits  are  not  permitted  to  attack  the  incorporation  of 
one  with  whom  they  have  dealt  in  this  collateral  way.  Eaton  v. 
Aspinwall,  19  N.  Y.  119  ;  Methodist  Episcopal  Church  v. 
Pickett,  id.  482 ;  Stuart  v.  School  Dist,  80  Mich.  69.  But, 
having  contracted  with  plaintiff  as  an  incorporation,  he  is  estopped 
to  deny  its  capacity  to  so  contract.  Whitford  v.  Laidler,  94  N. 
T.  151 ;  Cowell  v.  Springs  Co.,  100  U.  S.  65. 

Was  the  note  void  as  against  public  policy  f 

Section  184,  Pen.  Code,  reads  as  follows :  "  Every  person  who, 
having  knowledge  of  the  actual  commission  of  a  crime  or  viola- 
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tion  of  statnte,  takes  any  money  or  property  of  another,  or  any 
gratuity  or  reward,  or  any  engagement  or  promise  therefor,  npoQ 
any  agreement  or  understanding,  express  or  implied,  to  compound 
or  conceal  such  crime,  or  violation  of  statute,  or  to  abstain  from 
any  prosecution  therefor,  or  to  withhold  any  evidence  thereof,  13 
punishable,"  etc.  And  a  similar  provision  is  contained  in  the  Code 
of  Criminal  Procedure,  §  235  :  ^'  A  person  may  be  indicted  for 
having,  with  the  knowledge  of  the  commission  of  a  public  offense 
taken  money  or  property  of  another,  or  a  gratuity  or  reward,  or 
an  engagement  or  promise  therefor,  upon  the  agreement  or  under- 
standing, express  or  implied,  to  compound  or  conceal  the  offense, 
or  to  abstain  from  a  prosecution  therefor,  or  to  withhold  any  evi- 
dence thereof,  though  the  person  guilty  of  the  original  offense 
has  not  been  indicted  or  tried."  Certain  misdemeanors  may  be' 
compromised  by  consent  of  the  injured  party  upon  order  of  the 
court  (§§  524,  525,  Code  Crim.  Proc),  but,  except  as  therein 
provided,  any  agreement  to  conceal  or  compound  an  offense  is  a 
crime  made  punishable  by  fine  or  imprisonment,  or  both.  And  by 
section  953  of  our  Civil  Code  it  is  provided :  A  contract  ^^  is  not 
lawful  which  is  (1)  contrary  to  an  express  provision  of  law ; 
(2)  contrary  to  the  policy  of  express  law,  though  not  expressly 
prohibited  ;  or  (3)  otherwise  contrary  to  good  morals."  So  that 
any  contract  or  agreement,  express  or  implied,  to  knowingly  con- 
ceal  or  compound  an  offense,  to  abstain  from  prosecuting  therefor, 
or  to  withhold  any  evidence  thereof,  is  made  unlawful  by  the  ex- 
press provision  of  our  law. 

A.  G.  Brown,  the  treasurer  of  plaintiff  district,  and  successor  of 
defendant  Collins,  was  examined  as  a  witness  on  the  part  of  the 
defendant.  There  were  also  examined  on  the  part  of  the  defend- 
ant, George  H.  Brace,  a  banker,  J.  E.  Colton,  county  superintend- 
ent of  schools,  and  the  defendant  Alderson  in  his  own  behalf. 
The  co-defendant,  Collins,  was  not  produced  as  a  witness,  nor  were 
the  other  officers  of  the  district,  except  the  director  Lowell,  whose 
evidence  was  not  abstracted  by  appellant.  It  appears  from  the 
abstract  that  the  plaintiff  school  district.  No.  61,  was  organized 
under  the  old  school  law  of  1877 ;  that  the  term  of  office  of  the  de- 
fendant Collins  expired  in  June,  1886;  that  upon  the  qualification 
of  his  successor  it  was  discovered  that  Collins  was  behind  in  his 
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acconnts.  It  does  not  clearly  appear  what  was  the  amount  of  the 
deficit,  bnt  in  the  negotiations  of  settlement  it  was  claimed  to  be 
in  the  neighborhood  of  $800. 

There  was  much  contention,  it  seems,  between  Brown,  the  new 
treasurer,  and  C!ollins  and  his  friends,  as  to  the  immediate  settle- 
ment of  this  alleged  shortage.  Collins  was  behind.  After  several 
weeks  of  negotiation  the  difference  was  finally  adjusted  by  allow- 
ing Collins  to  make  payment  to  the  district  of  $200  cash,  and  to 
give  his  note,  signed  by  Aldersou,  for  $150,  the  balance  agreed 
upon  between  the  parties.  The  note  so  given  is  the  note  in  con- 
troversy. 

We  have  examined  this  evidence  with  care,  and  are  unable  to 
extract  from  it  any  thing  that  could  be  construed  into  a  contract 
or  agreement  on  the  part  of  plaintiff  district,  or  any  one  pretend- 
ing to  represent  it,  that  ^Mt  would  desist  or  refrain  from  prosecut- 
ing the  defendant  Collins  for  the  crime  of  embezzlement,"  or  that 
"  the  note  was  given,"  in  whole  or  in  part,  "  to  compound  or  set- 
tle "  such  (Srime,  as  alleged  in  the  answer.  The  defendant  Alder- 
son  testifies  to  some  threats  on  the  part  of  the  treasurer.  Brown, 
and  there  are  vague  statements  running  through  the  testimony  of 
the  witnesses  that  Brown  said  he  would  ^'  stop  the  prosecution," 
and  ^^  would  not  prosecute  him  further,"  if  Alderson  would  sign 
the  note ;  and  Alderson  himself  says,  '^  I  would  not  have  signed  it, 
[the  note,]  if  he  had  not  agreed  to  stop  the  prosecution ; "  but  there 
is  no  statement  any  where  by  any  of  the  witnesses  that  the  ^^  pros- 
ecution "  referred  to  by  the  witnesses  was  a  criminal  prosecution, 
nor  does  it  distinctly  appear  from  the  evidence  what  the  terms  of 
the  agreement  were,  if  such  agreement  was  made.  Mr.  Brace, 
who  makes  many  vague,  indefinite  references  to  the  ''  threatened 
prosecution,"  and  the  ^'  understandiDg "  that  ^^  the  prosecution 
would  be  stopped  "  if  the  note  was  given,  when  asked  the  direct 
question,  "  Was  there  any  thing  said  by  Mr.  Brown  in  relation  to 
the  district  prosecuting  or  not  prosecuting  Mr.  Collins  if  this  note 
was  not  given  ?  "  answered  :  ^'  Mr.  Brown  stated  that  if  he  could 
get  this  settlement,  they  would  settle  all  they  claimed  the  district 
had  against  Mr.  Collins,  by  the  giving  of  this  note  and  the  money 
they  received.  They  would  settle  the  civil  process  of  the  district 
against  Mr.  Collins.      The  district  never  afterwstrd  proceeded 
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against  Mr.  Collins  criiniiiallj,  to  my  knowledge."  Mr.  Colton 
testifies  to  some  ^'  understanding  "  he  had  that  the  district  officers 
were  to  take  the  money  and  note,  and  "  leave  matters  just  as  they 
were ;  just  stop  further  proceedings ; "  but  he  was  not  present  at 
the  settlement,  and  he  testifies  that  ^^  the  most  he  knew  was  told 
him  by  the  officers  and  those  directly  interested."  Mr.  Brown, 
the  treasurer,  and  Mr.  Lowell,  the  director,  were  both  produced 
as  witnesses,  and  not  only  denied  that  any  agreement  was  made 
not  to  prosecute,  but  denied  that  any  threats  of  prosecution  were 
made. 

In  defenses  of  this  kind,  where  it  is  sought  to  invalidate  a  writ- 
ten contract  by  parol  evidence,  it  should  be  made  to  clearly 
appear  that  the  agreement  was  in  contravention  of  public  policy. 
Vague  and  indefinite  statements  are  not  sufficient.  The  under- 
standing or  agreement  relied  on  must  be  positive  and  certain ; 
entered  into  and  relied  upon  by  both  parties.  Says  Judge  Cald- 
well in  Swann  v.  Swann,  21  Fed,  Rep.  299 :  "  No  court  ought 
to  refuse  its  aid  to  enforce  a  contract  on  doubtful  and  uncertain 
grounds.  The  burden  is  on  the  defendant  to  show  that  its  en^*^ 
f  orcement  would  be  in  violation  of  the  settled  public  policy  of  this 
state,  or  injurious  to  the  morals  of  its  people.  Yague  surmises 
and  flippant  assertions  as  to  what  is  the  public  policy  of  the  state, 
or  what  would  be  shocking  to  the  moral  sense  of  its  people,  are 
not  to  be  indulged  in."  Says  the  Lord  Chief  Justice  in  Walsh 
V.  Fussell,  6  Bing.  163 :  "  To  hold  a  contract  void  on  the  ground 
of  its  impolicy  or  inconvenience,  we  ought  to  be  clearly  satisfied 
that  the  performance  of  it  would  be  necessarily  attended  with 
injury  or  inconvenience  to  the  public."  In  Malli  v.  Willett,  57 
la.  705,  11  N.  W.  Rep.  661,  one  witness,  being  asked  what 
the  consideration  was,  said  that  A.  wanted  to  ^'prosecute"  B. for 
adultery  with  his  wife,  and  the  note  ^^  was  executed  so  as  not  to 
have  any  fuss  with  him  about  it, —  to  settle  up  that  matter." 
The  court  held  that  the  design  to  compound  a  criminal  prosecu- 
tion did  not  clearly  appear ;  and  that  a  verdict  should  have  been 
for  the  plaintiffs.  Says  Chit.  Cent.  664 :  ^'  An  agreement  is  not 
void  on  this  ground,  unless  it  expressly  and  unquestionably  con- 
travenes public  policy,  and  be  manifestly  injurious  to  the  inter- 
est of  the  state."    Iowa  likens  it  to  declaring  a  law  nneonstitu- 
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tional  and  void.  Says  Jndge  Cole  in  Richmond  v.  Railway  Oo., 
26  la.  202 :  "  The  power  of  courts  to  declare  a  contract  void 
for  being  in  contravention  of  sound  public  policy  is  a  very  delicate 
and  undefined  power ;  and,  like  the  power  to  declare  a  statute 
unconstitutional,  should  be  exercised  only  in  cases  free  from 
doubt."  In  Kellogg  v.  Larkin,  3  Pin.  123,  the  court  says :  "  Be- 
fore a  court  should  determine  a  contract  which  has  been  entered 
into  in  good  faith,  stipulating  for  nothing  that  is  malum  in  se^ 
*  *  *  to  be  void  as  contravening  the  policy  of  the  state,  it 
should  be  satisfied  that  the  advantage  to  accrue  to  the  public  for 
80  holding  is  certain  and  substantial,  not  theoretical  or  proble- 
matical. He  IB  the  safest  magistrate  who  is  more  watchful  over  the 
rights  of  the  individual  than  over  the  convenience  of  the  public, 
as  that  is  the  best  government  which  guards  more  vigilantly  the 
freedom  of  the  subject  than  the  rights  of  the  state." 

The  ambiguous  and  indefinite  expressions  in  the  testimony  of 
the  defendant  Alderson  as  to  "stopping  the  prosecution,"  etc., 
could  not  be  permitted  to  go  to  the  jury  as  evidence  of  an  agree-, 
ment  to  compound  a  felony.  No  "  prosecution  "  of  any  kind  had 
been  commenced ;  and  the  word  might  have  been  understood  and 
intended  as  applying  to  civil  proceedings ;  and  would  be  so  con- 
strued by  the  court  in  absence  of  any  evidence  as  to  what  was 
meant.  It  is  very  evident  that  some  kind  of  proceeding  would 
have  been  commenced  if  settlement  had  not  been  had  ;  and  if  the 
statements  of  witnesses  as  to  what  was  said  are  susceptible  of  any 
other  construction  than  that  which  would  make  the  contract  void 
as  against  public  policy  it  would  be  the  duty  of  the  court  to  adopt 
that  construction.  It  is  immaterial  what  may  have  been  the,  ex- 
pectations on  the  part  of  Collins  when  he  gave  this  note,  even  if 
he  expected  it  would  prevent  any  criminal  prosecution,  so  that 
there  was  no  agreement,  express  or  implied,  on  the  part  of  the 
plaintiff  to  that  effect.  It  is  the  promise  or  agreement  to  conceal 
or  not  to  prosecute  that  invalidates  and  makes  void  the  contract ; 
and  the  mere  fact  that  the  contract  ^'  was  made  with  the  expecta- 
tion that  the  prosecution  would  be  dropped,  does  not  take  the 
case  out  of  the  rule."  Armstrong  v.  Express  Oo.,  4  Baxt.  376 ; 
Hoover  v.  Wood,  McOahon,  609 ;  Hatch  v.  Collins,  34  Hun,  314 ; 
Marbury  v.  Brooks,  7  Wheat.  656.    Nor  are  threats  of  proseca* 
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tion  Buffident  to  avoid  secaritiee  given  in  conseqnence  thereof  on 
the  ground  of  being  against  public  policy.     The  threats  may  be 
of  such  character  as  to  avoid  the  contract  as  made  per  vwnas^  but 
mere  threats  are  not  sufficient  to  avoid  the  contract  on  grounds  of 
public  policy,  however  violent  they  may  be,  or  however  much 
effect  they  may  have  upon  the  contracting  party,  so  that  they  are 
not  conpled  with  snch  words  of  expression  as  will  naturally  lead 
the  party  to  infer  that  if  the  contract  be  made  no  prosecution  will 
follow.    In  Swope  v.  Insurance  Co.,  93  Pa.  St.  251,  the  father 
had  given  his  note  and  mortgage  to  secure  certain  sams  of  money 
alleged  to  have  been  embezzled  by  his  son  from  the  insurance 
company;  and  at  the  trial  on  foreclosare  of  the  mortgage  the 
father  offered  to  prove  that  he  at  first  declined  to  accede  to  the 
demand  of  the  insurance  company ;  that  Coleman,  agent  of  the 
company,  exhibited  a  paper  to  him  containing  a  statement  of  the 
sums  alleged  to  have  been  embezzled,  and  said  to  him :  '^  This  is 
now  $1,300  that  Albert  has  stolen,  and  I  want  to  see  if  you  are 
going  to  fix  it  up ; "  that  he  replied :  ^'  I  am  unable.     I  have  no 
money,  and  cannot  raise  any ; "  that  Coleman  said :  ^^  Mortgage 
your  property,  and  I'll  have  it  taken  by  the  company ;  and  if  you 
do  not,  we  will  have  Albert  arrested  for  his  stealing,  and  put  him 
in  the  penitentiary ; "  and  that  Coleman  again  said  ^'  that  this  steal- 
ing of  Albert's  had  to  be  made  up  to  the  company,  and  if  he  did 
not  come  down  immediately  and  give  the  mortgage  spoken  of,  the 
company  would  at  once  arrest  Albert,  and  put  him  in  the  peniten- 
tiary."    The  offer  was  rejected,  and  the  verdict  of  the  jury  was 
directed  for  the  insurance  company.    In  reviewing  the  action  of 
the  lower  court  in  directing  the  verdict,  the  supreme  court  says : 
'^  The  offers  were  to  prove  threats  of  prosecution  if  the  security 
was  not  given,  and  it  is  claimed  that  the  jury  might  have  inferred 
from  this  that  if  the  mortgage  was  given  the  agreement  was  that 
no  prosecution  woald  ensue.    But  this  would  be  unwarranted." 
The  case  is  stronger  than  the  one  at  bar.    The  threats  were  posi- 
tive and  continuous,  and  the  inference  is  strong,  from  the  language 
used,  that  if  the  security  asked  were  given,  no  prosecution  would 
follow ;  yet  the  court  held  that  it  was  not,  within  the  rule  of  con- 
tracts, void  as  against  public  policy.     In  Catlin  v.  Henton,  9  Wis. 
477,  the  father  had  given  a  note  and  mortgage  for  certain  sums 
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alleged  to  have  been  stolen  by  his  son  from  the  money-drawer  of 
his  employer ;  and  both  the  father  and  son  testified  at  the  trial  '^  that 
the  mortgage  was  executed  on  the  demand  of  Lyman  by  David  P. 
Mapes,  the  father  of  Timothy,  to  avoid  snch  criminal  prosecution, 
and  under  an  agreement  with  Lyman  that,  if  it  was  given,  the 
prosecution  should  be  hushed  up."  But  the  court  sustained  the 
contract,  and  the  supreme  court,  in  sustaining  the  findings  of  the 
lower  court,  says  of  this  defense :  "  True,  it  is'supported  by  the  two 
Mapes,  but  the  testimony  of  Lyman  and  the  other  witnesses  quite 
overbalances  theirs,  and  satisfies  us  that  the  note  and  mortgage 
were  executed  by  them  to  secure  an  amount  which  they  knew 
and  felt  that  Timothy  ought  to  pay."  In  Massachusetts  it 
is  held  that  where  the  illegal  promise  is  made,  not  from  motives 
of  gain,  but  from  sympathy  and  compassion  the  contract  is  valid. 
Com.  V.  Pease,  16  Mass.  94 ;  Ward  v.  Allen,  2  Mete.  63. 

These  cases  illustrate  how  strictly  the  rule  is  held  to  agreements 
to  conceal  crime  and  prevent  public  prosecution.  It  is  true  that 
where,  in  the  greed  for  gain,  the  party  agrees,  as  a  part  of  the 
consideration  of  the  contract,  to  suppress  public  prosecution  of 
crime,  the  entire  contract  is  as  much  tainted,  and  is  equally  viti- 
ated, as  against  public  policy,  as  though  such  corrupt  agreement 
formed  the  sole  consideration  of  the  offense.  §  909,  Civil 
Code ;  Haynes  v.  Rndd,  102  N.  Y.  872,  7  N.  E.  Eep.  287 ;  Wis- 
ner  v.  Bardwell,  88  Mich.  278.  But  it  must  clearly  appear,  where 
other  considerations  apparently  or  necessarily  enter  into  the  con- 
tract, that  the  contract  was  in  part  based  upon  the  illegal  consid- 
eration ;  and  it  is  incumbent  upon  the  pai*ty  who  alleges  such  ille- 
gal consideration  to  prove  it.  The  burden  is  upon  him  to  over- 
come all  fair  presumptions  arising  from  the  evidence  in  favor  of 
the  legality  of  the  contract. 

There  is  another  question  involved  in  this  case  that  cannot  be 
overlooked  by  the  court  in  determining  the  validity  of  this  con- 
tract, and  the  correctness  of  the  ruling  of  the  court  in  directing 
the  verdict  of  the  jury.  The  plaintifE  is  a  school  district.  It 
was  one  of  the  contracting  parties,  and  the  party  who  is  charged 
with  an  act  which,  if  done  by  an  individual,  would  subject  him 
to  fine  and  imprisonment.  It  is  nowhere  claimed  that  the  corrupt 
agreement  was  made  with  the  plaintifiE  acting  in  its  collective  ca- 
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pacity  when  assembled  in  district  meeting.  It  is  not  claimed  that 
it  was  made  by  its  school  board  when  assembled  in  regakr  session, 
but  it  is  claimed  to  have  been  made  by  the  succeeding  treasurer 
with  an  ex-treasurer  of  the  district. 

A  school  district  is  at  most  an  involuntary  qiuui  corporation. 
It  has  no  voice  in  its  own  creation.  It  is  called  into  being  and 
struck  out  of  existence  at  the  will  and  dictation  of  the  county  su- 
perintendent and  the\x>unty  board.  Its  directors  and  agents  have 
the  honors  of  office  thrust  upon  them  without  solicitation,  and 
without  compensation.  These  school  districts  are  mere  subdivis- 
ions  of  the  county,  temporarily  segregated  and  set  apart  with  cer- 
tain powers,  only  expressly  granted  by  crude  statutes  subject  to 
ever-varying  modifications  and  amendments  by  hasty  and  incon- 
sistent legislation.  Judge  Bell,  in  Harris  v.  School  Dist.,  8  Fost. 
(N.  H.)  58,  well  expresses  it  when  he  says :  '^  These  little  corpo- 
rations have  sprung  into  existence  within  a  few  years,  *  *  * 
and  their  corporate  powers  and  those  of  their  officers  are  to  be 
settled  by  the  constructions  of  the  courts  upon  a  succession  of 
crude,  unconnected  and  often  experimental  enactments."  Such 
corporations  have  no  powers  derived  from  usage.  They  have  the 
powers  only  expressly  granted  to  them,  and  such  as  are  necessarily 
implied  from  the  powers  granted  to  enable  them  to  perform  the 
duties  imposed  by  law,  and  no  more.  Most  of  the  powers  allowed 
to  be  exercised  by  the  school  districts  ai*e  conferred  upon  the  voters 
assembled  in  district  meeting.  Other  minor  powers  are  conferred 
upon  the  school  board,  consisting  of  a  director,  treasurer  and  clerk, 
and  certain  enumerated  ministerial  duties  are  required  to  be  per- 
formed by  the  officers  individually ;  but  by  no  provision  of  the 
statute  is  the  treasurer  authorized  to  compromise  and  settle  claims 
against  the  district  nor  a  fortiori  to  enter  into  contracts  in  viola- 
tion of  law.  If  the  treasurer  of  the  plaintiff  school  district  was 
authorized  to  settle  and  compromise  the  claim  against  the  outgoing 
treasurer  by  express  authority  given  or  by  ratification  of  his  acts, 
it  would  not  be  liable  for  his  willful  torts  committed  in  excess  of 
his  authority,  and  done  without  its  knowledge  or  consent.  The 
agent  of  a  private  person  or  private  corporation  may  bind  his  prin- 
cipal by  his  own  wrongful  acts  done  in  the  course  of  and  within 
the  scope  of  his  employment ;  but  the  rule  is  relaxed  in  case  of 
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public  corporations.  Says  the  court  in  School  Diet.  v.  Fuess,  98 
Pa.  St.  600 :  "  A  less  stringent  rule  applies  to  public  corporations, 
and  least  stringent  of  all  should  be  applied  to  school  districts  whose 
officers  have  limited  and  defined  powers  in  a  system  exclusively 
for  the  free  education  of  the  children  in  the  commonwealth.  The 
directors  as  a  board  must  exercise  their  powers.  The  board  may 
make  contracts.  *  *  *  One  or  more  of  the  directors,  without 
authority  from  the  board,  can  make  no  contract  binding  upon  the 
district, —  cannot  change  a  contract, —  can  do  no  act  fixing  the  dis- 
trict for  a  liability."  See,  also,  Sandbom  v.  School  District,  12 
Minn.  33  (Oil.  1);  Beach  v.  Leahy,  11  Kan.  23;  Commissioners 
V.  Mighels,  7  Ohio  St.  110. 

The  rule  in  case  of  individuals  and  private  corporations,  how- 
ever, extends  no  further  than  to  wrongs  committed  in  the  course 
and  within  the  scope  of  employment ;  it  does  not  extend  to  fraud 
and  willful  torts,  committed  by  the  agent  outside  of  and  not  within 
the  scope  of  his  employment.  There  was  no  evidence  in  this  case 
that  the  treasurer  had  ever  beeni  authorized  to  compromise  or  set- 
tle this  claim  by  the  district.  On  the  contrary,  it  does  appear 
from  the  defendant's  own  testimony  that  nothing  was  done  by  the 
district  in  reference  to  this  matter,  though  they  had  several  meet- 
ings during  that  time.  The  most  that  appears  m  the  evidence  of 
any  action  on  the  part  of  the  district  appears  in  the  defendant's 
reply  to  the  question  of  the  court :  "  Qv^tion.  Did  you  ask  them 
to  come  to  a  meeting  when  you  went  around  to  see  them  ?  Answer. 
Well,  I  asked  them  to  get  together,  sir ;  to  see  what  they  would 
do.  There  was  nothing  done  definite  about  that  proposition  at 
all."  If  the  district  was  ever  bound  by  the  treasurer's  action,  it 
was  by  receiving  the  fruits  of  his  settlement,  to-wit,  the  note,  and 
thereby  ratifying  his  unlawful  contract  not  to  prosecute;  but  in 
such  case  it  is  necessary,  in  order  to  bind  private  individuals  even 
by  ratification,  that  they  have  knowledge  of  the  wrong  committed 
by  their  agents.  Our  statute  provides  {§  1349,  Civil  Code): 
^'  A  ratification  can  be  made  only  in  the  manner  that  would  have 
been  necessaiy  to  confer  an  original  authority  for  the  act  ratified, 
or,  where  an  oral  authorization  70uld  suffice,  by  accepting  or  re- 
taining the  benefit  of  the  act,  with  notice  thereof."  And  this 
court,  in  Nichols  v.  Bruns,  6  Dak.  28,  37  N.  W.  Rep.  752  (May 
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Term,  1887),  held  that  a  principal  was  not  liable  for  the  f  randolent 
representations  of  his  agent  on  the  ground  of  ratification  where  he 
received  the  fruits  of  tlie  contract  without  knowledge  of  any  wrong 
committed.  If  such  be  the  rule  in  case  of  an  individual  or  private 
corporation,  so  much  tbe  more  ought  a  school  district  not  to  be  lia- 
ble for  an  act  of  its  officer,  done  without  its  authority,  and  ratified 
only  so  far  as  to  receive  and  adopt  the  results  of  his  acts,  bat 
without  knowledge  that  in  doing  the  act  ratified  he  had  exceeded 
his  authority,  or  agreed  to  do  what  was  forbidden  by  law. 

These  qtum  public  corporations  are  not  liable  for  the  neglect  or 
wrongful  acts  of  their  officers,  unless  such  liability  arises  out  of 
some  special  provision  of  statute.  Cities  are  held  liable  for  negli- 
gence in  case  of  their  streets,  etc.,  by  virtue  of  the  special  charters 
creating  tliem ;  but  this  rule  is  held  not  to  extend  to  counties, 
towns,  and  similar  qtum  corporations.  See  authorities  cited  by  2 
Dill.  Mun.  Corp.,  §  963  ;  Hill  v.  Boston,  122  Mass.  844.  Private 
corporations  have  been  hel3  for  libel  when  they  have  authorized 
reports  of  their  officers,  reflecting  upon  the  business  and  standing 
of  rival  companies.  Whitfield  v.  Railroad  Co.,  EL ,  Bl.  &  El. 
115  ;  Railroad  Co.  v.  Quigley,  21  How,  202 ;  Maynard  v.  Insur- 
ance  Co.,  34  Cal.  48 ;  Aldrich  v.  Printing  Co.,  9  Minn.  133  (GiL 
123).  '^  But,"  says  Judge  Cooley,  commenting  on  these  cases, 
**  if,  on  the  other  hand,  some  servant  of  the  corporation,  who  sup- 
posed he  might  advance  its  interests  by  decrying  the  business  of 
a  rival,  were  to  proceed  to  do  so  by  communications  in  the  daily 
press,  it  is  plain  that  these,  though  having  in  view  the  same  pur- 
pose which  the  publication  by  the  official  board  was  meant  to  ac- 
complish, can  in  no  sense  be  regarded  as  corporate  acts.  They 
have  not  the  corporate  authorization ;  they  are  not  made  within  the 
apparent  scope  of  the  servant's  duty ;  and  the  tort  is  consequently 
an  individual  tort,  purely  and  solely,  and  redress  must  be  sought 
accordingly."  Cooley,  Torts,  121.  Eble,  C.  J.,  in  Green  v. 
Omnibus  Co.,  7  C.  B.  (N.  S.)  802,  says  :  "  I  take  the  whole  tenor 
of  the  authorities  to  show  that  an  action  for  a  wrong  done  lies 
against  a  corporation  when  the  act  of  the  corporation  —  the  thing 
done  — is  within  the  purpose  of  the  corporation,  and  it  has  been 
done  in  such  a  manner  as  to  constitute  what  would  be  an  action- 
able wrong  if  done  by  a  private  individual.'' 
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What  has  been  quoted  from  Judges  Coolet  and  Eslb  was  said 
in  reference  to  priyate  corporations.  The  rule  as  there  announced 
wonld  of  course  be  relaxed,  as  applied  to  qitasi  pnblic  corporations; 
but  if  the  rule  applicable  to  private  corporations  were  held  to  ob- 
tain here,  this  plaintiff,  on  the  evidence,  ought  not  to  be  bound  by 
the  representations  or  unauthorized  agreements  of  its  treasurer. 
It  was  not  presumably  a  contract  he  had  a  right  to  make,  not  one 
presumably  within  the  scope  of  his  duty  as  treasurer.  The  de- 
fendant  was  bound  to  take  notice  of  the  powers  and  authority  of 
the  treasurer.  He  was  not  authorized  to  presume  that  the  treas- 
urer had  any  authority  to  individually  act  for  this  district ;  cer- 
tainly he  was  not  authorized  to  presume  that  the  treasurer  had 
authority  to  make  an  illegal  contract.  The  treasurer  could  only 
speak  as  a  private  citizen,  in  absence  of  any  authority  conferred 
upon  him  by  the  district  meeting  or  the  district  board.  He  was 
in  no  podtion  to  influence  or  control  public  prosecutions.  He 
was  not  district  attorney,  a  magistrate,  nor  in  any  way  connected 
with  the  prosecution  of  public  offenders.  Ko  prosecution  had 
been  commenced ;  and  if  there  had,  and  he  had  been  shown  to 
have  made  such  corrupt  agreement,  it  was  necessary  to  go  further, 
and  connect  the  district  with  it,  either  by  previous  authority  con- 
ferred, or  subsequent  ratification  of  his  acts  with  knowledge  of 
the  fact.  A  whole  class  of  people  cannot  be  wronged  and  de- 
prived of  their  property  by  the  over-oflBdous  acts  of  a  zealous  self- 
constituted  agent,  acting  without  authority,  and  in  a  manner  not 
authorized  by  law.  If  such  were  the  rule,  there  would  be  no 
safety  in  our  republican  form  of  government,  where  all  acts  must 
be  performed  by  agents.  The  wholesome  and  safe  rule  is  that  all 
parties  dealing  with  these  public  officers  must  see  to  it  that  they 
are  authorized  to  make  the  contract  entered  into,  and  to  hold  them 
and  all  persons  who  contract  with  such  officers  to  a  rigid  and 
strict  accountability  for  their  public  acts. 

We  are  clearly  of  the  opinion,  from  a  careful  examination  of 
this  case : 

1.  That  no  corrupt  agreement  was  shown  to  have  been  made 
with  the  treasurer  Brown  which  would  make  the  contract  void  as 
against  pnblic  policy. 

3.  That  there  is  not  shown  any  authorization  or  ratification  on 
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the  part  of  the  district  which  would  bind  it,  if  such  agreem^it 
were  found  to  have  been  made. 

The  case  is  affirmed.    All  the  justices  concur,  except  Cabland, 
J.,  who  concurs  upon  the  last  point. 


Gull  Rivek  Lumber  Co.,  Respondent,  v.  Keefe  et  al..  Appel- 
lants. 

1.  Mechanics'  Liens  — Jury  Trial. 

Section  236,  C.  C.  Pro.,  as  amended  hj  chap.  146,  L.  1885,  providing: 
''An  issne  of  law  mast  be  tried  by  the  court.  *  *  *  An  issne  of  fact 
for  the  recovery  of  money  only,  or  specific,  real  or  personal  property, 
must  be  tried  by  a  jury,  unless  a  jury  trial  be  waived.  *  ♦  •  Every 
other  issue  is  liable  by  the  court,  which,  however,  may  order  the  whole 
issue,  or  any  specific  question  of  fact  involved  therein,  to  be  tried  by  a 
jury,  or  may  refer  it," —  does  not  give  a  right  of  jury  trial  in  an  action  to 
foreclose  a  mechanic's  lien.  Such  an  action  being  equitable  in  its  nature, 
and  there  being  no  right  of  trial  by  jury  under  this  statute,  the  constitn- 
tion,  or  any  law  of  the  United  States,  it  was  not  error  to  refuse  it. 

2.  Corporations,  Foreign — Bight  to  Sue  —  HowBaised. 

The  defense  that  a  foreign  corporation  has  no  authority  to  sue  must  be 
raised  by  answer.  A  denial  of  an  allegation  of  the  complaint  that  "  it  was 
authorized  to  transact  business  in  the  territory  "  does  not  raise  an  issue  of 
fact,  nor  does  an  answer  alleging  merely  legal  conclusions  even  though 
there  is  a  voluntary  reply  supplying  the  omissions,  but  not  considered  by 
the  court,  for  a  record  would  not  be  presented  that  could  be  considered 
by  the  appellate  court. 

3.  Estoppel,  Equitable—  Sufficiency  of  Facts. 

On  an  issue  of  equitable  estoppel  in  an  action  to  foreclose  a  mechanic's 
lien,  arising  between  a  sub-contractor,  the  plaintiff,  and  the  owner  of  the 
premises,  it  appeared  the  sub-contractor's  agent,  on  the  owner's  inquiry, 
said  the  contractors  were  not  owing  the  plaintiff  to  any  great  amount,  that 
they  were  straightforward  and  all  right.  It  also  appeared  the  purpose  of 
the  inquiry  was  not  disclosed.  The  agent's  statements  were  made  away 
from  the  office  and  the  books  were  not  accessible.  There  appeared  no 
design  to  in  any  way  mislead  the  defendant,  nor  did  the  facts  show  any 
gross  negligence  on  the  part  of  the  agent  in  making  the  statements.  HM, 
assuming  it  to  be  a  case  where  an  agent  could  estop  his  principal,  the 
facts  would  not  warrant  an  estoppel. 

(Argued  Feb.  21,  1888;  affirmed  Feb.  24;  opinion  filed  Feb.  14,  1889.) 

APPEAL  from  the  district  court,  Burleigh  county ;  Hon.  W. 
H.  Fbancis,  Judge. 

Winchester  <&  Hanitch^  for  appellant. 

An  action  to  foreclose  a  mechanic's  lien  is  an  action  at  law. 
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Marsh  v.  Praser,  27  Wis.  696 ;  Hall  v.  Hinckley,  32  id.  862 ; 
Wilier  V.  Bergenthal,  50  id.  474,  7  N.  W.  Eep.  352 ;  State  v. 
Eads,  15  la.  117;  Ooie  v.  Colby,  67  N.  H.  100.  The  complaint 
states  a  legal  canse  of  action,  asks  a  personal  judgment  and  such 
judgment  was  rendered.  Defendant  was  entitled  to  a  jnry  trial. 
Pomeroy,  Kem.  (2d  ed.)  86. 

The  question  presented  is,  can  a  foreign  corporation,  without 
complying  with  our  laws  as  to  such  corporations,  acquire  a  me- 
chanic's lien  upon  the  property  of  one  with  whom  it  sustained  no 
contractual  relation  ?  The  state  has  the  right  to  condition  the 
rights  of  such  corporations.  Bank  v.  Earle,  13  Pet.  619;  Paul 
V.  Virginia,  8  Wall.  168 ;  Ducat  v.  Chicago,  10  id.  410  ;  Doyle 
V.  Cont.  Ins.  Co.,  94  U.  S.  535 ;  Canada  C.  R.  R  Co.  v.  Gtebhard, 
109  id.  637,  3  Sup.  Ct.  Rep.  363 ;  Cooper  M.  Co.  v.  Ferguson, 
113  TJ.  S.  727,  5  Sup.  Ct.  Rep.  739.  Plaintiff  to  have  been  entitled 
to  any  relief,  ought  to  have  complied  with  our  laws.  Williams 
V.  Cheney,  3  Gray,  215,  601 ;  .^tna  Ins.  Co.  v.  Harbey,  13  Wis. 
395 ;  New  Hope  D.  B.  Co.  v.  P.  S.  Co.,  25  Wend.  648 ;  Thorn 
V.  Travelers'  Ins.  Co.,  80  Pa.  St.  27  ;  Buxten  v.  Hamblen ,  32 
Me.  448 ;  Cin.  M.  H.  A.  Co.  v.  Rosental,  55  111.  85  ;  In  re  Com- 
stock,  3  Sawy.  218. 

The  plaintiff  is  estopped  to  enforce  the  lien  it  claims.  There 
is  no  substantial  conflict  in  the  evidence ;  but  if  the  court  should 
find  there  was,  the  rule  announced  in  Canfield  v.  Bogle,  2  Dak. 
464,  would  not  obtain,  because  the  evidence  was  taken  before  a 
referee  and  this  court  is  in  the  same  position  as  the  court  below. 
Wilson  V.  Cross,  33  Cal.  61 ;  Lander  v.  Beers,  48  id.  636,  547 ; 
Canning  v.  C.  P.  R.  R.  Co.,  50  id.  168.  The  statements  made 
by  plaintiff's  agent  waived  the  lien.  Parliman  v.  Young,  2  Dak. 
165 ;  Brown  v.  Bowen,  30  N.  Y.  641 ;  Bigelow,  495 ;  Bates  v. 
Le  Clair,  49  Vt.  234 ;  Marston  v.  Heffer,  63  111.  403 ;  Payne  v. 
Bumham,  62  N.  Y.  73 ;  Newman  v.  Muller,  20  N.  W.  Rep.  845 ; 
Eikenberry  v.  Edwards,  24  id.  571 ;  Sessions  v.  Rice,  30  id.  735 ; 
Ward  V.  Berkshire  L.  Ins.  Co.,  9  K  E.  Rep.  363 ;  Kelley  v.  Fiske, 
11  id.  445. 

J.  E.  Carlcmdy  for  respondent. 

An  action  to  foreclose  a  mechanic's  lien  under  our  statute  is 
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not  an  action  at  law  —  one  for  money  only.  A  relief  summons 
is  required  and  the  whole  proceeding  is  equitable.  While  a  per- 
sonal judgment  is  sometimes  rendered  that  is  incidental  merely. 

The  plaintiff  had  complied  with  our  laws  with  reference  to 
foreign  corporations.  If  it  had  not  done  so  it  could  maintain  this 
suit.  American  6.  Co.  v.  Moore,  2  Dak.  280 ;  Fuller  <&  J.  M. 
Co.  V.  Foster,  30  N.  W.  Bep.  166 ;  Cooper  M.  Co.  v.  Ferguson, 
113  U.  S.  727,  6  Sup.  Ct.  Eep.  739, 

The  court  would  not  be  authorized  in  holding  that  the  plaintiff 
was  estopped  from  asserting  its  lien.  2  Herman,  742 ;  Brandt  v. 
Virginia  C.  &  I.  Co.,  93  U.  S.  336 ;  Henshaw  v.  Bissell,  18  Wall. 
225  ;  Sutton  v.  Wood,  27  Minn.  362,  7  N.  W.  Rep.  865  ;  Combe 
V.  Cooper,  5  Minn.  200  (Gil.  200) ;  Whiteacre  v.  Culver,  6  id. 
297  (Gil.  203) ;  Coldman  v.  Pierce,  26  Minn.  123,  1  N.  W.  Rep. 
846. 

Tbepp,  C.  J.  This  was  an  action  brought  in  the  district  court 
of  Burleigh  county  to  enforce  a  mechanic's  lien  by  the  plaintiff  as 
a  sub-contractor.  The  defendants  Eeefe,  Hackett  and  Stewart 
are  joined  as  contractors,  and  Ward  as  the  owner  of  the  building 
against  which  the  lien  is  sought  to  be  enforced.  Ward  alone  an- 
swers. The  case  was  sent  to  a  referee  against  the  objection  of  the 
defendant,  and,  the  referee  having  reported  the  evidence  to  the 
court,  it  made  findings  thereon  in  favor  of  the  plaintiff,  and  di- 
rected a  judgment  to  be  entered,  in  accordance  with  such  find- 
ings, for  the  amount  of  the  plaintiff's  claim,  and  a  foreclosure  of 
the  lien  to  satisfy  such  judgment. 

Three  alleged  errors  of  the  court  below  are  relied  upon  by  the 
appellant  to  reverse  the  case  here : 

(1)  That  the  lower  court  erred  in  sending  the  case  to  a  referee 
over  the  objection  of  defendant. 

(2)  That  plaintiff  had  not  complied  with  the  statute  relating  to 
foreign  corporations,  and  liad  no  authority  to  sue. 

(3)  That  the  plaintiff  was  estopped  from  maintaining  this  ac- 
tion, in  that,  on  application  by  defendant  Ward,  its  agent  had  in- 
formed him  that  the  contractors,  Keefe  and  others,  had  paid  the 
indebtedness  due  for  lumber  used  in  the  erection  of  his  house,  and 
that  he,  relying  upon  such  information,  had  paid  said  contractors 
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a  large  portion  of  the  indebtedness  due  them,  and  had  failed  to 
secure  himself  for  the  farther  performance  of  said  contract. 

"We  shall  examine  the  alleged  errors  in  the  order  of  their  assign- 
ment. 

The  record  shows  that  the  lower  court  treated  the  action  as  one 
in  which  it  had  the  power  to  make  a  compulsory  reference.  The 
defendant  contends  that  he  was  entitled  to  a  trial  by  jury,  and  has 
been  deprived  of  a  right  under  the  laws  of  the  territory  and  con- 
stitution of  the  United  States.  Section  236,  Code  Civil  Proc., 
as  amended  by  chapter  146,  Laws  1885,  provides:  ^'An  issue  of 
fact  for  the  recovery  of  money  only,  or  of  specific  real  or  personal 
property,  must  be  tried  by  a  jury,  unless  a  jury  trial  be  waived, 
*  *  *  Every  other  issue  is  triable  by  the  court,  which,  how- 
ever, may  order  the  whole  issue,  or  any  specific  question  of  fact 
involved  therein,  to  be  tried  by  a  jury,  or  may  refer  it." 

This  action  is  a  statutory  one,  purely  in  the  nature  of  an  equit- 
able proceeding,  to  enforce  a  statutory  lien.  It  is  not  an  action 
for  the  recovery  of  money  only.  The  summons  is  one  for  relief. 
Judgment  cannot  be  taken  by  default  without  proof  of  the  allega- 
tions of  the  complaint.  It  is  clearly  one  of  the  ^^  other  issues" 
triable  by  the  court.  Appellant  was  not,  then,  entitled  to  a  trial 
by  jury  under  this  statute.  If  the  statute  is  a  valid  one,  the  issue 
was  triable  by  the  court,  who  may  either  try  the  issues  itself,  or 
send  them,  or  any  of  them,  to  a  referee  or  jury,  as  it  may  elect. 
Here  it  sent  the  cause  to  a  referee  to  report  the  evidence,  upon 
which  it  itself  determined  the  case. 

Defendant  contends  that  under  article  7  of  the  amendment  to 
the  constitution  he  is  entitled  to  a  trial  by  jury.  This  amend- 
ment, and  all  preceding  amendments,  have  been  uniformly  held 
to  be  limitations  upon  the  powers  of  congress  granted  to  it  by  the 
states,  and  as  such  would,  of  course,  be  limitations  upon  the  leg- 
islative powers  of  the  territory.  The  territory,  as  the  creature  of 
congress,  could  exercise  no  greater  powers  than  were  possessed  by 
its  creator ;  and  if  congress  could  not  pass  such  a  law,  under  which 
the  defendant  would  be  deprived  of  a  right  to  juiy  trial,  the  ter- 
ritory could  not,  and  it  would  be  void. 

The  amendment  provides :  ^^  In  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty  dollars,  the  right  of 
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trial  bj  jury  shall  be  preserved."  Suits  at  ^^  common  law  "  are  so 
well  understood  by  the  profession  that  an  attempted  definition 
would  seem  pedantic.  ^^  Common-law  actions"  and  ^^ suits  in 
equity  "  and  ^^  admiralty  "  are  carefully  distinguished  throughout 
the  sections  and  amendments  of  the  constitution,  and  the  foi-ms 
and  modes  of  procedure  formerly  were  as  distinct  and  sepa- 
rate as  the  principles  governing  them  have  ever  continued  to  be. 
It  is  a  sufficient  answer  to  this  objection  to  say  that  this  is  not  an 
"  action  at  common  law."  No  such  proceeding  was  ever  known 
or  obtained  at  common  law,  but  every  attempted  enforcement  of 
liens,  whether  existing  by  common  law  or  under  earlier  statutes, 
in  absence  of  express  statutory  proceedings,  was  had  in  equity. 
Under  our  modem  system  of  jarisprudencOj  where  the  forms  of 
actions  have  been  blended,  the  same  equitable  principles  must 
govern  and  control  the  rights  of  parties  outside  of  the  mere  form 
of  procedure.  Trial  by  jury  is  a  matter  of  right,  and  not  of  pro- 
cedure ;  it  belongs  to  the  common  law,  and  not  to  the  equity  side 
of  the  court.  This  being  a  statutory  action  in  the  nature  of  an 
equitable  proceeding,  the  defendant  had  no  right  under  the  stat- 
ute, the  constitution,  or  any  law  of  the  United  States,  to  demand 
a  jury  trial,  and  the  court  did  not  err  in  sending  the  facts  to  a 
referee. 

The  mere  fact  that  a  personal  judgment  is  permitted  to  be  ren- 
dered in  such  cases  does  not  change  or  affect  the  character  of  the 
action.  As  stated  by  the  court  in  Davis  v.  Alvord,  94  U.  S.  546, 
where  it  was  sought  to  dismiss  the  appeal  upon  the  ground  that 
the  action,  which  was  one  brought  to  enforce  a  mechanic's  and 
laborer's  lien  under  the  statute,  was  an  action  at  law,  and  should 
have  been  brought  up  on  error :  "  The  fact  that,  according  to  the 
modes  of  procedure  adopted  in  the  territory,  a  personal  judgment 
for  the  amount  found  due  is  usually  rendered  in  such  cases,  with 
directions  that,  if  the  same  be  not  satisfied  out  of  other  property 
of  the  debtor,  the  property  upon  which  the  lieu  is  adjudged  to 
exist  shall  be  sold,  and  the  proceeds  be  applied  to  its  payment, 
does  not  change  the  character  of  the  suit  from  one  of  equitable 
cognizance,  and  convert  it  into  an  action  at  law." 

The  second  objection,  that  the  plaintiff  had  no  authority  to  sue, 
is  not  properly  before  this  court.     This  court  has  held  that  such 
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a  defense  most  be  taken  advantage  of  bj  answer.  That  the  plain- 
tiff has  complied  with  the  statutes  relating  to  foreign  corporations 
need  not  be  alleged  in  the  complaint,  and  a  failure  to  make  such 
an  allegation  does  not  make  the  complaint  open  to  demurrer.  The 
plaintiff,  it  is  true,  in  its  complaint  does  allege  that  ^'  it  was  dar- 
ing all  of  the  time  hereinafter  mentioned  a  corporation  created  and 
existing  under  the  laws  of  the  state  of  Minnesota,  and  authorized 
to  transact  business  in  the  territory  of  Dakota."  And  the  defend- 
ant denies  this  in  his  answer,  but  it  is  the  denial  of  a  mere  legal 
conclusion  of  the  pleader,  and  created  no  issue  of  fact  upon  which 
evidence  was  admissible.  The  defendant,  however,  does  attempt 
to  raise  the  issue  in  his  answer  by  way  of  new  matter,  as  follows: 
^'That  the  above-named  plaintiff  has  never  filed  nor  had  recorded 
a  duly-authenticated  copy  of  the  appointment  or  commission  of 
any  agent,  appointed  by  said  plaintiff,  residing  at  some  accessible 
point  in  this  territory,  in  the  county  where  the  principal  business 
of  said  plaintiff  has  been  carried  on,  duly  authorized  to  accept 
service  of  process,  and  upon  whom  service  of  process  might  have 
been  made  in  any  action  in  which  said  plaintiff  might  have  been 
a  party,  and  service  upon  such  agent  might  have  been  taken  and 
held  as  due  service  upon  said  plaintiff  in  the  olBce  of  the  register 
of  deeds  of  the  county  where  such  an  agent  should  have  resided.^' 
A  mere  inspection  of  the  pleading  will  make  it  evident  that  no 
allegation  of  fact  is  set  forth  which  could  be  put  in  issue  by  a 
denial  It  does  not  allege  that  plaintiff  had  not  filed  a  copy  of  his 
appointment,  but  alleges  it  had  not  filed  a  duly-authenticated  copy; 
a  duly-authenticated  copy  of  the  appointment  of  any  agent  ap- 
pointed by  said  plaintiff ;  a  duly-authenticated  copy  of  the  appoint- 
ment of  any  agent  appointed  by  said  plaintiff,  residing  at  some 
accessible  point  in  this  territory ;  a  duly-authenticated  .copy  of 
the  appointment  of  any  agent  appointed  by  said  plaintiff  residing 
at  some  accessible  point  in  this  territory,  in  the  county  where  the 
principal  business  of  said  plaintiff  has  been  carried  on  ;  a  duly- 
authenticated  copy  of  the  appointment  of  any  agent  appointed  by 
said  plaintiff,  residing  at  some  accessible  point  in  this  territory,  in 
fhe  county  where  the  principal  business  of  said  plaintiff  has  been 
carried  on,  duly  authorized  to  accept  service  of  process,  and  upon 
whom  service  of  process  might  have  been  made  in  any  action  in 
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which  said  plaintiff  might  have  been  a  party,  and  aervice  upon 
such  agent  might  have  been  taken  and  held  as  due  service  upoa 
said  plaintiff;  a  dalj-aathenticated  copy  of  the  appointment  of  any 
agent  appointed  by  said  plaintiff  residing  at  some  accessible  point 
in  this  territory,  in  the  county  where  the  principal  business  of  said 
plaintiff  has  been  carried  on,  duly  authorized  to  accept  service  of 
process,  and  upon  whom  service  of  process  might  have  been  made 
in  any  action  in  which  said  plaintiff  might  have  been  a  party,  and 
service  upon  such  agent  might  have  been  taken  and  held  as  ser- 
vice upon  said  plaintiff  in  the  office  of  the  register  of  deeds  in  the 
county  where  such  an  agent  should  have  resided. 

It  is  impossible,  upon  an  analysis  of  this  pleading,  to  determine  in 
what  respect  the  plaintiff  had  failed  to  comply  with  the  statute, — 
whether  the  copy  of  the  appointment  was  not "  duly  authenticated,'' 
the  agent  had  not  been  '^  appointed  by  the  plaintiff,"  the  agent  did 
Dot  reside  at  ^'  some  accessible  point,"  or  the  agent  did  not  reside 
where  the  "principal,  business  of  plaintiff  was  carried  on,"  or 
whether  he  meant  to  allege  that  the  agent  was  not "  duly  authorized 
to  accept  service."  The  pleading  is  not  merely  indefinite.  It  pleads, 
at  best,  a  mere  legal  conclusion.  Whether  the  copy  of  the  appoint- 
ment was  "duly  authenticated,"  or  the  agent  was  *^  duly  author- 
ized to  accept  service  of  process,"  are  questions  for  the  court. 
The  pleader  might,  with  equal  propriety,  have  alleged  that  the 
plaintiff  did  not  in  his  appointment  of  agent  comply  with  the  re- 
quirements of  the  statute ;  that  is  the  effect  of  the  allegation  in 
which  he  has  copied  the  language  of  the  section  into  an  attempted 
allegation  of  fact.  The  plaintiff,  perhaps,  came  near  supplying 
the  omission  of  defendant  by  gratuitously  replying,  and  in  setting 
np  certain  allegations  of  fact  in  reference  to  appointment  of  an 
agent  and  filing  a  copy  thereof.  The  reply,  however,  while  con- 
tained in  the  record,  cannot  be  considered  by  the  court  in  absence 
of  any  order  made,  or  apparent  consideration  thereof  made,  by 
the  court.  Our  statute  makes  no  provision  for  a  reply  made 
voluntarily  by  the  plaintiff.  It  makes  provision  for  a  reply  only 
to  a  counter-claim.  The  answer  here  sets  np  no  counter-claim. 
It  was  new  matter,  and  could  be  replied  to  only  upon  order  of  the 
court  made  upon  application  of  the  defendant.    It  often  oocnrs 
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that  a  defendant,  having  alleged  new  matter,  as,  for  instance,  the 
etatnte  of  limitations,  desires  to  know  what  defense  the  plaintilBE 
will  make  to  it  upon  the  trial ;  whether  he  will  daim  a  subsequent 
promise,  etc.  In  such  case,  he  may  apply  to  the  court  for  an  order 
compelling  the  plaintiff  to  reply  ;  and,  in  absence  of  such  applica- 
tion, the  plaintiff  may  interpose  any  defense  he  may  have  to  the 
plea,  but  he  cannot  voluntarily,  nor  upon  his  own  application  to 
the  court,  interpose  a  reply.  Such  application  must  come  from 
the  defendant  only.  A  reply,  then,  voluntarily  interposed,  wiU 
be  disregarded  by  the  court.  g§  122-124,  Code  Civil  Proc. 
The  issues  under  our  Code  are  limited  to  the  complaint,  answer, 
voluntary  replies  to  counter-claims,  and  replies  to  new  matter  put 
in  upon  order  of  the  court  upon  application  of  the  defendant. 
Again,  a  careful  examination  of  the  entire  abstract  fails  to  dis- 
close any  evidence  whatever  that  the  plaintiff  ever  transacted  any 
business  within  the  Territory  of  Dakota.  All  the  lumber  may  have 
been  sold  without  the  Territory  of  Dakota,  so  far  as  is  disclosed  by 
the  abstract.  Nor  is  there  any  evidence  whatever  that  the  agent 
failed  in  any  respect  to  comply  with  the  statute  relating  to  foreign 
corporations,  if  any  thing  in  this  case  was  required  to  be  shown. 
There  is  an  entire  absence  of  any  thing  in  the  abstract,  as  presented 
to  this  court,  that  would  warrant  an  examination  of  the  question 
sought  to  be  raised. 

Third.  The  defendant  seeks  to  set  up  an  equitable  estoppel 
against  the  plaintiff,  based  upon  certain  conversations  had  with  its 
agent  as  to  the  amoant  of  Keefe's  and  others'  indebtedness. 
Without  stopping  to  consider  whether  this  is  a  case  in  which  the 
agent  of  a  corporation  can  estop  its  principal  by  language  used, 
not  in  the  performance  strictly  of  any  duties  imposed  upon  him 
by  the  terms  of  his  employment,  we  are  of  the  opinion  that  the 
language  relied  upon  does  not,  under  the  circumstances,  make  a 
case  of  estoppel.  The  conversation  with  plaintiff's  agent  is  set 
out  in  full  in  the  record.  The  defendant  claims  that  he  went  to 
the  oflSce  of  Weaver,  an  alleged  agent  of  the  plaintiff,  and  found 
him  out ;  that  upon  inquiry  he  fonnd  Weaver  at  the  office  of  one 
Winchester,  one  of  the  attorneys  of  the  defendant ;  and,  in  his 
own  language :  '^  I  asked  him  if  Hackett,  Keef e  &  Stewart  were 
not  paying  their  bills.    He  looked  up, — he  was  writing  at  the 
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time.  He  looked  up  and  said  he  guessed  they  was.  He  looked 
as  though  he  wondered  why  I  inquired.  I  told  him  that  I  heard 
that  Hackett,  Keefe  &  Stewart  were  not  paying  their  bills  on 
my  house,  and  that  I  had  come  in  to  see  about  it.  I  asked  him 
if  they  were  owing  him  any  amount,  and  he  told  me  that  they 
were  not  owing  him  any  thing  of  any  account,  and  that  they 
were  all  right."  And  on  cross-examination  he  testified :  ^^  Ques-^ 
tion.  Didn't  he  say  to  you  then  that  he  did  not  remember  with- 
out looking  in  the  books  what  their  account  was  t  Answer.  I 
tliink  he  said  something  that  he  could  not  tell  exactly.  I  do  not 
remember  about  his  mentioning  books  at  all ;  but  he  did  say  that 
they  were  not  owing  hhn  any  thing  of  any  account.  Q.  Did  he 
tell  you  at  all  that  he  was  not  able,  to  tell  you  what  they  were  ow- 
ing him  from  memory}  A.  That  was  about  the  amount  of  the 
conversation."  Mr.  Winchester  also  corroborated  Mr.  Ward. 
Mr.  Weaver,  on  the  other  hand,  testified  that  he  may  have  told 
him  that  his  impression  was  that  it  was  not  a  very  large  amount, 
but  that  he  also  told  him  that  he  did  not  remember,  as  he  did  not 
carry  his  books  in  his  head ;  and  that  there  was  no  conversation, 
to  his  remembrance,  as  to  why  defendant  wanted  to  know,  or  about 
indebtedness  for  lumber  for  defendant's  building ;  that  he  consid- 
ered them  straightforward  boys,  etc. ;  but  that  nothing  was  said 
to  him  by  defendant  about  his  not  wanting  to  pay  them  money 
until  he  found  out  how  much  they  owed  plaintiflE.  The  testimony 
further  disclosed  that  the  defendant  had  taken  a  bond  from  the 
contractors  in  the  sum  of  $2,450  for  the  faithful  performance  of 
the  contract,  though  defendant  says  he  had  been  informed  that 
the  bond  was  not  very  good.  It  was  further  disclosed  by  the  evi- 
dence  that  a  large  part  of  plaintiffs  indebtedness  —  nearly  one- 
half  —  was  incurred  after  this  conversation  with  Weaver.  As  to 
such  indebtedness  the  plaintiff  could  not  be  estopped  by  the  prior 
act  of  its  agent;  but  we  are  unable  to  discover  any  fraud  or  will, 
f  ul  misrepresentation  on  the  part  of  Weaver,  or  such  gross  neglL 
gence,  its  equivalent,  as  would  estop  the  plaintiff.  Weaver  was 
not  at  his  own  ofiSce,  where  he  had  ready  access  to  the  books, — 
a  fact  well  known  to  defendant.  His  answer  must  be  from  mem- 
ory. His  mind  was  evidently  on  other  matters,  foreign  to  the 
question  propounded  by  defendant.    No  reason  is  urged  or  shown 


1889.]  OULL  BIVBR  LUMBEB  CO.    V.  KEEFE.  169 

why  he  should  desu^  to  mislead  defendant  to  his  injury.  If  he 
answered  defendant,  as  defendant  claims  he  did,  he  was  evidently 
honestly  mistaken,  and,  if  so^  the  one  essential  element  of  fraud 
is  lacking.  All  the  essential  elements  of  estoppel  must  be  clearly 
proved,  and  ^^the  evidence  should  be  precise,  dear  and  unequivo- 
cal." Herm.  Estop.  742.  Justice  Field,  in  Brant  v.  Coal  Co., 
93  U.  S.  335,  in  applying  the  doctrine  of  equitable  estoppel,  says : 
'^  For  the  application  of  that  doctrine  there  must  generally  be  some 
intended  deception  in  the  conduct  or  declarations  of  the  party  to 
be  estopped,  or  such  gross  negligence  on  his  part  as  to  amount  to 
constructive  fraud,  by  which  another  has  been  misled  to  his  in- 
jury." Story  says :  ^'  In  all  this  class  of  cases,  the  doctrine  pro- 
ceeds upon  the  ground  of  constructive  fraud,  or  of  gross  negligence, 
which  in  effect  implies  fraud ;  and  therefore,  where  the  circum- 
stances of  the  case  repel  any  such  inference,  although  there  may 
be  some  degree  of  negligence,  yet  courts  of  equity  will  not  grant 
relief.  It  has  accordingly  been  laid  down  by  a  very  learned  judge 
that  the  cases  on  this  subject  go  to  this  result  only,  that  there 
must  be  positive  fraud  or  concealment,  or  negligence  so  gross  as 
to  amount  to  constructive  fraud."  1  Story,  Eq.  Jur.,  §  391.  The 
cases  say :  ^^  The  element  of  fraud  is  essential,  either  in  the  inten- 
tion of  the  party  estopped,  or  in  the  effect  of  the  evidence  which 
he  attempts  to  set  up."  See  Hill  v.  Epley,  31  Pa.  St.  334 ;  Hen- 
shaw  V.  Bissell,  18  Wall.  271 ;  Biddle  Boggs  v.  Mining  Co.,  14 
CaL  368 ;  Com.  v.  Moltz,  10  Pa.  St.  631 ;  Copeland  v.  Copeland, 
28  Me.  539 ;  Belaplaine  v.  Hitchcock,  6  Hill,  616 ;  Zuchtmann 
V.  Koberts,  109  Mass.  53. 

Giving  to  the  evidence  of  defendant  its  strongest  meaning,  a 
court  would  not  be  warranted  in  holding  it  to  constitute  an  estop- 
pel ;  and,  the  court  having  found  upon  the  evidence  in  favor  of 
the  plaintiff,  we  cannot  disturb  the  finding.  The  judgment  is 
affirmed ;  all  the  justices  concurring. 

VOL.  6,  DAK.— 22 
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MuBBT,  BespoDdeDt,  v.  Bubbis  et  al.,  Appellants. 

1.  Forcible  Entry  and  Detainer  ~  Statute— Construotion— Char- 
acter of  Possession. 

The  design  of  the  forcible  entry  and  detainer  statute  is  to  furnish  one 
entitled  to  the  possession  of  land  a  summary  remedy  to  recover  the  same  as 
against  a  mere  trespasser  or  intruder.  In  such  action  the  defendant  may 
show  the  character  of  the  plaintiff's  possession  on  which  a  recovery  is 
sought,  also  the  character  of  his  own  right  to  the  premises  in  controversy. 
While  the  language  of  the  statute  gives  a  right  of  action  for  a  wrongful 
entry  upon  another's  actual  possession,  it  must  not  be  construed  to  mean 
a  possession  obtained  by  force,  and  so  held  against  the  rightful  claimant, 
nor  is  a  mere  *'  scrambling  "  possession  as  against  him  sufficient  to  main- 
tain the  action. 

2.  Justices  of  the  Peace — Jurisdiction— Actions  Involving  Title. 

In  an  action  in  a  justice's  court  the  defendant  interposed  an  answer 
raising  an  issue  of  title  and  offered  proof  under  it.  Sections  10,  87,  Jus- 
tices' Code,  provide  that  when  the  title  or  boundaries  of  real  property  in 
any  wise  come  in  question  the  case  shall  be  certified  to  the  district  court. 
Held,  upon  the  offer  of  proof  the  jurisdiction  of  the  justice  ceased  and 
the  judgment  afterward  rendered  was  void. 

8.  Same  —  Appeal  —  Effect. 

That  appealing  in  such  a  case  is  in  effect  certifying  the  case  to  the  dis- 
trict court,  as  applied  to  the  latter's  jurisdiction, —  doubted. 

(Argued  October  10, 1888;  reversed  October  18;  opinion  filed  February  12, 1889.) 

APPEAL  from  the  district  court,  Lawrence  county ;  Hon.  C. 
M.  Thomas,  Judge. 


McLaughlin  dk  Steele^  for  appellants. 


Plain tifTs  entry  was  unlawful  from  the  beginning.  3  Blackst. 
171.  The  owner  of  land,  wrongfully  kept  out  of  possession,  may, 
if  he  can,  regain  and  maintain  his  possession.  McDougal  y.  Sitcher, 
1  Johns.  42  ;  Hyatt  v.  Wood,  id.  157,  158  ;  Ives  v.  Ives,  13  id, 
235 ;  Smith  v.  Burtis,  6  id.  218 ;  Jackson  v.  Farmer,  9  Wend. 
201,  203 ;  Warren  v.  Warren,  17  id.  257 ;  Parsons  v.  Brown,  16 
Barb.  590 ;  Gyre  v.  Culver,  47  id.  692 ;  Sage  v.  Harpending,  49 
.id.  175 ;  Wood  v.  PhiUips,  43  N.  Y.  152;  Bliss  v.  Johnson,  73 
id.  629 ;  Tribble  v.  Frame,  7  J.  J.  Marsh.  599,  23  Am.  Dec.  439 ; 
Com.  V.  Dudley,  10  Mass.  409 ;  Pennsylvania  v.  Eobinson,  Addis. 
14, 17 ;  LaFrombois  v.  Jackson,  8  Cow.  603 ;  Orser  v.  Storms, 
9  id.  687 ;  Langton  v.  Potter,  3  Mass.  216 :  4  Kent*  (12th  ed.), 
notes  c  and  1. 
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This  being  the  law,  the  court  erred  in  its  rulings  upon  the  evi- 
dence. Further,  it  was  proper  to  show  the  character  of  Murry's 
possession  and  O'Neill's  prior  peaceable  possession.  8  Blackst.  176. 
Title  and  right  of  possession  is  a  legitimate  subject  of  inquiry  in 
this  action.  These  statutes  are  intended  to  prevent  the  use  of 
force  and  violence,  not  a  party's  regaining  his  property  in  a 
peaceable  manner.  Bestoration  cannot  be  had  by  an  intruder  as 
against  the  lawful  owner.  People  v.  Field,  52  Barb.  211,  1  Lans. 
232.  The  owner  had  the  right  to  repossess  himself  of  his  prop- 
erty. Langdon  v.  Potter,  8  Mass.  215  ;  Hyatt  v.  Wood,  4  Johns. 
158 ;  Orser  v.  Storms,  9  Cow.  683 ;  Livingston  v.  Tanner,  14  N. 
Y.  64 ;  Newton  v.  Harland,  1  Mann.  &  Gr.  644 ;  4  Kent  Com. 
118  (12th  ed.),  notes  <?  and  1 ;  People  v.  Field,  1  Lans.  239,  240. 

In  the  absence  of  the  occupant,  the  owner  having  the  right  of 
possession,  may  enter  by  forcing  open  the  door,  though  the  occu- 
pant expects  to  return.  Mussey  v.  Scott,  32  Vt.  82  ;  People  v. 
Field,  supra;  2  Wat.  Tresp.,  §§  1171-1173;  17  Wend.  263; 
Hoffman  v.  Harrington,  22  Mich.  52 ;  2  Starkie,  Ev.  330.  Plaintiff 
must  show  possession  or  a  right  to  it.  Yorgensen  v.  Yorgensen,  6 
Neb.  383 ;  Houghtailing  v.  Houghtaling,  56  Barb.  194.  There 
was  error  in  rejecting  the  lease  and  deed.  Thompson  v.  Smith, 
28  Cal.  632 ;  Dickenson  v.  Magnire,  9  id.  49 ;  Shelby  v.  Houston, 
38  id.  422. 

Martin  db  Mason  and  Van  OisSj  for  respondent. 

This  controversy  turns  upon  the  construction  to  be  given  to 
the  forcible  entry  and  detainer  statute.  Appellants  contend  its 
effect  is  none  other  than  the  common-law  criminal  proceeding. 
That  the  possession  and  force  contemplated  is  personal.  Under 
this  and  other  modem  statutes  the  possession  may  be  evidenced 
by  inclosures,  buildings  and  such  acts  of  occupancy  as  are  usually 
exercised,  and  the  force  need  not  be  personal,  but  such  as  tearing 
down  fences,  entering  houses,  by  breaking  windows,  or  forcing 
doors,  or  even  possession  obtained  by  fraud  or  stealth.  Proof  of 
prior  possession  constitutes  no  defense.  Brown  v.  Berry,  39  Cal. 
23;  Langworthy  v.  Myers,  4  la.  18.  The  case  of  Bowers  v. 
Cherokee,  45  Cal.  495,  und^r  that  particular  statute,  is  not  in  con- 
flict with  this  rule.    Title  and  right  of  possession  is  in  no  way 
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involved  in  this  action.  Stephens  v.  McCloj,  36  la.  659 ;  Emsley 
V.  Bennett,  37  id.  15;  Settle  v.  Henson,  Morris,  111;  Lorimier 
V.  Lewis,  id.  253  ;  Allen  v.  Tobias,  77  111.  169 ;  Jarvis  v,  Hamil- 
ton, 19  Wis.  205 ;  Newton  v.  Leavy,  25  N.  W.  Rep.  39 ;  R  R 
Co.  V.  Johnson,  7  Sup.  Ct.  Rep.  340 ;  Myers  v.  Koenig,  6  Neb. 
419 ;  Estabrook  v.  Hateroth,  34  N.  W.  Rep.  634 ;  Campbell  v. 
Coonradt,  22  Kan.  707 ;  Miller  v.  Tillman,  61  Mo.  316 ;  Dil- 
worth  V.  Fee,  52  id.  130-133 ;  Emerson  v.  Sturgeon,  59  id.  404- 
406.  If  the  party  guilty  of  forcible  entry  has  title  or  right  of 
possession,  he  must  deliver  up  the  possession  forcibly  acquired, 
and  then  litigate  his  title  or  right  of  possession  in  a  proper  action. 
Mitchell  V.  Davis,  23  CaT.  381 ;  Brown  v.  Perry,  39  id.  24. 

Tripp,  C.  J.  This  is  an  action  of  forcible  entry  and  detention 
brought  to  recover  possession  of  a  quarter  section  of  land  with  the 
buildings  and  improvements  thereon,  situated  in  the  county  of 
Lawrence,  Dakota. 

The  complaint  contains  two  causes  of  action,  or  states  its  cause 
of  action  in  two  counts.  In  the  first,  plaintiff  alleges  an  unlawful 
entry  by  force  and  violence,  and  an  unlawful  entry  by  fraud  and 
stealth,  with  unlawful  detention.  In  the  second  he  alleges  unlaw- 
ful entry  by  fraud  and  stealth,  and  the  unlawful  detention  of  the 
premises.  The  defendants  answer  without  objection  to  the  form 
and  substance  to  the  complaint,  and  deny  generally  the  allegations 
of  each  count,  and  plead  in  substance  that  the  defendants  are  law- 
fully possessed  of  the  premises,  as  tenants  of  one  O'Neill,  who  is 
the  owner  thereof  by  purchase  from  the  plaintiff;  and  they  fur- 
ther plead  that  an  action  of  ejectment  is  now  pending  in  the  dis- 
trict court  of  Lawrence  county,  between  said  O'Neill  as  plaintiff 
and  said  Murry  as  defendant,  to  determine  the  title  to  the  premises 
in  controversy  in  this  action.  The  answer  is  verified,  and  de- 
mands that  the  action  be  certified  to  the  district  court.  The 
plaintiff  replies,  denying  generally  the  allegations  of  the  answer. 
The  case  was  tried  to  a  jury,  and  a  general  verdict  was  rendered 
in  favor  of  the  plaintiff ;  and  a  motion  for  a  new  trial  having 
been  denied,  and  a  judgment  directing  the  removal  of  defendants 
from  the  premises  having  been  entered,  defendants  bring  the 
cause  here  for  review. 
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A  large  iinmber  of  errors  are  assigned  by  the  appelant,  but  we 
shall  only  notice  those  pertinent  to  the  discussion  of  the  case,  in 
the  view  we  have  taken  of  the  issues  raised  by  the  pleadings  and 
determined  by  the  verdict  of  the  jury. 

After  the  plaintiff  had  introduced  evidence  tending  to  establish 
possession  of  the  premises,  and  an  unlawful  entry  by  the  defend- 
ants, the  defendant  O'Neill,  being  a  witness  in  his  own  behalf, 
was  asked  by  his  counsel :  Question,  '^  Prior  to  the  time  you 
say  yon  were  dispossessed  in  March,  how  long  had  you  been  in 
the  actual  possession  of  that  ranch,  and  from  whom  did  you  re- 
ceive the  possession  i "  To  which  question  the  plaintiff  objected 
as  immaterial,  and  which  objection  being  sustained  by  the  court, 
the  defendant  made  the  following  offer :  '^  Defendants  now  offer 
to  prove  by  the  witness  Peter  O'Neill  that,  prior  to  the  18th  day 
of  March,  1883,  he  had  been  continuously  in  the  quiet,  peaceable 
and  lawful  possession  of  the  ranch  in  question,  and  was  occupying 
the  house  thereon  by  himself  and  employees  since  the  15th  day 
of  November,  1882,  and  that  on  or  about  the  18th  day  of  March, 
1883,  the  plaintiff,  John  W.  Murry,  daring  the  temporary  absence 
of  defendant  O'Neill,  and  his  employee  William  Jones,  in  Dead- 
wood,  took  possession  of  the  house  and  premises  with  force 
and  arms,  and  held  them  for  a  few  days  in  that  manner,  when  he, 
O'Neill,  regained  peaceable  possession  of  the  house."  This  offer 
was  objected  to  as  incompetent,  irrelevant,  and  immaterial.  The 
court  sustained  the  objection  and  rejected  the  testimony;  to 
which  defendants  excepted.  Subsequently  certaifl  testimony  was 
admitted  on  the  part  of  the  defendants  tending  to  show  that  the 
plaintiff,  Murry,  had  conveyed  the  premises  to  the  defendant 
O'Neill  in  November,  1881,  and  that  O'Neill  had  leased  the  prem- 
ises back  to  Murry  for  one  year,  ending  November,  1382 ;  and 
that  in  November,  1882,  after  the  expiration  of  said  lease,  the 
plaintiff,  Murry,  had  quit  and  surrendered  up  the  possession  of 
said  premises  to  the  defendant  O'Neill,  and  that  the  defendant 
O'Neill  had  thereafter  and  up  to  the  18th  day  of  March,'  1883 
(the  date  of  the  alleged  unlawful  entry),  held  the  peaceable  and 
uninterrupted  possession  of  said  premises ;  and  that  such  posses- 
sion was  consented  to  and  acquiesced  in  by  Murry ;  but  that  on 
the  18th  day  of  March,  1883,  Murry  forcibly  entered  upon  the 
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premises  and  ejected  the  defendant's  (O'Neill's)  tenants,  and  that 
some  days  thereafter  the  defendants  had  peaceably  regained  pos- 
session, and  had  thereafter  continued  to  hold  the  same. 

The  court,  upon  motion  of  plaintiff  and  against  the  objection 
of  defendants,  struck  out  all  that  portion  of  the  evidence  relating 
to  defendants'  possession  prior  to  March  18,  1883,  and  this  ruling 
of  the  court  was  assigned  as  error. 

The  defendant  also  offered  in  evidence  the  deed  from  Murry 
to  O'Neill,  and  the  lease  from  O'Neill  to  Murry  which  were, 
upon  plaintiff's  objection,  ruled  out  by  the  court,  and  to  this  rul- 
ing the  defendants  duly  excepted. 

Did  the  court  err  in  striking  out  the  evidence  relating  to  the 
possession  of  the  premises  by  defendant  O'Neill  prior  to  March 
18, 1888,  and  in  rejecting  the  offer  of  the  defendants  to  prove  the 
same} 

This  will  depend  upon  the  construction  to  be  given  to  our  stat- 
ute of  forcible  entry  and  detainer,  under  which  this  action  is 
brought.  That  portion  of  the  section  of  our  statute  upon  which 
this  action  is  founded  is  contained  in  the  Justices'  Code,  and  reads 
as  follows :  Sec.  34.  ^'  This  action  is  maintained  (1)  where  a  party 
has  by  force,  intimidation,  fraud,  or  stealth,  entered  upon  the 
prior  actual  possession  of  real  property  of  another  and  detains  the 
same ;  (2)  where  a  party,  after  entering  peaceably  upon  real  prop- 
erty,  turns  out  by  force,  threats,  or  menacing  conduct,  the  party 
in  possession ;  or,  (3)  where  he  by  force,  or  by  menaces  and  threats 
of  violence,  unlawfully  holds  and  keeps  the  possession  of  any  real 
property,  whether  the  same  was  acquired  peaceably  or  otherwise." 
The  plaintiff  contends,  under  the  literal  reading  of  the  first  divis- 
ion of  this  section,  that  any  person  is  liable  to  this  proceeding  who 
enters  upon  the  "  prior  actual  possession  of  another  "  by  force  or 
by  fraud  or  stealth,  no  matter  what  his  interests  or  rights  may  be 
in  the  property  entered  upon,  and  no  matter  what  otherwise  may 
be  the  character  of  the  possession  entered  upon  ;  that  a  person's 
own  property  may  be  entered  upon  by  another  without  color  of 
right,  and,  if  the  owner  subsequently  succeed  in  regaining  posses- 
sion  without  committing  a  breach  of  the  peace,  yet  the  unlawful 
intruder  may  invoke  the  aid  of  the  courts  and  recover  the  posses^ 
sion  from  the  lawful  owner,  whenever  that  possession  was  regained 
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by  fraad  or  stealth  or  force  amonnting  to  a  breaking  of  the  close. 
If  this  is  the  construction  to  be  given  our  statute,  which  is  the  one 
which  seems  to  have  been  followed  by  the  lower  court,  then  there 
was  no  error  in  rejecting  the  offer,  and  in  striking  out  the  evi- 
dence as  to  the  prior  possession  of  the  defendant. 

Statutes  of  forcible  entry  and  detainer  are  of  very  ancient 
origin ;  they  date  far  back  into  the  fourteenth  century ;  they  suc- 
ceeded the  wager  of  battle ;  they  were  criminal  in  character,  and 
were  designed  to  prevent  redress  of  private  wrongs  by  means  cal- 
culated to  disturb  the  peace  and  good  order  of  society,  in  the  use 
of  force  and  violence  of  a  nature  to  inspire  terror  and  incite  per- 
sonal conflict.  These  statutes  were  highly  penal  in  character,  and 
were  enforced  by  indictment  of  the  grand  jury  or  by  complaint 
before  a  magistrate,  and  terminated,  when  unfavorable  to  the 
offender,  in  a  fine  to  the  king,  and  an  ouster  from  the  premises 
unlawfully  entered,  as  a  punishment  for  the  offense,  and  not  as  a 
determination  of  any  right  of  the  parties.  No  title  passed  or  was 
affected  by  these  proceedings,  which  were  generally  summary  in 
character  and  were  prosecuted  in  the  name  of  the  sovereign.  In 
modem  times  these  statutes  have  undergone  great  changes ;  and 
while  generally  the  summary  character  of  these  proceedings  re- 
mains, yet  so  great  has  been  the  change  wrought  by  legislation 
that  modem  ^statutes  of  forcible  entry  and  detainer  retain  but 
little  of  their  foimer  force  and  character  beyond  the  name  they 
bear. 

In  nearly  all  if  not  in  every  state  of  the  Union  there  is  now  some 
civil  proceeding  in  the  nature  of,  or  called  by  the  name  of,  forcible 
entry  and  detainer,  whereby  a  party  whose  possession  has  been 
unlawfully  entered  apon  may  have  the  intmder  summarily  ejected, 
not  for  the  purpose  of  punishing  the  trespasser,  but  for  the  pur- 
pose of  protecting  private  rights ;  and  such  actions  are  generally 
prosecuted,  not  in  the  name  of  the  sovereign,  but  in  the  name  of 
the  injured  party.  It  is  trae  that  in  some  jurisdictions  these  pro- 
ceedings still  retain  their  criminal  characteristics,  but  in  many  of 
the  younger  states  these  jurisdictions  are  separate  and  distinct.  The 
statute  is  either  made  to  subserve  a  double  purpose— that  is,  to  pro- 
'tect  private  rights  and  to  punish  public  wrongs — or  the  enactments 
are  separate  and  distinct  in  character.    To  the  latter  class  belongs 
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the  legislation  of  Dakota.  The  civil  proceeding  is  found  in  the 
Justices'  Code^  art.  7,  while  the  criminal  proceeding  is  found  in 
and  the  punishment  is  prescribed  by  sections  492,  493  et  aeq.  of 
the  Penal  Code.  The  latter  is  enforced  by  indictment  in  the 
name  of  the  territory,  while  the  former  is  denominated  an 
'^  action,"  and  is  begun  and  tried  as  a  civil  action  in  the  name  of 
the  party  interested.  So  different  are  the  statutes  of  the  different 
states  in  character,  and  so  unlike  in  phraseology  and  construction, 
that  but  little  benefit  can  be  derived  from  their  comparison,  or 
from  an  examination  of  the  decisions  of  the  courts  in  their  intepre- 
tation.  Our  own  statute  was  taken  from  the  two  states  of  Iowa 
and  California,  with  some  original  sections  added  and  some  very 
important  changes  made  therein,  as  we  shall  hereafter  observe. 

Section  34,  art.  7  of  the  Justices'  Code,  which  contains  the  six 
subdivisions  enumerating  the  cases  in  which  this  proceeding  will 
lie,  comes  from  both  California  and  Iowa.  Subdivision  1,  which 
provides  that  the  action  is  maintainable  ''  where  a  party  has,  by 
force,  intimidation,  fraud,  or  stealth,  entered  upon  the  prior  actual 
possession  of  real  property  of  another,  and  detains  the  same,"  was 
taken  from  Iowa  except  as  modified  by  our  own  legislature,  as  we 
shall  hereafter  ilotice.  Subdivisions  2  and  3  are  taken  from  Cali- 
fornia with  no  material  change.  Subdivisions  4  and  5  are  taken 
from  Iowa  with  some  modifications  immaterial  to  be  noticed  here. 
Subdivision  6  is  not  found  in  either  statute.  Sections  35,  36,  38 
and  section  40,  before  amendment  in  1881,  were  taken  from  Iowa 
with  some  modifications ;  while  sections  37,  39,  41  are  almost  en- 
tirely original  and  quite  unlike  the  statutes  of  any  other  state.  A 
comparison  of  the  statutes  of  Iowa  (Code  of  1873)  and  the  statutes 
of  California  of  the  same  year  will  make  it  quite  apparent  that  the 
person  or  persons  who  drafted  our  statute  of  forcible  entry  and 
detainer  had  before  him  or  them  the  enactments  of  these  two 
states,  and  that  they  borrowed  from  them  such  parts  as  they 
deemed  suited  to  this  locality,  and  rejected  the  other  parts  of 
those  statutes  which  they  deemed  unsuited.  They  added  new 
sections  and  provisos  in  place  of  those  rejected,  the  effect  of  which 
will  be  apparent  as  we  proceed.  The  first  remarkable  change  is 
in  the  phraseology  of  the  first  subdivision  above  quoted.  The 
Iowa  subdivision  reads  as  follows :  (1)  "  Where  the  defendant  has, 
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by  force  or  fraud  or  stealth,  entered  upon  the  prior  actual  posses- 
sion of  another  in  real  property  and  detains  the  same."  Code, 
Iowa,  1873,  §  3611.  The  material  change,  as  will  be  observed, 
consists  in  placing  the  words  "  of  another  "  after  the  words  "  real 
property  "  in  our  statute,  instead  of  after  the  words  ^^  actual  pos- 
session," as  in  the  Towa  statute,  whereby  the  meaning  of  the  sen- 
tence is  made  to  be  (if  the  pronoun  ^^  another  "  is  made  to  qualify 
as  its  antecedent  the  noun  immediately  preceding,  according  to  the 
usual  rules  of  construction)  that  this  action  is  maintainable  where 
a  party  has  entered  by  force,  etc.,  upon  the  prior  actual  possession 
of  another's  real  property,  while  the  meaning  of  the  Iowa  statute 
must  be  construed  to  be  that  the  proceeding  is  maintainable  where 
a  party  by  force,  etc.,  has  entered  upon  another's  prior  actual  pos- 
session ;  and  if  this  change  was  intentional,  as  it  will  be  presumed 
to  have  been,  and  the  word  '*  another  "  is  made  to  qualify  its  pre- 
ceding noun  as  antecedent,  then  the  difference  in  the  two  statutes 
is  radical  in  this  respect :  that,  while  the  Iowa  statute  applies  to 
all  real  property,  and  makes  the  party  who  enters  by  force,  etc., 
upon  his  own  as  well  as  upon  the  real  property  of  another  held 
adversely  guilty  of  this  offense,  our  statute  makes  the  party  guilty 
only  who  enters  by  force,  etc.,  upon  the  real  property  of  another; 
and  while  it  would  be  no  defense  in  Iowa  to  allege  and  prove  that 
the  defendant  was  the  owner  of  the  premises  alleged  to  have  been 
unlawfully  entered,  it  would  be  a  perfect  defense  under  our  stat- 
ute, which  confines  the  remedy  to  lands  of  another  so  entered 
upon.  If  this  were  the  only  change  made  in  adopting  the  Iowa 
and  California  statutes,  the  court  might  feel  some  hesitancy  in 
employing  tins  usual  and  natural  construction  of  language,  but 
our  legislature  did  not  stop  here.  It  proceeded  to  emphasize 
this  construction,  and  to  enact  in  terms  that  the  forcible  entry  and 
detainer  act,  in  its  enforcement  by  justices  of  the  peace,  should 
not  extend  to  cases  in  which  the  title  to  real  property  should  in 
any  wise  come  in  question. 

Subdivision  7,  §  2,    Justices'  Code,  defining  the  jurisdiction 
of  justices  of  the  peace,  provides  :  "  The  civil  jurisdiction  of  these, 
courts,  within  their  respective  counties,  extends    *    *     *    (7)  to 
actions  of  forcible  entry  and  detainer,  or  detainer  only  of  real 
property,  where  the  title  or  boundary  thereof  in  no  wise  comes  in 
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question;"  and  to  remove  anj  misconstruction  that  might  be 
placed  upon  these  enumerated  powers,  it  is  expressly  enacted  in 
the  forcible  entry  and  detainer  act  itself :  ^^  Provided  that,  when 
the  title  to  or  boundary  of  the  real  property  in  any  'wise  comes  in 
question,  the  case  shall  be  certified  to  the  district  court  as  in  this 
chapter  provided."  Article  7,  §  37,  Justices'  Code.  Section  10 
of  the  chapter  above  referred  to  provides  that,  when  it  appears 
that  the  determination  of  the  action  will  necessarily  ^^  involve  the 
question  of  title  to  or  boundary  of  real  property  in  any  wise,  the 
justice  must  suspend  all  farther  proceedings  in  the  action,"  and 
certify  the  case  to  the  district  coart.  These  provisions  are  not 
found  in  the  Iowa  or  Oalifprnia  codes.  It  is  an  original  pro- 
vision. It  is  clearly  intended  to  oust  the  jarisdiction  of  the  jus- 
tice when  the  defendant  pleads  title,  and  is  intended  to  confine 
this  remedy  to  that  of  protecting  the  private  right  of  lawful  pos- 
session, and  to  give  the  owner  a  summary  remedy  for  recovering 
possession  from  the  intruder  or  wrongful  holder  of  his  real  prop- 
erty. To  hold  otherwise  would  be  to  treat  the  words  of  the  stat- 
ute requiring  the  justice  to  certify  the  cause  to  the  district  court, 
"  whenever  the  title  to  or  boundary  of  real  property  in  any  wise 
comes  in  question,"  as  idle  and  meaningless.  The  title  to  or 
boundary  of  real  property  could  never  come  in  question  unless  it 
was  put  in  question  by  a  contesting  party,  either  by  the  pleadings 
or  the  evidence  offered ;  and  if  the  contesting  party  could  not 
raise  the  question  of  title  or  boundary  to  real  property,  and  if  the 
legislature  intended  that  the  owner  of  real  property  should  not  be 
heard  to  assert  his  title  in  such  cases,  it  was  a  work  of  supereroga- 
tion for  it  to  enact  that  ^'  whenever  such  title  should  come  in 
question  "  the  case  should  be  certified  to  the  district  court.  No 
room  is  left  for  doubt,  however,  when  we  consider  the  enumerated 
powers  of  the  justice  of  the  peace.  These  courts  are  courts  of 
limited  jurisdiction.  They  have  and  can  exercise  no  powers 
except  such  as  are  expressly  granted  or  are  necessarily  implied 
from  powers  expressly  granted ;  and,  when  the  legislature  granted 
to  justices  of  the  peace  power  to  determine  actions  of  forcible  en- 
try and  detainer  in  cases  ^^  where  the  title  or  boundaiy  of  real 
property  in  no  wise  comes  in  question,"  it  in  terms  reserved  or  de- 
clined to  allow  them  to  exercise  jurisdiction  in  any  case  where  the 
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contesting  party  claimed  ownership  of  the  property,  and  in  a 
proper  way  brought  such  claim  of  title  in  question.  Where  such 
title  or  boundary  properly  comes  in  question,  the  jurisdiction  of 
the  justice  is  ousted,  and  the  case  must  be  certified  to  the  court 
having  jurisdiction.  Our  forcible  entry  and  detainer  act  further 
differs  from  the  acts  after  which  it  was  modeled  in  designating  the 
proceedings  under  it  as  an  '^  action."  Section  33,  Justices'  Code. 
And  instead  of  a  verdict  of  "  guilty  "  or  "  not  guilty,"  as  provided 
by  the  Iowa  statute,  our  statute  provides  for  a  ^^  finding  of  the 
court"  and  "general  verdict"  of  the  jury  and  "judgment"  as  in 
other  cases,  and  also  for  "rents  and  profits  or  damages  when  de- 
manded in  the  complaint."    Laws  1881,  chap.  87. 

We  have  no  doubt,  from  a  careful  examination  of  the  provis- 
ions of  our  statute  upon  forcible  entry  and  detainer,  as  well  of 
other  sections  of  contemporaneous  statutes  as  of  those  subsequently 
enacted,  that  the  construction  intended  to  be  given  by  the  legisla- 
ture and  the  construction  which  should  be  given  to  it  by  the 
courts  is  that  it  is  a  civil  remedy  designed  to  furnish  an  owner  of 
real  property  —  that  is,  one  having  a  general  or  special  title  suffi- 
cient to  give  him  the  right  of  possession  —  a  summary  remedy  to 
recover  such  possession  from  one  who  has  wrongfully  ousted  him 
and  is  a  mere  trespasser  or  intruder  without  color  of  right  to  the 
premises.  And  the  Iowa  supreme  court  expresses  much  the  same 
opinion  upon  their  statute  which  does  not  contain  the  sections  and 
provisos  we  have  added.  That  court  says,  in  Harrow  v.  Baker,  2 
6.  Greene,  203  :  "  In  England  proceedings  of  this  kind  are  either 
by  indictment  or  by  a  complaint  before  a  justice  of  the  peace,  in 
the  nature  of  a  criminal  proeecntion.  That  which  by  their  law  is 
made  an  offense  punishable  by  fine  and  imprisonment  is  by  ours 
a  civil  action  to  obtain  possession." 

It  is  true  that  this  view  of  the  case  was  not  presented  to  the 
court  below,  and  it  is  also  true  that  appellate  courts  will  content 
themselves  with  reviewing  cases  as  made  by  parties  in  the  lower 
court,  and  will  not  review  as  error  what  has  not  been  presented  to 
and  passed  upon  by  the  lower  court ;  but  this  rule,  as  we  under- 
stand it,  is  confined  to  irregularities  merely  occurring  at  the  trial 
which  have  resulted  in  prejudice  to  the  defeated  party,  and  not  to 
matters  of  jurisdiction  affecting  the  validity  of  the  judgment. 
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QnestioDs  not  amonntiDg  to  mere  irregularities,  and  questions 
affecting  the  jurisdiction  of  the  court  may  be  heard  for  the  first 
time  in  the  appellate  court.  Says  "Woodbuby,  J.,  speaking  for 
the  supreme  court,  in  Garland  v.  Davis,  4  How.  143  :  "  In  the 
examination  of  this  case,  a  defect  has  been  discovered  in  the  plead- 
ings and  verdict,  which  was  not  noticed  in  the  court  below,  nor 
suggested  by  the  counsel  here."  And  in  determining  that  it  was 
the  duty  of  the  court  to  notice  material  defects  not  raised  by 
counsel,  the  court  further  on  says :  "  It  is  the  duty  of  the  court 
to  give  judgment  on  the  whole  record  and  not  merely  on  the  points 
started  by  counsel."  Citing  Slacum  v.  Pomery,  6  Cranch,  221 ; 
Baird  v.  Mattox,  1  Call.  257;  Roach  v.  Huling8,16Pet.  319.  And 
such  has  been  the  holding  of  this  court  Fargo  v.  Palmer,  29  N. 
W.  Rep.  463  (February  Term,  1886);  Raymond  v.  Campbell 
(February  Term,  1888) ;  Holt  v.  Van  Eps,  1  Dak.  206. 

The  answer  seems  to  have  been  framed  to  raise  this  issue,  and  it 
was  duly  verified,  but  the  record  is  silent  as  to  the  presentation  to 
the  court  of  this  question  in  any  manner,  and  the  lower  court  does 
not  seem  to  have  passed  upon  it  further  than  it  may  be  said  to  have 
done  so  indirectly  by  retaining  jurisdiction  of  the  ease,  and  in  en- 
tering a  judgment  for  the  plaintiff.  The  defendants,  when  offer- 
ing the  deed  and  lease  in  evidence,  made  the  offer  upon  the  ground 
of  showing  good  faith,  and  not  for  the  purpose  of  proving  title  in 
the  defendant  O'Neill.  We  are,  however,  of  the  opinion  that  the 
question  was  one  of  jurisdiction,  and  if  the  justice  was  not  required, 
from  the  sworn  statements  and  the  allegations  of  title  contained  in 
the  answer,  to  certify  the  cause  to  the  district  court,  he  was  cer- 
tainly bound  to  do  so  when,  from  offers  made  and  evidence  in- 
troduced, the  question  of  title  to  the  premises  in  controversy  was' 
squarely  at  issue  between  the  parties,  and  was  properly  presented 
for  its  consideration,  and  that  from  the  time  such  issue  of  title  was 
properly  presented  to  the  court  its  j  urisdiction  ceased,  and  any 
subsequent  decision  or  judgment  made  or  rendered  by  it,  except 
to  certify  the  cause  as  provided  by  the  statute,  was  coram  non 
judice. 

This  would  perhaps  end  this  case,  and  save  further  discussion, 
but  for  the  suggestion  that  though  the  parties  submitted  to  the 
jurisdiction  of  the  justice  of  the  peace,  and  he  finally  determined 
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ilie  action  instead  of  certifying  it,  as  required  in  snch  case,  yet  the 
effect  was  the  same  so  far  as  it  regards  the  jurisdiction  of  the  dis- 
trict court,  whether  it  came  up  by  certificate  of  the  justice  or  by 
appeal,  so  long  as  no  question  was  raised  in  the  district  court  as  to 
the  method  of  bringing  it  there.  While  we  doubt  this  position  to 
be  well  taken,  and  while  the  better  opinion  would  seem  to  be  that 
the  district  court  could  exercise  no  jurisdiction  over  cases  coming 
np  from  the  justice's  court  except  in  a  way  expressly  pointed  out 
by  the  statute,  yet,  as  the  forcible  entry  and  detainer  law  is  now 
for  the  first  time  before  tliis  court  for  construction,  and  as  the 
question  is  one  of  importance  to  the  profession  as  well  as  to  suitors, 
and  as  it  has  been  fully  argued  upon  its  merits,  both  sides  tacitly 
admitting  that  the  district  court  obtained  jurisdiction  by  the  means 
adopted  to  remove  the  action  from  the  justice  court,  whether  the 
proceeding  be  an  appeal  in  fact  or  a  certification  in  effect,  we  will 
proceed  to  examine  the  statute  from  this  standpoint.  The  action 
would  then  become  one  of  ejectment  in  effect  wherein  the  title  of 
the  parties  or  their  immediate  right  of  possession  became  the  mat- 
ter in  issue ;  and  the  offer  of  defendant  to  prove  prior  posses- 
sion, and  the  evidence  offered  of  title  as  well  as  that  struck  out, 
tending  to  prove  ownership  and  occupancy  on  the  part  of  O'Neill, 
were  clearly  relevant  and  material,  and  the  rulings  of  the  court, 
in  sustaining  plaintiff's  motion  to  strike  out  and  the  objections  to 
the  testimony  offered,  were  clearly  erroneous. 

In  any  view  of  the  law  of  forcible  entry  and  detainer  the  ex- 
tended quiet  and  peaceable  possession  of  the  premises  for  a  period 
of  more  than  four  months,  known  and  acquiesced  in  by  the  plain- 
tiff, was  clearly  competent  to  be  given  in  evidence  to  show  the 
character  of  the  possession  which  the  plaintiff  relied  upon  to  main- 
tain his  action  under  the  facts  of  this  case.  It  is  true  that  a 
mere  prior  possession  does  not  in  an  action  of  forcible  entry  and 
detainer  constitute  a  defense  (Brown  v.  Perry,  39  Cal.  23);  neither 
does  title  under  most  statutes.  But  the  offer  here  went  further 
than  to  mere  prior  possession.  It  was  coupled  with  the  further 
offer  that  while  so  possessed  the  plaintiff  unlawfully  ousted  him, 
and  that  he  subsequently  and  within  a  few  days  thereafter  recov. 
ered  peaceable  jfossession .  Evidence  proving  such  facts  as  are  con- 
tained in  this  offer  was  clearly  competent  to  show  the  character  of 
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plaintiff's  possession  upon  which  he  relied  to  maintain  his  action. 
The  offer  was  rejected  on  the  ground  that  it  was  incompetent,  and 
not  upon  thegi'ound  of  bad  faith;  and  though  the  offer  was  perhaps 
fully  as  broad  as  the  evidence  when  produced  would  warrant,  as 
such  offers  usually  are,  yet,  when  the  court  rejects  such  general 
offer  as  incompetent,  the  appellate  court  is  bound  to  presume  the 
facts  stated  in  the  offer  are  true.  Scotland  v.  Hill,  112  XJ.  S.  185, 
5  Sup.  Ct.  Rep.  93. 

We  cannot  adopt  the  construction  of  this  statute  which  is  eon- 
tended  for  by  attorneys  for  the  plaintiff,  that  any  actual  posses- 
sion merely  of 'real  property  is  a  sufficient  basis  for  this  action. 
That  one  party  may  enter  upon  the  peaceable  possession  of  an- 
other and  wrongfully  eject  him,  and  that  the  person  sc  ejected 
may  not  peaceably  regain  possession,  but  must  resort  to  an  action 
to  expel  the  intruder,  it  cannot  be  that  such  wrongful  intruder 
may  invoke  the  power  of  the  court  to  dispossess  the  rightful  oc- 
cupant who  has  merely  Reclaimed  his  own.  If  so,  then  the  statute 
in  its  construction  permits  ^^  a  party  to  take  advantage  of  his  own 
wrong"  in  violation  of  a  fundamental  maxim  of  the  law.  The 
offer  shows  that  O'Neill  had  long  enjoyed  peaceable  possession ; 
that  Murry,  by  force  and  in  violation  of  law,  ousted  him ;  and 
that  he,  O'Neill,  peaceably  regained  possession.  Murry  relies 
upon  such  possession  to  maintain  this  action.  Ought  he  to  be  in 
any  better  position  now,  by  reason  of  such  wrongful  entry,  to 
maintain  his  action  than  he  would  have  been  in  before  such  entiy  ? 
Is  it  possible  that  Murry,  by  making  the  wrongful  entry,  has  ob- 
tained a  right  of  recovery  against  O'Neill  for  the  possession  of 
the  premises  that  he  did  not  have  before  such  entry  ?  If  he  has, 
then  his  wrongful  act  has  conferred  this  right ;  and  the  law,  which 
it  is  claimed  was  designed  to  prevent  a  breach  of  the  peace,  holds 
out  an  inducement  for  its  breach,  and  the  court  is  required  to  say 
to  all  trespassers,  if  they  desire  to  possess  another's  property: 
"  You  may  take  it  first  by  force,  then  give  the  owner  an  oppor- 
tunity to  peaceably  regain  its  possession  (which  he  will  most 
probably  do),  and  the  courts  will  then  confirm  your  wrongful  act 
by  ousting  the  rightful  possessor,  and  mulct  him  in  damages  and 
costs  for  thus  presuming  to  take  possession  of  his.own  property." 
The  law  leads  to  no  such  absurdities,  and  this  statute  requires  of 
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the  courts  no  snch  violent  and  nnnatnral  conetmction.  While 
the  words  of  the  statute  give  a  right  of  action. for  a  wrongful 
entry  upon  another's  actual  possession,  these  words  must  not  be 
construed  to  indnde  a  possession  taken  by  force  and  violence,  and 
held  by  threats  and  menace,  or  by  force  and  arms,  against  the 
rightful  claimant  striving  to  regain  his  possession  whenever  he 
may  do  so,  either  by  precept  of  the  court  or  by  peaceable  recap- 
tion or  entry.  It  must  not  be  construed  to  include  a  scrambh'ng 
possession  alternately  gained  and  lost.  The  statute  was  not  in- 
tended to  break  down  and  destroy  all  the  rights  of  possession  and 
property  that  have  come  down  to  us  from  the  earliest  period  of 
the  common  law.  The  doctrine  of  recaption  is  as  old  and  as  well- 
settled  a  rule  of  human  action  as  the  right  of  defense  of  one's 
property.  Blackstone  lays  down  the  rule  as  follows :  ^^  As  recap- 
tion is  a  remedy  given  to  the  party  himself  for  an  injury  to  his 
personal  property,  so,  thirdly  a  remedy  of  the  same  kind  for  in- 
jories  to  real  property  is  by  entry  on  lands  and  tenements  when 
another  person  without  any  right  has  taken  possession  thereof." 
3  El.  Comm.  5.  Lord  Kenton,  as  strict  a  constructionist  of 
the  common  law  as  ever  sat  upon  the  English  bench,  states  the 
doctrine  thus :  "  The  question  is  whether  a  person  having  a  right 
of  possession  may  not  peaceably  assert  it,  if  he  do  not  transgress 
the  laws  of  his  country.  I  think  he  may,  for  a  person  who  has  a 
right  of  entry  may  enter  peaceably,  and  being  in  possession  may 
retain  it,  and  plead  that  it  is  his  soil  and  freehold,  and  this  will 
not  break  in  upon  any  rule  of  law  respecting  the  mode  of  obtain- 
ing the  possession  of  lands."  Taylor  v.  Cole,  8  Term  E,  296. 
Judge  CooLET  states  the  rule  as  it  now  exists  as  follows :  ^'  Of 
the  same  nature  as  the  right  of  recaption  is  the  right  which  the 
owner  of  lands  has,  when  another  is  wrongfully  in  possession 
thereof,  to  re-enter  when  he  may  do  so  peacefully,  and  thereafter 
to  exclude  the  wrong-doer  therefrom.  This  right  may  exist  either 
where  one  has  gone  into  possession  without  right,  or  where  one, 
having  had  an  estate  in,  or  at  least  lawful  possession  of  the  lands, 
has  had  his  right  terminated  by  operation  of  law  or  by  the  act  of 
the  owner.  *  *  *  It  must  be  had  in  a  peaceful  manner ;  and 
an  actual  possession,  though  wrongful,  mnst  not  be  subverted  by 
the  employment  of  force."    Cooley,  Torts,  67,  58.    The  law,  as 


184  DAKOTA  BEP0BT8.  [February, 

laid  down  by  the  American  conrts,  will  be  foiind  in  McDougall 
v.  Sitcber,  1  Johns.  42 ;  Hyatt  v.  Wood,  4  id.  157 ;  Jackson 
V.  Farmer,  9  Wend.  201 ;  Wood  v.  Phillips,  43  N.  T.  152 ; 
Bliss  V.  Johnson,  73  id.  529  ;  Tribble  v.  Frame,  7  A.  K  Marsh. 
529;  Com.  v.  Dadley,  10  Mass.  409;  4  Kent  Com.  118. 

In  the  case  of  Bowers  v.  Cherokee  Bob,  45  Cal.  495,  where  the 
lower  conrt  ruled  oat  evidence  of  the  prior  efforts  of  the  defend- 
ant to  regain  possession  for  the  purpose  of  showing  the  character 
of  the  plaintiff's  possession,  that  it  was  not  actual,  peaceable,  etc, 
but  had  been  submitted  to  on  the  part  of  the  defendant  by  neces- 
sity and  not  acquiesced  in  willingly,  the  supreme  court  held  such 
testimony  competent  and  proper,  and  that  the  possession  which 
has  been  disturbed  and  of  which  the  plaintiff  complains  must  be 
a  qniet  and  peaceable  one,  acquiesced  in  and  submitted  to  by  the 
defendant,  prior  to  the  wrongful  entry;  and  in  delivering  the 
opinion  of  the  conrt,  the  learned  judge  uses  the  following  perti- 
nent language :  "  If  the  rule  Mrere  otherwise,  the  most  deplorable 
results  would  ensue.  A  ruffian  might  enter  a  private  dwelling 
without  color  of  right,  and  in  mere  wantonness  expel  its  inmates, 
barricade  the  doors,  and  by  an  exhibition  of  fire-arms  prevent  the 
owner  from  approaching  his  own  dwelling.  The  owner  might 
make  the  most  determined  and  persistent  efforts  to  re-enter  his 
own  dwelling,  but  be  as  often  repulsed  by  violence  or  threats; 
and,  if  he  should  ultimately  succeed,  we  apprehend  no  respecta- 
ble court  would  hold  that  the  intruder  had  acquired  a  ^peaceable' 
possession,  on  which  he  could  maintain  an  action  for  forcible  entry 
against  the  former  occupant.  If  a  different  rule  prevailed,  it 
would  operate  as  a  premium  upon  lawless  aggression  and  an  in- 
centive to  the  grossest  outrages ;  and  no  one  would  be  safe  in  his 
possession  of  real  property,  if  it  was  understood  to  be  the  law 
that  any  ruffian  may  intrude  upon  premises  in  the  actual  posses- 
sion of  another,  maintain  his  possession  by  force  or  menaces  for  a 
time,  and  when  expelled  by  the  former  occupant,  after  repeated 
unsuccessful  efforts  to  regain  the  possession,  might  maintain  an 
action  for  forcible  entry,  on  the  plea  that  he  had  acquired  a 
'  peaceable '  possession.' ' 

It  is  true  the  California  Code  uses  the  word  ^^  peaceable,"  in 
describing  the  possession  upon  which  a  recovery  may  be  based,  in 
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addition  to  the  word  "  actual,"  but,  if  our  statute  did  not  permit 
the  defendant  to  plead  his  defense  of  title,  we  should  be  loth  to 
declare  that  "  actual  possession  "  should  be  construed  to  include  a 
forcible  and  wrongful  possession,  not  submitted  to  or  acquiesced 
in  by  the  defendant  See,  also.  Wood  v.  Phillips,  43  N.  T.  152 ; 
Powell  V.  Lane,  45  Cal.  677. 

The  case  of  Brooks  v.  Warren  (TJtah),  13  Pac.  Rep.  175,  is 
very  much  in  point.  Brooks  and  others  entered  upon  the  prem- 
ises formerly  occupied  by  Warren  and  others  as  a  cattle  ranch. 
The  house  at  the  time  was  open  and  unoccupied,  but  contained  a 
few  articles  of  personal  property  of  little  value  belonging  to  War- 
ren. Warren  claimed  to  own  the  house  and  to  have  built  it,  and 
to  have  built  the  corrals  and  fences  on  the  premises.  The  case 
does  not  disclose  what,  if  any,  claim  of  right  Brooks  had  to  the 
property.  He  took  possession  of  the  premies  during  the  absence 
of  Warren,  and  claimed  the  right  to  maintain  his  possession  by 
force.  During  the  temporary  absence  of  Brooks  from  the  prem- 
ises, Warren  returned  and  peaceably  took  possession,  ordering 
away  the  person  left  in  charge  under  Brooks,  who  surrendered 
possession  without  resistance.  The  justice  of  the  peace,  before 
whom  the  action  was  instituted,  held  that  Brooks  was  "  peaceably 
in  the  actual  possession''  at  the  time  of  the  entry  of  Warren,  but 
the  district  court  reversed  the  case,  holding  that  Brooks'  entry  was 
forcible  and  wrongful,  and  that  Warren  had  the  right  to  retake 
possession  of  the  property  from  which  he  had  been  wrongfully 
ousted,  when  he  could  do  so  peaceably ;  and  the  supreme  court, 
in  sustaining  the  view  of  the  district  court,  in  which  all  the  jus- 
tices concur,  says :  "  It  seems  to  have  been  but  another  instance 
so  often  resorted  to  of  taking  the  law  into  one's  own  hands,  and, 
after  meeting  defeat,  to  turn  to  the  law  for  help."  The  case  bears 
a  very  singular  analogy  to  the  case  at  bar.  Here  O'Neill,  as  the 
record  discloses,  had  held  uninternipted  and  undisturbed  posses- 
sion of  the  premises  for  several  months.  Murry  took  possession 
of  the  premises  by  force,  during  O'Neill's  absence,  and  by  force 
sought  to  maintain  such  possession.  O'Neill,  without  acquiescing 
in  such  possession  of  Murry,  appealed  to  the  courts,  but  before  a 
determ.ination  of  his  rights  subsequently  regained  peaceable  pos- 
session, and  Murry  resorted  to  the  courts,  founding  his  right  of 
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recovery  upon  his  "  actual  possession''  forcibly  taken.  Without 
setting  up  a  claim  of  title  to  the  premises,  O'Keill  ought  to  have 
been  permitted  to  show  the  character  of  the  possession  upon  which 
Murry  relied  to  recover,  and  the  evidence  offered  and  the  evidence 
excluded  clearly  tended  to  do  this,  and  should  have  been  admitted ; 
but,  under  the  construction  we  have  given  the  statute  allowing  the 
defendant  to  assert  his  title  to  the  premises,  the  justice,  under  the 
pleadings  and  the  testimony  offered  in  evidence,  should  have  cer- 
tified the  case  to  the  district  court,  and  upon  trial  in  the  district 
court  such  evidence  was  clearly  proper  to  show  the  prior  posses- 
sory right  of  O'Neill  as  against  the  wrong-doer  who  had  entered 
upon  such  prior  possession  by  force.  The  judgment  of  the  lower 
court  is  reversed.     All  the  justices  concur. 


Farbib,  Appellant,  v,  Yannieb,  Respondent 

1.  Constitutional  Law—  Taxes,  Iiocal  —  Foreign  Use —Validity. 

Section  17,  chap.  28,  Pol.  C,  as  amended  in  1885,  providing  that  per- 
sonal property  in  any  unorganized  county  shall  be  subject  *' to  taxation  in 
the  nearest  organized  county,"  is  invalid  in  so  far  as  it  permits  the  collection 
of  a  county  tax  in  an  unorganized  county  for  the  use  and  benefit  of  the 
organized  county. 

2.  Same  —  General  Tax — Validity. 

A  territorial  tax  collected  under  this  section  in  an  unorganized  county 
is  not  invalid,  nor  is  the  section  (there  being  no  authority  for  taxing  the 
real  estate  in  such  counties)  in  conflict  with  §  1925,  R.  S.  U.  S.,  prohibit- 
ing the  legislature  from  making  ''any  discrimination  in  taxing  different 
kinds  of  property,"  nor  is  the  section  local  or  special  in  its  nature. 
Thomas,  J.,  dissenting. 

(Argued  Feb.  16,  1888;  reversed  May  25,  1888;  opinion  filed  Feb.  19,  1889.) 

T.  R.  Selmes  and  J.  C.  BvUett^  Jr.^  for  appellant. 

The  only  question  is,  whether  §  2,  Laws  1885,  p.  191,  in  so 
far  as  it  authorizes  the  taxation  of  personal  property  in  unorgan- 
ized counties,  is  constitutional. 

It  is  unconstitutional  for,  (1)  it  authorizes  taxation  of  persons 
and  property  of  a  community  for  purposes  not  public  and  local  to 
such  community;  (2)  it  discriminates  in  the  taxation  of  different 
kinds  of  property,  in  contravention  of   the  organic  act  of  the 
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territory ;  and  (3),  it  denies  to  persons  within  the  jurisdiction  of 
the  territory  the  equal  protection  of  the  laws. 

Upon  the  first  point,  see  Cooley,  Taxation  (2d  ed.),  chap.  4,  5 ; 
Cooley,  Const.  Lim.  (5th  ed.),  chap.  14 ;  1  Desty,  Taxation,  chap. 
2 ;  Loan  Association  v.  Topeka,  20  Wall.  662 ;  Cole  v.  La  Grange, 
113  TJ.  S.  1 ;  Sharpless  v.  Mayor,  21  Pa.  St.  147,  59  Am.  Dec. 
759  ;  Philadelphia  v.  Wood,  39  Pa.  St  82 ;  Speer  v.  School  Di- 
rectors, 50  id.  150;  Grimm  v.  Weissenberg,  57  id.  433 ;  Wash- 
ington Avenue,  69  id.  352 ;  Hammett  v.  Philadelphia,  65  id.  146 ; 
In  re  Saw-mill  Run  Bridge,  85  id.  163 ;  Clarke  v.  City,  13  How. 
Pr.  204 ;  Weismer  v.  Village,  64  N.  T.  91 ;  People  v.  Bachellor, 
63  id.  128 ;  Clarke  v.  City,  24  Barb.  446 ;  Fruland  v.  Hastings, 
10  Allen,  570;  Lowell  v.  Boston,  111  Mass.  454;  Opinions  of 
Justices,  58  Me.  590 ;  Allen  v.  Inhabitants  of  Jay,  60  id.  124 ; 
Perry  v.  Eeene,  56  N.  H.  514 ;  Town  of  Bennington  v.  Park, 
60  Vt.  178 ;  Atkins  v.  Town  of  Kandolph,  31  id.  246  ;  Coster  v. 
Tide- Water  Co.,  3  C.  E.  Green,  54 ;  State  v.  Jackson,  2  Vroora, 
189 ;  State  v.  Demarest,  3  id.  528  ;  Talbot  Co.  v.  Queen  Anne's 
Co.,  50  Md.  245 ;  McBean  v.  Chandler,  9  Heisk.  349 ;  Stein  v. 
Mayor,  24  Ala.  591 ;  Lexington  v.  McQuillans,  9  Dana,  513 ; 
Cheaney  v.  Hooser,  9  B.  Mon.  330 ;  City  v.  Southgate,  15  id.  491; 
Swift  V.  City  of  Newport,  7  Bush,  37 ;  Sleight  v.  People,  74  111. 
47;  Livingston  Co.  v.  Weider,  64  id.  428 ;  Trustees  v.  People, 
63  id.  299 ;  Taylor  v.  Thompson,  42  id.  9 ;  People  v.  Salem,  20 
Mich.  474 ;  Wells  v.  City,  22  Mo.  384 ;  State  v.  Leffingwell,  54 
id.  458 ;  National  Bank  v.  lola,  9  Ean.  689 ;  State  v.  Osawkee, 
14  id.  418 ;  Raiboad  Co.  v.  Smith,  23  id.  745  ;  Stockton,  etc.,  R. 
Co.  V.  City,  41  Cal.  147 ;  Davidson  v.  Ramsey  Co.,  18  Minn.  482 ; 
Morford  v.Unger,  8  la.  182;  Butler  v.  City,  11  id.  433;  Burling- 
ton, etc.,  R.  Co.  V.  Spearman,  12  id.  112 ;  Buell  v.  Ball,  20  id. 
282 ;  Deeds  v.  Sanborn,  26  id.  419  ;  Hanson  v.  Vernon,  27  id. 
28 ;  Deiman  v.  Fort  Madison,  30  id.  542 ;  Brodhead  v.  City,  19 
Wis.  624 ;  State  v.  Haben,  22  id.  660 ;  Curtis  v.  Whipple,  24  id. 
350 ;  State  v.  Tappan,  29  id.  664 ;  Soens  v.  City,  10  id.  279  ; 
Lumsden  v.  Cross,  10  id.  282;  Knowlton  v.  Supervisors,  9  id. 
410 ;  Whitney  v.  Sheboygan,  etc.,  R.  Co.,  25  id.  167. 

The  section  authorizes  Stark  county  to  tax  Billings  county  for 
its  governmental  purposes.     It  is  conceded  that  the  latter  county 
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is  in  no  way  interested  or  concerned  in  the  objects  for  which  the 
taxes  (except  the  general  territorial  tax)  were  levied,  and  that  the 
taxes  are  to  be  expended  wholly  within  Stark  county  without  any 
benefit  accruing  to  Billings  county,  or  its  inhabitants. 

The  act  discriminates  in  the  taxation  of  different  kinds  of  prop- 
erty in  violation  of  the  organic  act.  §  6,  B.  S.  U.  S.,  §  1925 ; 
People  V.  McCreery,  34  Cal.  483 ;  People  v.  Whartenby,  38  id. 
461;  Lick  v.  Austin,  43  id.  590;  Fields  v.  Commissioners,  36 
Ohio  St.  476 ;  Pike  v.  State,  5  Ark.  204 ;  Crow  v.  State,  14  Mo. 
237,  262 ;  Hamilton  v.  St.  Louis,  15  id.  3 ;  State  v.  North,  27  id. 
464;  State  v.  County,  34  id.  546. 

The  case  of  Francis  v.  Atchison,  etc.,  R.  R.  Co.,  19  Kan.  303, 
seems  at  first  glance  to  sustain  the  view  that  a  tax  law  which  faib 
to  provide  for  the  taxation  of  certain  kinds  of  property  is  not  for 
that  reason  invalid,  but  it  is  clearly  distinguishable  from  the  case 
at  bar.  It  is  analogous  to  the  case  of  Wisconsin  C.  R.  R.  Co.  v. 
Taylor,  52  Wis.  37,  neither  of  which  is  applicable  to  the  facts 
here  presented. 

The  act  is  unconstitutional  because  it  denies  to  persons  within 
the  territory  the  equal  protection  of  the  laws.  Cooley,  Taxation 
(2d  ed.),  5 ;  Santa  Clara  Co.  v.  Southern  P.  R.  R.  Co.,  18  Fed.  Rep. 
385  ;  R  R.  Tax  Cases,  13  id.  722 ;  Northern  P.  R.  R.  Co.  v.  Car- 
land,  5  Mont.  146,  3  Pac.  Rep.  134. 

WHUam  Oib^on  and  Flcmnery  <£  Cooke^  for  respondent. 

All  costs  of  criminal  prosecutions  in  an  unorganized  county 
when  not  collected  from  it,  are  paid  out  of  the  territorial  treasury. 
Laws  1881,  p.  110.  This  would  render  the  general  tax  of  public 
concern.  Of  such  concern  also  is  the  school,  road  and  bridge 
tax.  Kelly  v.  Pittsburgh,  104  U.  S.  78 ;  Township  v.  Township, 
39  Mich.  424 ;  Cooley,  Taxation,  94,  478 ;  People  v.  Supervisors^ 
20  N.  T.  265 ;  Railroad  Co.  v.  County,  16  Wall.  667. 

Civil  and  criminal  jurisdiction  is  extended  over  unorganized 
counties,  and  the  general  tax  is  required  to  meet  the  expenses 
thereof.  The  statute  is  also  valid  under  the  power  to  create  tax- 
ing districts.  Cooley,  110;  People  v.  Lawrence,  41  N.  T.  141; 
litchfield  V.  Yernon,  id.  123 ;  Malchus  v.  Heghlands,  4  Bush, 
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547;  Salem  Turnpike,  etc.,  Cb.  y.  Essex  Co.,  100  Mass.  282; 
Commiseioner,  etc.  v.  Commissionery  etc..  92  XT.  S.  307. 

That  the  act  discriminates  in  the  taxation  of  different  kinds  of 
property,  in  violation  of  the  organic  act,  is  not  well  taken.  The 
legislative  power  extends  to  all  rightful  subjects  of  legislation. 
R.  S.  IT.  S.,  §  1861.     This  includes  the  power  to  levy  taxes. 

The  objection  to  the  contention  that  section  1925,  K.  S.  U.  S., 
renders  all  property  subject  to  taxation,  is  that  the  section  is  not 
a  grant  of  power  but  a  restriction  upon  the  legislative  grant  of  sec- 
tion 1851.  The  only  power  to  levy  taxes  is  contained  in  this  general 
grant,  and  is  full  and  complete,  subject  to  the  prohibitions  and  re- 
strictions of  section  1926.  Winona  &  St.  P.  R.  R.Co.  v.  C!ounty, 
3  Dak.  1.  The  meaning  of  this  restriction  is  that  when  the  legisla- 
tare  has  made  real  and  personal  property  subject  to  taxation  it  must 
be  taxed  in  proportion  to  its  value  and  no  higher  or  lower  rate  shall 
be  levied  upon  the  one  than  the  other.  The  power  to  determine 
what  property  is  subject  to  taxation  necessarily  implies  the  power 
to  exempt.  The  legislature  has  always  exercised  this  power. 
Laws  1862,  p.  420.  Specific  exemption  of  property  from  taxa- 
tion has  been  made  from  the  beginning,  and  the  power  to  do  so 
has  never  been  challenged  before.  That  the  power  to  do  so  exists 
under  limitations  similar  to  those  existing  here,  see  Wisconsin  C. 
R.  R.  Co.  V.  Taylor,  52  Wis.  37 ;  Francis  v.  Atchison,  T.  &  S. 
F.  R.  R.  Co.,  19  Kan.  303 ;  Roscommon  v.  Midland,  39  Mich, 
424 ;  Flan.  C.  Co.  v.  Fought,  5  S.  W.  Rep.  494. 

The  contention  that  the  act  is  unconstitutional  in  that  it  denies 
to  persons  within  the  territory  the  equal  protection  of  the  laws,  is 
answered  in  his  having  the  protection  of  the  laws  as  above  shown. 

Thomas,  J.  This  action  was  brought  by  the  plaintiff  for  the  re- 
covery of  certain  taxes  paid  by  him  under  protest.  The  complaint 
alleges,  inter  alia,  that  plaintiff  was  at  the  time  of  the  grievances 
complained  of  a  resident  of  the  unorganized  county  of  Billings, 
and  owner  of  real  and  personal  property  therein,  and  had  no  prop- 
erty in  the  county  of  Stark.  That  on  the  12th  day  of  March, 
1885,  the  legislature  of  the  territory  passed  an  act  entitled  ^^  An 
act  to  amend  section  17  of  chapter  28  of  the  Political  Code,"  and, 
among  other  things,  provided  as  follows :  "  When  any  personal 
property  is  situated  and  kept  in  any  unorganized  county  of  this  ter* 
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ritorj,  then  such  property  shall  be  subject  to  taxation  in  the  nearest 
organized  county  thereto,  and  shall  be  listed  and  assessed  by  the 
assessor  of  said  nearest  organized  county  ;  and  when  said  unorgan* 
ized  county  borders  upon  two  or  more  organized  counties,  then 
said  property  shall  be  assessed  and  taxed  in  that  organized  coanty 
having  the  greatest  extent  of  contiguous  boundary  line." 

That  pursuant  to  said  act,  in  the  year  of  1885,  the  officers  of  said 
Stark  county,  authorized  by  the  laws  of  this  territory  to  assess 
property  in  said  Stark  county  for  the  purposes  of  taxation,  and  to 
levy  taxes  thereon,  claimed  to  have  the  right  and  pretended  to 
assess  all  the  personal  property  of  the  plaintiff  situate  in  said  BiL 
lings  county,  for  the  purpose  of  taxation,  and  to  levy  certain  taxes 
thereon,  to-wit,  territorial,  general  school,  bridge,  and  road,  and 
general  county  taxes,  amounting  in  the  aggregate  to  the  sum  of 
$29.20. 

That  the  assessment,  levy  and  collection  of  said  taxes  were  illegal 
because  —  J^irstj  said  property  was  never  taxable  by  Stark  county; 
seoondj  that  the  act  of  1885  is  in  conflict  with  the  provision  of 
the  organic  act  in  relation  to  taxation,  and  therefore  void ;  thirds 
the  tax  is  for  the  exclusive  use  of  Stark  county,  and  to  be  ex- 
pended therein,  with  the  exception  of  the  territorial  tax,  and  gives 
to  Billings  county  and  the  residents  thereof  no  benefit,  directly  or 
indirectly ;  fourth^  that  there  was  real  estate  in  Billings  county 
owned  by  plaintiff  and  others,  none  of  which  was  assessed  or  taxed, 
but  under  said  act  was  free  therefrom  \fifthj  that  said  Stark  county 
issued  its  warrant  to  its  treasurer,  the  defendant,  to  collect  said 
taxes,  who  demanded  the  same  of  plaintiff,  which  was  refused, 
and  thereupon  defendant  levied  upon  plaintiff's  property,  and  was 
about  to  sell  the  same,  to  prevent  which  plaintiff,  under  protest, 
paid  said  taxes  to  said  defendant,  with  interest  and  costs,  amount- 
ing to  $29.40. 

To  this  complaint  defendant  interposed  a  general  demurrer, 
which  was  sustained  by  the  district  court,  proforma^  and  judg- 
ment was  rendered  thereon  in  favor  of  the  defendant,  from  which 
said  judgment  plaintiff  appeals  to  this  court 

The  plaintiff  contends  that  the  act  of  1885  is  unconstitutional  for 
the  following  reasons :  First^  it  authorizes  taxation  of  personal 
property  of  a  community  for  purposes  not  public  or  local  to  it ; 
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ieoondj  it  discriminates  in  the  taxation  of  different  kinds  of  prop- 
erty in  contravention  of  the  organic  act ;  thirds  it  denies  to  per- 
sons within  tlie  territory  the  eqnal  protection  of  the  laws. 

The  material  allegations  of  the  complaint  are  admitted  by  the 
demurrer.  It  is  therefore  a  fact  of  record  that  the  taxes  com- 
plained of  were  imposed  and  collected  for  the  exdasive  nse  and 
benefit  of  Stark  county,  and  the  moneys  raised  thereby  were  to 
be  expended  within  said  Stark  county,  except  the  territorial  tax, 
and  the  residents  of  Sillings  county  were  not  in  any  legal  sense 
interested  in  any  of  the  objects  of  said  expenditure. 

The  organic  act  of  the  territory  (§  1925)  declares  that  the  leg- 
islature ^^  shall  not  pass  any  law  impairing  the  rights  of  private  prop- 
erty, nor  make  any  discrimination  in  taxing  different  kinds  of 
property ;  but  all  property  subject  to  taxation  shall  be  taxed  in 
proportion  to  its  value." 

The  questions  presented  are  important,  and  of  great  public  in> 
terest,  and  are  therefore  entitled  to,  and  have  received,  our  most 
careful  consideration. 

The  validity  of  this  tax  mustbe  determined  from  the  organic 
act  and  such  other  legal  principles  as  may  be  applicable. 

Under  the  second  point  above  named  the  appellant  contends 
that  the  legislature  of  this  territory  has  no  power  to  exempt  any 
property  from  taxation  except  that  which  is  expressly  exempted 
in  the  organic  act ;  the  legislature  cannot  declare  what  property 
shall  be  subject  to  taxation,  but  must  tax  every  species  of  prop- 
erty not  exempt  by  the  organic  act.  We  do  not  think  that  this 
objection  is  well  taken,  or  that  it  is  necessarily  involved  in  this* 
case,  and,  as  the  legislature  of  the  territory  has  frequently  exer- 
cised this  right,  which  has  been  acquiesced  in  and  recognized  by 
all  classes  as  a  legitimate  exercise  of  power,  we  do  not  feel  author- 
ized to  call  it  in  question  here.  It  is  a  doctrine  well  established 
by  the  courts  that  the  right  to  exempt  is  incident  to  the  right  to 
tax,  and  is  an  ordinary  exercise  of  the  power  of  sovereignty,  and 
this  right  exists  unless  prohibited  by  some  constitutional  or  organic 
provision.  Kailroad  Co.  v.  Taylor,  52  Wis.  42,  8  N.  W.  Rep. 
833  ;  Gilman  v.  Sheboygan,  2  Black,  510 ;  Cooley,  Taxation,  145 ; 
1  Desty,  Taication,.  124. 

As  said  before,  the  right  to  exempt  has  been  recognized  and 


192  DAKOTA  BEP0RT8.  [February, 

acted  npon  since  the  organization  of  this  territory,  and  we  will  not 
now  difii^arb  or  cast  doubt  or  reproach  upon  it  by  a  discussion 
which  would  in  any  event  be  mere  dictum^  as  this  question  is  not 
involved  in  this  case,  for  the  act  in  question  is  not,  in  our  opinion, 
an  attempt  to  exempt  any  kind  of  property  from  taxation. 

Under  this  act  an  attempt  is  made  to  assess  and  tax  personal 
property  in  an  unorganized  county,  leaving  the  real  property  un- 
taxed, and  to  levy  this  tax  for  the  use  and  benefit  of  another 
organized  county,  regardless  of  the  question  whether  the  two 
counties  are  in  the  same  judicial  district,  or  whether  said  counties 
have  been  attached  for  judicial,  revenue,  or  other  purposes,  but  it 
is  sought  to  be  done  simply  upon  a  question  of  proximity. 

This  legislation  cannot,  in  our  opinion,  be  properly  referable 
to  the  exercise  of  the  power  of  exemption,  though  it  may  possibly 
have  this  effect  when  it  discriminates  between  different  kinds  of 
property  by  taxing  one  and  not  the  other. 

It  is  contended  by  plaintiff  that  this  act  provides  for  the  taxa- 
tion of  a  community  for  purposes  not  public  or  local  to  it.  If  this 
proposition  be  true,  this  tax  can  hardly  be  sustained.  Cooley, 
Taxation,  105 ;  1  Desty,  Taxation,  285. 

It  is  a  fact  admitted  of  record  that  this  tax  was  for  the  exclu- 
sive use  and  benefit  of  Stark  county,  and  that  the  money  raised 
by  it  was  to  be  expended  within  Stark  county,  and  that  the  county 
of  Billings  did  not  and  will  not  receive  any  benefit  from  said  tax, 
either  directly  or  indirectly,  but  it  was  to  be  expended  for  objects 
entirely  local  to  Stark  county,  and  foreign  to  Billings  county.  If 
this  be  so,  how  can  this  tax  be  sustained  ?  It  is  a  well-established 
doctrine  that  taxation  in  order  to  be  valid  must  be  of  a  pubUc 
nature,  or  for  a  public  purpose,  and  must  also  be  local.  "  It  is  the 
essence  of  taxation  that  it  should  compel  the  discharge  of  a  burden 
by  those  npon  whom  it  rests."  An  attempt  to  compel  one  county 
or  municipality  to  pay  a  charge  properly  resting  upon  the  inhab- 
itants of  another  separate  and  distinct  district  or  community 
would  be  an  arbitrary  and  unauthorized  exercise  of  power.  It 
would  be  taking  private  property  for  private  uses,  and  in  no 
proper  sense  could  it  be  regarded  as  taxation,  but  rather  in  the  na- 
ture of  confiscation.  Cooley,  Taxation,  chap.  5,  pp.  144,  145;  1 
Desty,  Taxation,  26,  27  ;  Hammett  v.  Philadelphia,  65  Pa.  St. 
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146, 151 ;  Dorgan  v.  Boston,  12  Allen,  223 ;  In  re  Town  of  Flat- 
bnsh,  60  N.  Y.  398. 

It  is  true  that  it  is  not  necessary  that  the  money  raised  by  taxa- 
tion shoald  always  be  expended  within  the  district  where  it  is 
levied  and  collected,  bnt  it  may  be  expended  for  objects  oatside 
of  the  district  in  which  the  residents  of  the  district  have  in  a  legal 
sense  an  interest.  District  interest  is  the  test  whether  an  object 
is  or  is  not  a  proper  subject  of  taxation.  Cooley,  snpra  ;  1  Desty, 
supra. 

It  seems  to  ns  that  this  law  is  an  attempt  on  the  part  of  the 
legislature  to  tax  one  community  for  the  benefit  of  another,  and 
is  therefore  void  from  the  fact  that  all  taxation  must  be  public 
and  local,  and  for  objects  iu  which  those  who  pay  the  tax  have, 
in  a  legal  sense,  some  interest,  and  from  which  they  may  receive 
some  benefit. 

As  said  before,  it  is  admitted  of  record  in  this  case  that  the  tax 
collected  of  the  residents  of  Billings  county  was  to  be  used  and 
expended  in  matters  entirely  local  to  the  county  of  Stark ;  and  to 
sustain  such  a  tax  would  not  only  be  unjust  and  inequitable,  but 
would  be  to  hold  that  the  legislature,  under  color  of  exercising 
the  power  of  taxation,  might  appropriate  private  property  for 
private  uses. 

While  equal,  uniform,  and  just  taxation  is  hardly  attainable 
under  any  system  of  human  government,  yet  in  this  country  most 
of  the  states  have  incorporated  into  their  constitutions  express  pro- 
visions that  taxation  shall  be  equal  and  uniform ;  and,  while  this 
language  is  not  used  in  our  organic  act,  we  think  that  the  prohibi- 
tion contained  therein  against  discrimination  in  taxation  can  hardly 
be  effectually  enforced  without  the  adoption  of  some  system  that 
shall  be  equal  and  uniform.  Can  it  be  said  that  a  system  of  tax- 
ation which  taxes  one  community  for  the  exclusive  use  and  benefit 
of  another  is  in  anywise  equal  or  uniform  as  to  these  communi- 
ties? There  are  some  fundamental  principles  which  must  be  ob- 
served in  every  system  of  taxation.  They  should  not  only  be  for 
public  purposes,  but  for  purposes  in  which  the  party  taxed  has  an 
interest,  and  from  which  he  can  and  may  receive  some  benefit. 
1  Desty,  Taxation,  supra;  Cooley,  Taxation,  supra.  It  is  need 
less  to  discuss  at  length  a  possibility  of  Billings  county  or  the  plain^ 
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tiS.  receiving  any  benefit  from,  or  being  in  any  manner  iiiterested 
in,  the  tax  collected  under  this  law,  when  the  fact  of  record  here  is 
contrariwise  by  reason  of  the  allegation  in  the  complaint,  and  the 
effect  of  the  demurrer  thereon. 

We  are,  therefore,  of  the  opinion  that  under  the  record  as  it 
appears  in  this  case  the  county  or  local  tax  collected  of  the  plain- 
tiff was  for  purposes  local  to  Stark  county,  and  in  which  the 
plaintiff  had  no  interest,  and  was,  therefore,  wrongfully  and  ille- 
gally collected  of  him. 

But,  it  is  contended  by  the  respondent,  the  plaintiff  and  Billings 
county  were  interested  in  this  tax,  and  benefited  by  it,  because  of 
the  extension  over  this  county  of  the  civil  and  criminal  jurisdic- 
tion of  the  justices  of  the  peace  of  Stark  county,  and  the  service 
of  process  in  the  former  county  by  the  officers  of  the  latter.  Vide 
Laws  1881,  p.  110,  §  15. 

A  reference  to  this  statute  will  disclose  that  in  the  execution  of 
this  law  the  county  of  Stai'k  is  subjected  to  no  burden  or  expense 
growing  oat  of  the  exercise  of  such  jurisdiction,  nor  is  the  county 
of  Billings  benefited  except  from  the  contributions  from  the  ter- 
ritorial treasury. 

It  is  further  contended  by  the  respondent  that  the  legislature 
has  the  right  to  create  taxing  districts  without  regard  to  pre-exist- 
ing political  subdivisions.  This  we  readily  concede ;  but  it  does 
not  follow  that  the  act  in  question  should  be  constinied  as  an  exer- 
cise of  such  power,  in  the  absence  of  any  thing  to  indicate  that 
such  was  the  purpose  or  intent  of  such  legislation. 

Taxing  districts  are  organized  and  created  to  subserve  the  com- 
mon interest  and  welfare  of  the  communities  embraced  within 
their  limits,  and  not  arbitrarily  to  work  inequality,  injustice  and 
oppression,  and  when  a  law  cannot  be  sustained  without  referring 
it  to  the  exercise  of  power  in  a  particular  direction,  and  for  a  cer- 
tain purpose,  and  such  assumption  exposes  the  legislature  to  the 
charge  of  injustice,  it  were  better  to  relieve  it  of  such  imputation 
and  hold  the  law  void.     Oooley,  Const.  Lim.  614  et  aeq. 

But  if  we  say  that  the  effect  of  this  law  is  to  create  taxing  dis- 
tricts embracing  the  organized  and  unorganized  counties,  and  can 
see  no  possible  reason  for  the  creation  of  such  districts,  but,  on 
the  contrary,  can  only  attribute  it  to  the  exercise  of  an  unjust  and 
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arbritrary  power,  entailing  gross  injustice  and  oppression  on  a  por- 
tion of  the  district,  we  shoald  the  rather  deny  such  effect  to  the 
law,  and  decline  to  sustain  it  as  the  exercise  of  the  power  to  create 
taxing  districts. 

It  is  further  insisted,  so  far  as  the  county  tax  is  concerned,  that 
this  act  is  void  because  it  discriminates  in  the  taxation  of  different 
kinds  of  property,  contrary  to  the  provisions  of  the  organic  act. 

By  the  organic  act  two  things  are  required  in  regard  to  all  taxa- 
tion :  jFvrstf  that  there  shall  be  no  discrimination  in  taxing  dif- 
ferent kinds  of  property ;  second,  taxation  in  proportion  to  value. 
It  is  claimed  that  the  act  in  question  violates  the  first  of  these  re- 
quirements. What  is  meant  by  discrimination  ?  Does  not  dis- 
crimination involve  some  unequal  selection  of  property  which  is 
subject  to  taxation,  or  some  apportionment  of  the  rate  or  rule  by 
which  the  different  kinds  of  property  are  required  to  bear  an  un- 
equal or  a  non-uniform  portion  of  the  tax  imposed  ?  By  the  act 
under  discussion  only  one  kind  or  class  of  property  is  taxed  in  the 
unorganized  counties ;  all  other  kinds,  including  real  estate,  are 
left  untaxed.  Is  not  this  discrimination  within  the  meaning  of 
the  organic  act  ?  If  the  legislature  must  tax  all  property,  both 
real  and  personal,  which  is  made  subject  to  taxation,  under  what 
circumstances  can  any  particular  kind  be  taxed  while  some  other 
kind  is  left  untaxed  ?  By  what  authority  can  the  personal  prop- 
erty in  unorganized  counties  be  taxed,  and  the  real  estate  go  un- 
taxed? Will  it  be  said  that  this  law  fixes  the  sitics  of  personal 
property  for  taxation  in  the  organized  counties,  and  in  such  coun- 
ties all  property  is  taxed,  and  so  there  is  no  discrimination  ?  If 
so,  we  reply  that  while  the  situs  of  personal  property  for  taxation 
may  be  fixed  by  the  legislature  either  in  the  county  where  the 
owner  resides  or  where  the  property  is  kept,  we  know  of  no  au- 
thority for  holding  that  such  sittis  may  be  fixed  regardless  of  this 
qualification,  as  would  be  done  in  this  case ;  for  this  personal  prop- 
erty is  neither  kept  in  the  organized  county,  nor  does  the  owner 
reside  there,  hnty  per  contra,  both  are  in  the  unorganized  county. 

What  is  the  present  case?  The  plaintiff  was  a  resident  of  the 
unorganized  county  of  Billings,  and  owned  therein  both  real  and 
personal  property  at  the  time  of  the  assessment,  levy  and  coUeo- 
tion  of  the  taxes  of  which  complaint  is  made.    This  unorganized 
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oonnty  was  nearer  to  Stark  county  than  to  any  other  organized 
county.  The  two  counties,  with  others,  were  in  the  same  subdi- 
vision of  the  sixth  judicial  district,  and,  at  the  time,  attached  to 
the  county  of  Morton  for  judicial  purposes. 

Now,  if  it  were  conceded  that  these  taxes  were  local  so  far  as 
Billings  county  was  concerned,  and  that  the  effect  of  the  law  was 
to  create  a  taxing  district,  yet  we  have  remaining  the  fatal  objec- 
tion that  in  any  aspect  of  the  case  it  is  in  conflict  with  that  pro- 
vision of  the  organic  act  which  prohibits  discrimination  in  taxa- 
tion of  different  kinds  of  property ;  for  certainly  the  taxation  of 
personal  property  and  the  non-taxation  of  real  estate  under  simi- 
lar conditions,  when  both  under  the  general  law  have  been  made 
the  subject  of  taxation,  is  obnoxious  to  this  charge. 

While  we  have  discussed  the  several  different  phases  of  this 
question,  we  are,  however,  clearly  of  the  opinion  that  the  act  in 
question  attempts  to  levy  and  collect  taxes  from  the  inhabitants 
of  Billings  county  for  purposes  not  public  or  local  to  it,  and  for 
this  reason  the  tax  is  invalid.  We  have  arrived  at  this  conclusion 
notwithstanding  the  fact  that  we  recognize  and  fully  appreciate 
the  fact  that  it  is  a  well  and  firmly  established  doctrine  that  ^^  the 
power  of  taxation  is  a  great  governmental  attribute  with  which 
the  courts  have  very  wisely  shown  an  extreme  unwillingness  to 
interfere."  But  when  this  power  is  abused,  or  sought  to  be  ex- 
tended beyond  its  proper  sphere,  and  nnder  its  guise  property  is 
taken  for  private  uses,  the  abuse  should  share  the  fate  of  all  other 
usurpations.    Cooley,  Const.  Lim.  chap.  14,  pp.  615,  616. 

The  supreme  court  of  Iowa,  in  the  case  of  Morford  v.  Unger, 
8  la.  92,  makes  use  of  the  following  language,  which  we 
deem  pertinent  to  the  case  at  bar,  to-wit:  ^^If  there  be  such  a 
flagrant  and  palpable  departure  from  equality  in  the  burden  im- 
posed ;  if  it  is  imposed  for  the  benefit  of  others,  and  for  purposes 
in  which  those  objecting  have  no  interest,  and  therefore  are  not 
bound  to  contribute, —  it  is  no  matter  in  what  form  the  power  is 
exercised,  whether  in  the  unequal  levy  of  the  tax,  or  in  the  regu- 
lation of  the  boundaries  of  the  local  governments,  which  results  in 
subjecting  the  party  unjustly  to  local  taxes,  it  must  be  regarded 
as  coming  within  the  prohibition  of  the  constitution  designed  to 
protect  private  rights  against  aggression,  however  made,  and 
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whether  under  the  color  of  recognized  power  or  not."  The  above 
is  vigorous  language,  and,  in  our  opinion,  correctly  draws  the  line 
in  reference  to  the  exercise  of  the  power  of  taxation,  and  is  equally 
applicable  to  taxation  under  our  organic  act. 

It  will  be  observed  that  up  to  this  time  we  have  not  discussed 
directly  the  question  of  the  validity  of  the  territorial  tax,  but  from 
the  force  of  our  reasoning  supra  we  of  necessity  reach  the  con- 
clusion that  it  is  also  illegal  and  void  by  reason  of  the  fact  that 
the  law  discriminates  in  the  taxation  of  different  kinds  of  property 
in  unorganized  counties,  and  therefore  in  conflict  with  the  organic 
act  on  this  subject. 

In  doing  this  we  do  not  mean  to  be  understood  as  holding  that 
the  general  law  of  taxation  must  provide  for  the  collection  of  taxes 
in  unorganized  counties  in  order  to  render  it  legal  as  to  the  organ- 
ized counties  of  the  territory.  We  do  not  so  hold,  but,  on  the  con- 
trary, we  think  it  does  not  affect  the  general  law  in  regard  to  tax- 
ation. We  do  not  think  it  is  incumbent  upon  the  legislature  to  pro- 
vide machinery  for  the  collection  of  taxes  in  these  sparsely-settled 
and  unorganized  communities.  The  laws  of  taxation  are  not  made 
for  deserts,  wild  wastes,  and  bleak  and  unsettled  prairies,  but  for  or- 
ganized communities.  In  other  words,  the  legislature  is  not  bound 
to  set  in  motion  machinery  for  collecting  taxes  in  unorganized  and 
sparsely-settled  communities  when  in  its  judgment  the  expense 
incident  to  its  collection  would  be  greater  tlian  the  revenue  thus 
received. 

The  organization  of  counties  and  clothing  them  with  the  habili- 
ments of  the  law  is  somewhat  in  the  nature  of  a  political  question, 
and  largely  in  the  discretion  of  the  legislature,  and  its  exercise 
will  not  be  interfered  with  by  the  courts,  unless  grossly  abused ; 
but  when  the  legislature  attempts  to  reach  one  of  these  unorgan- 
ized  counties  by  setting  in  motion  the  machinery  of  the  law  for 
collecting  taxes  therein,  we  are  of  the  opinion  that  it  must  provide 
for  taxing  and  collecting  the  taxes  on  all  kinds  of  property  subject 
to  taxation  under  the  general  law,  and  a  failure  to  do  this  will  op- 
erate as  a  discrimination  forbidden  by  the  organic  act,  and  there- 
fore illegal.  It  seems  to  us  that  this  conclusion  is  in  harmony 
not  only  with  the  law,  but  with  sound  reasoning.  If  this  be  not 
true,  what  is  there  to  prevent  the  legislature  from  doing  the  same 


198  DAKOTA  BEPORTS.  [February, 

thing  as  regards  the  wealthiest  and  most  populous  counties  in  the 
territory?  We  apprehend  it  will  not  be  contended  that  it  could 
indirectly  or  otherwise  relieve  the  real  estate  of  the  rich  and  pop- 
ulous counties  of  Cass,  Yankton,  and  Minnehaha  from  taxation, 
and  only  tax  the  personal  property  therein,  by  failing  to  provide 
machinery  for  the  collection  of  the  real  estate  tax,  while  it  taxed 
all  of  the  other  counties  on  both  real  and  personal  property.  If 
so,  the  provision  in  the  organic  act  against  discrimination  and  in 
favor  of  uniformity  of  taxation  is  of  but  little  effect. 

We  have  not  overlooked  the  case  of  Francis  v.  Railroad  Co.,  19 
Kan.  303,  relied  on  by  respondent,  decided  in  1877  by  the  supreme 
court  of  that  state,  and  which  "  at  first  blush,"  or  from  a  casual 
reading  of  it,  would  seem  to  sustain  the  act  here  in  qu^tion. 
That  case  was  an  injunction  suit  brought  by  the  railroad  company 
against  the  state  treasurer  to  enjoin  the  collection  of  a  tax  levied  for 
state  purposes.  The  railroad  company  had  about  one  hundred  and 
six  miles  of  its  road  in  four  of  the  unorganized  counties  of  the  state 
on  which  taxes  were  levied  under  a  state  law,  which  imposed 
upon  the  auditor  of  the  state  the  duty  of  levying  for  state  pur- 
poses  a  tax  upon  any  railroad  property  located  outside  of  the  limits 
of  organized  counties,  which  tax  should  be  the  same  as  that  levied 
upon  other  property,  etc. 

The  constitutionality  of  this  law  was  questioned  under  the  sec- 
tion of  the  state  constitution  which  required  all  laws  of  a  general 
nature  to  have  a  uniform  operation  throughout  the  state,  and  pro- 
hibited special  legislation  when  general  laws  could  be  made  ap- 
plicable, and  also  provided  that  the  legislature  should  provide  a 
uniform  and  general  rate  of  assessment  and  taxation.  The  con- 
stitutional question  considered  by  the  court  was  whether  the  tax- 
ation of  railroad  property  only  in  unorganized  counties  for  state 
purposes  was  a  non-uniform  and  unequal  rate  of  assessment  and 
taxation. 

It  must  be  observed  that  the  case  differs  from  the  one  at  bar  in 
several  particulars:  JFtrsty  the  Kansas  tax  was  only  for  state 
purposes ;  second^  it  was  enforced  through  state  machinery ;  thirds 
the  constitution  of  the  state  did  not  expressly  prohibit  discrimina- 
tion, as  does  our  organic  act. 

The  opinion  of  the  court  is  pronounced  by  an  eminent  jurist, 
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Judge  Bbsweb,  and  concludee  in  the  following  language :  '^  The 
case  has  been  before  us  for  several  months,  and  the  subject  of  re- 
peated consultations  and  frequent  examinations.  The  conclusions 
which  we  have  reached  are  by  no  means  entirely  satisfactory  to 
us.  We  hold  the  section  to  be  constitutional  and  valid,  not  be- 
cause it  is  clear  to  us  that  it  is  so,  but  because  it  is  not  clear  to  us 
that  it  is  not ;  and  the  benefit  of  the  doubt  must  be  given  to  the 
law.  The  question  would  be  different  if  discrimination  was  at- 
tempted between  property  in  organized  counties,  or  if  the  consti- 
tution did  not  contain  but  a  single  provision,  which  seems  to 
imply  and  rest  upon  the  assumption  of  organized  communities." 
The  court  also  say  in  this  opinion :  "  The  freedom  from  taxation 
of  property  other  than  railroad  property  in  the  unorganized  coun- 
ties under  the  act  of  1876  arises  in  the  same  manner  as  the  free- 
dom of  all  property  in  such  counties  under  prior  statutes,  and  that 
is,  through  the  failure  to  provide  machinery  for  reaching  it.  The 
question,  therefore,  is  whether  the  failure  to  provide  machinery 
for  collecting  taxes  on  all  the  property  in  the  unorganized  coun- 
ties renders  unconstitutional  the  means  employed  to  collect  taxes 
on  a  portion  of  said  property,  and  invalidates  the  tax  attempted 
to  be  collected  by  such  means." 

The  court  admits  the  question  is  difficult,  and  that  an  answer 
either  way  is  hardly  reconcilable  with  common  justice,  or  the  his- 
tory of  the  state's  system  of  taxation.  We  entertain  a  high  re- 
spect  for  the  court  which  sustained  this  legislation  of  Kansas,  and 
especially  for  the  eminent  judge  who  rendered  the  opinion ;  but 
the  reasoning  of  the  court  is  not  clear  or  satisfactory  to  us,  and 
we  are  not  prepared  to  yield  assent  to  the  conclusions  reached. 

H  the  failure  on  the  part  of  the  state  to  provide  machinery  for 
reaching  one  class  of  taxable  property  within  its  limits,  while 
other  classes  are  taxed,  cannot  be  criticised  by  the  courts,  what  is 
there  to  prevent  a  state  from  doing  in  this  way  indirectly,  though 
effectually,  what  we  apprehend  will  be  universally  conceded  it 
cannot  do  directly  ?  If  failure  to  provide  machinery  for  taxing 
one  kind  of  property,  while  ample  machinery  is  given  by  which 
to  tax  another  kind,  is  constitutional,  any  omission  to  impose  upon 
officials  the  duty  of  taxing  all  property  uniformly  and  without 
discrimination  would  be  unassailable  in  the  courts. 
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We  venture  this  criticism  of  this  opinion  with  less  hesitancy 
than  we  otherwise  would,  had  not  the  learned  court  itself  ex- 
pressed  its  own  want  of  satisfaction  in  the  conclusions  reached.  It 
seems  to  us  that  the  honorable  and  learned  court  permitted  itself 
to  be  jostled  from  the  legal  highway  by  reason  of  the  dire  and 
serious  consequences  wliich  seemed  to  crowd  around  the  decision 
adverse  to  this  law,  and  which  they  seemed  to  apprehend  would 
likely  interfere  with  the  entire  system  of  taxation  in  the  state. 

In  the  case  at  bar,  however,  the  system  of  taxation  of  the  terri- 
tory is  not  involved,  but  the  law  under  discussion  is,  in  our  opin- 
ion, in  conflict  with  the  organic  act  of  the  territory  which  forbids 
in  hcBO  verba  discrimination.  Ample  machinery  existed  for  the 
taxation  of  real  as  well  as  personal  property,  but  was  authorized 
under  this  act  to  leave  the  real  property  untaxed  while  taxing  the 
other. 

It  is  proper  to  say  that  the  judgment  of  this  court  only  reverses 
this  case  as  to  the  local  tax  on  the  ground  that  it  is  taking  private 
property  for  private  uses,  but  holds  the  territorial  tax  to  be  valid, 
for  the  reason  that  they  regard  it  as  levied  for  a  public  purpose, 
and  not  a  discrimination  within  the  meaning  of  the  organic  act. 

Hence  what  we  have  said  in  regard  to  territorial  tax,  the  reason- 
ing of  which  holds  said  tax  invalid,  is  in  the  nature  of  a  dissenting 
opinion  on  our  part.  The  case  is  reversed.  All  the  justices 
concurring. 

Tmpp,  0.  J.  I  concur  in  so  much  of  the  foregoing  opinion  as 
declares  the  tax  for  local  purposes  invalid,  but  I  cannot  yield  as- 
sent to  the  reasoning  or  conclusion  arrived  at  by  the  learned  judge, 
whereby  he  holds  the  territorial  tax  as  contravening  the  provisions 
of  our  organic  act,  which  prohibits  "any  discrimination  in  taxing 
different  kinds  of  property."  The  language  of  the  section  is : 
"  In  addition  to  the  restrictions  upon  the  legislative  power  of  the 
territories,  contained  in  the  preceding  chapter  (§  1851),  the  legis- 
lative assemblies  of  Colorado,  Dakota  and  Wyoming,  shall  not  pass 
any  law  impairing  the  rights  of  private  property,  nor  make  any 
discrimination  in  taxing  different  kinds  of  property ;  but  all  prop- 
erty subject  to  taxation  shall  be  taxed  in  proportion  to  its  value." 
§  1925,  R.  8.  U.  S.     This  provision  is  unlike  any  thing  to  be 
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found  in  the  constitution  of  any  of  the  states.  It  is  first  found 
in  the  organic  act  of  Oolorado,  enacted  February  28,  1861,  and 
carried  into  our  organic  act,  March  2,  1861,  and  was  subsequently 
included  in  the  Wyoming  act,  July  26,  1868.  It  is  not  found  in 
the  organic  act  of  any  of  the  other  territories. 

As  early  as  1787,  the  Confederate  congress,  in  establishing  a 
government  for  the  North-western  Territory,  provided  that  "  no 
tax  shall  be  imposed  upon  the  property  of  the  United  States," 
and  in  no  case  shall  non-resident  proprietors  be  taxed  higher  than 
resident.  This  provision  was  carried  into  the  organic  law  of 
Missouri  Territory  (§  6),  in  1812,  and  the  organic  law  of  sev- 
eral of  the  older  territories.  In  1838,  in  enacting  the  Wisconsin 
organic  law,  which  seems  to  have  been  the  mcKlel  for  subsequent 
territories,  this  section  was  changed  so  as  to  read :  ^^  No  tax 
shall  be  imposed  upon  the  property  of  the  United  States,  nor 
shall  the  lands  or  other  property  of  non-residents  be  taxed  higher 
than  the  lands  or  other  property  of  residents."  Wisconsin  Or- 
ganic Act,  §  6.  And  this  section,  which  enlarged  the  prohibition 
forbidding  lands  of  non-residents  to  be  taxed  higher  than  those  of 
residents,  so  as  to  make  it  include  all  property  of  non-residents, 
was  re-enacted  verbatim  in  nearly  all  the  territories  subsequently 
organized.  In  the  Iowa  organic  act,  June  12, 1838  ;  Minnesota, 
March  3, 1849  ;  Utah,  September  9, 1850 ;  Kansas  and  Nebraska, 
1854;  Dakota  and  Colorado,  1861;  and  by  E.  S.  U.  S., 
§  1851,  it  is  made  a  part  of  the  organic  law  of  all  the  territories. 
This  was  the  only  provision  of  the  organic  laws  of  the  older  terri- 
tories in  relation  to  taxation ;  and  outside  of  the  territories  of 
Dakota  and  Wyoming  it  is  the  only  provision  limiting  legislation 
as  to  taxation,  except  in  the  Territory  of  Washington,  which  con- 
tains the  clause  :  '^  And  all  taxes  shall  be  equal  and  uniform,  and 
no  distinctions  shall  be  made  in  the  assessments  between  differ- 
ent kinds  of  property,  but  the  assessments  shall  be  according  to 
the  value  of  the  property  "  (§  1924,  R.  S.  U.  S.)  —  which  clause 
is  included  with  a  great  number  of  other  restrictions  contained  in 
that  section  upon  legislation  as  to  curi*ency,  etc.,  and  which  pro- 
vision bears  striking  resemblance  to  the  constitution  of  many  of 
the  states,  and  resembles  our  statute  only  in  that  part  as  to  assess- 
ment of  taxes.     No  reason  is  given  by  congress,  in  its  debates  or 
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otherwise^  why  thifi  provision  of  our  organic  law,  found  in  section 
1925,  as  to  "  discrimination  in  taxing  different  kinds  of  property,*' 
should  be  made  applicable  to  the  three  territories  of  Colorado, 
Dakota  and  Wyoming  alone.  Nor  does  it  appear  from  whence 
the  language  or  wording  of*  this  section  was  derived.  It  is  quite 
unlike  the  language  used  in  any  of  the  constitutions  of  the  states, 
and  was  not  carried  into  the  constitution  of  Colorado  when  she 
entered  the  Union  as  a  state.  In  her  state  constitution  she 
adopted  the  provision  found  substantially  in  a  number  of  the 
modem  constitutions  where  limitation  has  been  sought  to  be  placed 
upon  the  power  of  the  legislature  over  taxation.  The  provision 
of  her  constitution  is  as  follows :  ^'  All  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax,"  etc.  Article  10,  §  3,  Const.  Colo. 
Nor  does  there  appear  to  have  ever  been  any  construction  of  this 
section  by  Colorado  or  Wyoming,  and  this  is  the  first  time  to  our 
knowledge  that  it  has  been  before  the  courts  of  this  territory. 
The  language  is  not  unlike  that  used  by  the  judges  m  determining 
the  effect  of  those  provisions  of  modern  constitutions  relating  to 
uniformity  and  equality  of  taxation. 

What  is  meant  by  the  clause  prohibiting  a  "  discrimination  in 
taxing  the  different  kinds  of  property."  Does  it  mean,  as  claimed 
for  it  by  the  learned  judge  in  the  foregoing  opinion,  such  a  uni- 
form system  of  taxation  as  that  when  any  property  within  the  tax- 
ing  district  is  made  subject  to  taxation  all  other  property  within 
the  district  must  be  equally  .so  subject  ?  Let  us  examine  the  sec- 
tion. It  does  not  in  terms  require  either  a  uniform  rule  or  rate  of 
taxation  ;  it  prohibits  a  discrimination.  This  word  cannot  have 
a  literal  rendering.  All  laws  are  open  to  the  objection  of  dis- 
crimination, and  sometimes  even  of  unjust  discrimination.  Laws 
providing  for  levy  and  collection  of  taxes  discriminate  when  prop- 
erty by  intention  or  mistake  escapes  taxation.  So,  also,  in  case  of 
local  assessment  for  sidewalks  and  municipal  improvements ;  license 
taxes  upon  business;  taxes  upon  dogs ;  errors  in  valuation,  whereby 
propefty  in  one  locality  is  assessed  at  a  higher  price  or  at  a 
higher  rate  than  in  another,  where  personal  property  tax  is  made  a 
lien  upon  real  property ;  and  some  of  them,  perhaps,  are  an  im- 
just  discrimination,  yet  no  one  seems  to  think  they  avoid  the  taxes 


1869.]  FARBI8  V.   VAKNIER.  203 

collected  under  Buch  laws,  or  that  the  statute  is  open  to  the  con- 
stitutional objection  here  raised.  Taxation  of  property  always  roi^ 
quires  the  exercise  of  judgment  and  of  a  careful  discrimination. 
Taxation  of  the  different  kinds  of  property  without  discrimination, 
(using  the  word  in  its  popular  sense),  would  lead  to  the  very  error, 
and  produce  the  very  mischief,  congress  has  sought  by  this  pro- 
vision to  prevent. 

Discrimination  cannot  mean  uniformity  of  taxation,  for  laws 
establishing  a  uniform  rate  or  rule  may  unjustly  discriminate  in 
favor  of  or  against  other  property  of  the  same  class.  A  law  which 
taxes  all  farms  at  the  same  price,  which  fixes  the  value  of  every 
acre  of  land,  every  horse,  every  cow,  and  every  article  of  each 
class  of  personal  property  at  the  same  sum  for  purposes  of  taxa- 
tion, would  be  uniform ;  but  who  would  not  say  at  once  that  such 
a  system  was  an  unjust  discrimination  ;  yet,  to  correct  such  a  wrong, 
the  injured  party  must  seek  his  redress  from  the  legislature,  and 
not  from  the  courts.  Says  Judge  Coolky,  in  Youngblood  v. 
Sexton,  32  Mich.  406,  where  it  was  objected  that  similar  taxation 
was  not  uniform :  "  The  objection  to  a  want  of  uniformity  is 
wholly  misplaced  here.  Uniformity  is  the  very  basis  of  this  tax. 
It  is  levied  entirely  without  discrimination ;  and  the  real  objec- 
tion to  it  is,  not  that  it  lacks  uniformity,  but  that  the  legislature 
were  unjast  in  making  it*  uniform,  instead  of  levying  it  by  some 
standard  of  discrimination.  The  objection  presents  a  case  of  mis- 
application of  terms.     It  is  also  presented  to  the  wrong  tribunal." 

To  avoid  such  a  uniformity  congress  has  prohibited  discrimina- 
tion, which  must  be  construed  to  mean  unjust  discrimination  ;  a 
discrimination  in  favor  of  one  kind  of  property  as  against  another; 
a  discrimination  which  prevents  each  kind  of  property  subject  to 
taxation  from  bearing  its  fair  and  equal  share  of  the  burden  im- 
posed upon  all.  In  this  sense  the  words  are  aptly  chosen ;  in  any 
other  they  are  meaningless,  and  lead  to  absurd  results.  Under 
this  construction  we  are  free  from  many  of  the  perplexities  in 
which  courts  have  found  themselves  in  determining  whether  laws 
which  were  not  discriminating  were  uniform.  The  disjunctive 
clause  with  which  this  provision  is  connected  further  limits  and 
explains  it ;  standing  alone  it  might  be  construed  to  mean  that  all 
property  of  every  kind  must  be  taxed  equally,  without  discrimina* 
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tion ;  but  the  words  "  subject  to  taxation,"  limiting  the  words  and 
clause  of  which  they  form  a  part,  extend  their  limiting  power  to 
the  principal  clause,  which  the  disjunctive  clause  itself  limits,  so 
that  the  meaning  of  both,  construed  together,  is  that  there  shall 
be  no  unjust  discrimination  in  the  taxation  of  the  different  kinds 
of  property  subject  to  taxation,  but  all  such  property  shall  be 
taxed  in  proportion  to  its  value.  These  words,  **  subject  to  taxa- 
tion," are  of  importance  in  the  construction  of  this  section ;  with- 
out them,  all  property  would  be  subject  to  taxation ;  with  them, 
only  certain  property  is  liable  to  ta;tation. 

Who  is  to  determine  what  property  is  "  subject  to  taxation  ?" 
The  courts  cannot  determine.  It  is  a  legislative  function.  It  can 
only  be  exercised  by  the  legislature  or  by  congress.  Congress  has 
not  seen  fit  to  exercise  it,  but  has  given  to  the  legislature  the  ab- 
solute control  over  "all  rightful  subjects  of  legislation,"  saving 
and  reserving  to  itself  alone  the  right  to  modify  or  annul  the  same. 
This  certainly  is  a  rightful  subject  of  legislation,  and  it  follows 
that  congress  has  given  to  the  legislature  the  right  to  apportion 
and  subject  property  to  taxation. 

The  legislature,  then,  has  a  right  to  say  what  property  shall  be 
subject,  and  what  shall  not  be  "  subject  to  taxation  ; "  what  prop- 
erty shall  be  taxed,  and  what  property  shall  be  exempt  from  taxa- 
tion —  limited  only  by  the  provision  that  all  property  so  subject 
to  taxation  shall  be  taxed  without  unjust  '^  discrimination  "  in  favor 
of  one  kind  of  property  as  against  another,  so  that  every  kind  of 
such  property  shall  be  taxed  in  proportion  to  its  value. 

Without  the  limitations  contained  in  sections  1851  and  1925, 
B.  S.  U.  S.,  under  the  general  legislative  power  granted  this  ter- 
ritory, the  legislature  would  have  absolute  control  of  the  subject 
of  taxation.  It  could  arbitrarily  say  what  property  should  bear 
the  burdens  of  taxation,  and  what  should  escape.  It  could,  per- 
haps, unjustly  discriminate  in  favor  of  the  rich  as  against  the  poor, 
and  in  favor  of  one  class  of  property  as  against  another,  irrespect- 
ive of  the  public  good  or  the  future  benefit  to  be  derived  there- 
from, except  in  so  far  as  it  would  be  restrained  by  the  provision 
of  the  federal  constitution  itself.  Great  powers  were  given  leg- 
islatures under  the  earlier  constitutions  of  the  states,  and  in  some 
those  powers  are  still  retained  ;  but  the  people  have  grown  restless 
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under  taxation  laws  which  favor  the  few  as  against  the  many,  and 
unjustly  discriminate  in  favor  of  one  class  as  against  another,  and 
have  songht  to  remove  from  the  influence  of  the  lobby  and  the 
trade  of  legislation  the  right  to  exempt  property  from  its  proper 
share  of  the  public  burden.  In  many  of  the  states  all  property 
is  subject  to  taxation  except  as  exempted  in  the  constitution  itself. 
This  is  the  case  in  Ohio,  Indiana,  Minnesota,  Virginia,  West  Vir- 
ginia, North  Carolina,  South  Carolina,  Tennessee,  California, 
Nevada,  Colorado  and  Florida.  In  some  the  people  have  con- 
tented themselves  with  providing  in  their  constitutions  that 
"  taxation  shall  be  equal  and  uniform  throughout  the  state,"  as  in 
New  Jersey,  Pennsylvania,  Michigan,  Wisconsin,  Kansas,  Mis- 
souri, Arkansas,  Texas,  Oregon,  Georgia  and  Louisiana ;  while  in 
others,  of  the  older  states,  the  legislature  is  still  unrestricted  in  its 
power  over  the  question  of  taxation .  Our  organic  law  is  more 
like  the  constitutions  of  those  states  wherein  the  legislature  is  not 
restricted  as  to  exemptions,  except  in  so  far  as  that  taxation  must 
be  equal  and  uniform.  Since  congress  has  not  attempted  to  desig- 
nate what  property  shall  be  subject  to,  nor  what  shall  be  exempt 
from,  taxation,  we  shall  be  little  benefited  by  the  examination  of 
the  decisions  of  those  states  whose  constitutions  enumerate  the 
classes  of  property  which  are  exempt.  Nor  are  we  fettered  by 
the  rule  of  uniformity  which  has  led  to  such  learned  and  protracted 
discussions  by  the  courts  in  sustaining  laws  admittedly  wise  and 
without  unjust  discrimination,  but  which  seemed  obnoxious  to  the 
objection  that  they  were  not  uniform.  As  we  have  seen,  laws 
which  are  uniform  may  unjustly  discriminate,  and  the  converse  is 
equally  true,  that  laws  which  do  not  unjustly  discriminate  may  not 
be  unifonn. 

Is  this  law  open  to  the  objection  that  it  nnjastly  discriminates 
in  taxing  different  kinds  of  property  ?  The  act  was  approved 
March  12, 1885,  and  is  mad^  an  amendment  of  section  17  of  the 
Bevised  Law  of  1877,  amending  that  section  to  read  as  therein 
provided.  It  consists  of  three  sections,  the  first  of  which  pro- 
vides :  ^^  All  personal  property  is  to  be  listed,  assessed  and  taxed 
in  the  county  where  said  property  may  be  situated  and  kept  on 
the  1st  day  of  April  of  the  then  current  year."  *  *  *  gee- 
tion  2  provides :  '^  When  any  personal  property  is  situated  and 
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kept  in  any  unorganized  county  of  this  territory,  then  such  prop- 
erty shall  be  subject  to  taxation  in  the  nearest  organized  county 
thereto,  and  shall  be  listed  and  assessed  by  the  assessor  of  said 
nearest  organized  county ;  and  when  said  unorganized  county  bor- 
ders upon  two  or  more  organized  counties,  then  said  property  shall 
be  assessed  and  taxed  in  that  organized  county  having  the  greatest 
extent  of  contiguous  boundary  line."  And  the  third  section  pro- 
vides a  penalty  for  violation  of  the  requirements  of  the  act .  Sec- 
tion 17,  before  amendment,  read  as  follows :  "  All  personal  prop- 
erty is  to  be  listed,  assessed  and  taxed  in  the  county  where  the 
owner  resides  on  the  1st  day  of  January  of  the  then  current  year, 
.or  where  the  property  is  kept.  But  if  the  owner  resides  out  of 
the  territory,  it  is  to  be  listed  and  taxed  where  it  may  be  at  the 
time  of  listing."  One  of  the  changes  sought  to  be  made  by  this 
new  statute  was  to  fix  the  situs  of  personal  property  for  taxation. 
As  the  law  existed  prior  to  1885,  personal  property  could  be  taxed 
either  where  the  owner  resided,  where  he  was  when  it  was  listed, 
if  a  non-resident,  or  where  the  property  was  kept.  Under  the 
law  of  1885,  the  sUus  of  all  personal  property  is  where  it  is  situ- 
ated  or  kept.  This  change  relieved  from  taxation  a  large  class  of 
personal  property,  which  had  prior  thereto  been  taxed  to  residents 
of  the  organized  counties,  and  to  non-residents  where  listed.  To 
obviate  this  objection,  and  not  to  release  property  already  subject 
to  taxation,  as  well  as  to  make  the  large  herds  of  cattle  kept  in  the 
unorganized  counties  bear  and  continue  to  bear  their  fair  share 
of  the  expenses  of  government,  section  2  of  the  act  was  made  to 
provide  a  means  of  collecting  such  tax.  No  complaint  had  ever 
been  made  of  the  workings  of  the  law  of  1877,  which  substantially 
had  been  the  law  long  prior  thereto.  No  citizen  of  the  organized 
counties,  or  other  person  owning  stock  or  other  personal  property 
in  the  wild  country  west,  divided  by  imaginary  lines  into  what  are 
termed  "  unorganized  counties,"  had*  ever  complained  of  paying 
not  only  territorial,  but  local,  taxes  upon  the  property  so  owned 
by  him.  But  under  the  amendment  a  new  class  of  tax  payers  was 
reached ;  not  only  the  personal  property  of  persons  residing  with- 
out the  unorganized  counties,  but  that  of  persons  residing  within 
the  unorganized  counties,  is  subjected  to  taxation ;  and  it  is  one 
of  these  individuals  that  is  the  complainant  here ;  and  his  com- 
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plaint  is  not  that  be  is  taxed  too  mach,  but  tbat  be  is  not  taxed 
enougb ;  tbat  wben  tbe  government  taxed  bis  personal  property  it 
sbonld  also  bave  taxed  bis  real  property.  It  is,  to  say  tbe  least,  a 
remarkable  case  of  unjust  discrimination. 

Is  tbe  law,  tben,  wbicb  reacbes  out  and  seeks  to  tax  tbe  per- 
sonal property  witbin  tbe  unorganized  counties,  open  to  tbe  ob- 
jection tbat  it  is  unjust  '^  discrimination  in  taxing  different  kinds 
of  property ! "  Tbe  court  cannot  sbut  its  eyes  to  tbe  fact  known 
to  all  tbat  tbe  western  prairies  are  a  vast  cattle  range,  covered 
witb  tbonsands  of  cattle  of  great  value,  wbose  owners  ougbt  in 
good  rigbt  to  bear  a  fair  sbare  of  tbe  burdens  of  taxation,  neces- 
sary in  tbe  enactment  and  enforcement  of  tbe  laws  to  wbicb  tbey 
look  for  tbe  protection  of  tbeir  property.  Is  it  an  unjust  discrimi- 
nation to  make  all  tbe  cattle  on  a  given  range  subject  to  taxation 
ander  tbe  law  of  1885,  ratber  tban  a  select  number,  as  under  tbe 
law  of  1877  i  All  tax  laws  are  necessarily  barsb  and  arbitrary  ; 
tbere  can  under  no  system  of  government  be  an  entire  freedom 
from  unjust  discrimination,  but  tbe  entire  scope  and  result  of  a 
system  of  taxation  must  be  considered,  ratber  tban  a  literal  and 
exact  rendering  and  construction  of  a  word  or  pbrase  of  tbe  stat- 
ute providing  it. 

I  tbink  tbis  law  is  not  open  to  tbe  cbai^  of  an  unjust  discrimi- 
nation, and  tbat  it  may  be  sustained  upon  eitber  of  two  grounds : 
(1)  Tbat  it  was  a  providing  of  tbe  machinery  for  collecting  taxes 
on  property  subject  to  taxation ;  (2)  an  allowable  exemption  of 
real  property  witbin  tbe  unorganized  counties. 

Tbe  law  of  1877  provided  for  seventeen  distinct  exemptions  of 
property,  and  provided  that  all  otber  property  should  be  subject 
to  taxation,  and  tbis,  witb  a  few  modifications,  has  been  tbe  law 
since  1862, —  more  tban  a  quarter  of  a  century.  Congress  has 
bad  before  it  tbe  laws  of  each  session  of  our  legislature  containing 
these  provisions,  and  tbe  amendments  made  thereto  from  time  to 
time,  and  it  has  neither  disapproved  nor  modified  them.  They 
have  therefore,  within  tbe  rule  laid  down  by  the  supreme  court 
of  tbe  United  States,  received  the  implied  sanction  of  congress. 
Clinton  v.  Englet)recht,  13  Wall.  434. 

No  one  during  all  these  years  has  ever  questioned  tbe  constitu- 
tionality of  tbe  law  allowing  these  exemptions,  though,  various 
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qnestione  of  taxation  have  been  heard  and  determined  in  the  lower 
courts,  some  of  which  have  been  carried  to  the  supreme  court  of 
the  United  States ;  yet  it  has  been  tacitly  admitted  during  all 
these  years,  notwithstanding  all  the  diligent  research  of  counsel 
in  preparation  of  cases  raising  various  questions  as  to  the  validity 
of  our  statutes  on  taxation,  that  the  exemption  of  enumerated 
property  to  each  citizen ;  of  all  the  property  of  certain  infirm  and 
indigent ;  of  all  property  of  charitable  and  benevolent  institutions, 
and  of  lands  whereon  are  grown  trees,  and  are  placed  other  im- 
provements of  benefit  to  the  people  at  large,  — was  not  an  un- 
just '^  discrimination  in  the  taxing  of  different  kinds  of  property.'' 
It  is  true  that  no  length  of  time  except  by  h'mitation  of  law,  and 
no  mere  submission  to  or  failure  to  question  a  statute,  are  proof 
to  a  court  of  its  invalidity ;  but  the  circumstances  connected  with 
the  execution  of  a  law  whose  validity  is  attacked  long  subsequent 
to  its  enactment  may  be  taken  into  consideration  by  the  court 
upon  the  theory  that  if  so  glaring  a  constitutional  defect  existed, 
as  is  here  now  claimed  for  the  first  time,  some  of  these  legal  gen- 
tlemen in  the  examination  of  kindred  questions,  or  the  courts  in 
determining  the  same,  would  probably  have  suggested  its  existence. 
If  it  is  a  discrimination  to  tax  the  personal  property  within  the 
unorganized  counties,  and  leave  untaxed  the  real  property,  it  was 
a  discrimination  to  tax  a  portion  of  the  personal  property,  and  to 
leave  the  balance  untaxed  under  the  law  of  1877 ;  or,  if  that  can 
be  excused  on  the  ground  that  the  sitica  of  the  property  was  made 
to  follow  the  owner,  it  was  certainly  a  discrimination  to  tax  the 
man  who  lived  in  the  organized  county  to  the  full  limit  of  the 
law,  and  to  omit  to  tax  his  wealthier  neighbor  who  happened  to 
live  just  across  the  line  in  an  unorganized  county. 

If  it  is  conceded  that  the  failure  to  provide  machinery  for  the 
collection  of  any  tax  within  the  unorganized  counties  can  excuse 
such  apparent  discrimination  as  the  learned  judge  in  the  principal 
opinion  seems  to  admit,  I  cannot  understand  by  what  logic  the 
providing  of  the  machinery  to  collect  a  part  of  it  is  a  discrimina- 
tion, or  how  a  man  can  be  heard  to  complain  in  a  court  that  he  is 
unjustly  discriminated  against,  when  he  has  paid  taxes  on  his  cat- 
tle, in  that  he  has  not  been  required  to  pay  taxes  on  his  farm.  It 
was  a  part  of  the  code  of  morals  sought  to  be  established  by  our 


1889.]  FABRI3  V.   YANNIEB.  209 

Saviour  that  if  they  smite  you  on  one  cheek,  you  must  turn  the 
other  alfio ;  but  the  rule  has  never  so  far  before  found  its  way 
into  the  legislation  of  our  country  as  to  be  attempted  to  be  en- 
forced by  the  courts.  It  occurs  to  me  that  if  the  legislature  has 
permitted  property  to  go  untaxed  in  the  unorganized  coanties,  and 
thereby  the  burden  has  been  increased  upon  those  in  the  organ- 
ized counties,  and  thereby  it  has  unjustly  discriminated  against 
certain  kinds  of  property  and  in  favor  of  others,  when  it  takes 
one  step  in  the  direction  of  lifting  that  burden  by  taxing  personal 
property  it  is  not  a  step  toward  discrimination.  If  so,  when  it 
advances  the  other  step,  and  taxes  all  property  in  the  unorgan- 
ized counties,  discrimination  would  be  complete.  And  if  it  was  . 
not  a  discrimination  to  fail  to  collect  any  tax  on  any  property  in 
the  unorganized  territory,  I  cannot  see  how  it  is  a  discrimination 
to  fail  to  collect  it  on  a  part.  Certainly  the  greater  is  presumed 
to  include  the  less,  and  if  it  was  not  unjust  to  allow  the  whole  to 
escape  taxation,  I  cannot  see  how  it  is  unjust  to  allow  the  part. 
But  it  is  said  that  when  you  commence  taxing  in  a  district  you 
must  tax  every  thing  subject  to  taxation  ;  that  when  any  tax  is 
levied  in  an  unorganized  county,  you  must  levy  it  upon  all  prop- 
erty. There  are  no  taxing  districts  for  the  territorial  tax ;  its 
district  is  the  entire  territory,  and  the  machinery  by  which  this 
tax  is  collected  is  found  in  the  local  organization  of  the  counties. 
If  this  position  be  correct,  that  it  is  only  necessary  to  neglect  to 
tax  all  property  in  a  given  district  to  make  the  taxation  valid, 
then  the  territorial  tax  could  be  abated  in  any  organized  county, 
so  that  it  is  abated  on  all  property.  This  cannot  be  true.  It 
would  be  an  unjust  discrimination,  an  arbitrary  and  illegal  ex- 
emption. The  failing  to  provide  machinery  to  collect  the  terri- 
torial tax  in  unorganized  counties  can  only  be  excused  upon  some 
good  ground  presumed  to  exist.  The  presumption  is  in  favor  of  the 
law ;  and  it  will  be  presumed  that  the  legislature  is  advancing 
the  machinery  for  collection  of  taxes  upon  property  in  the  outly- 
ing territory  as  fast  as  it  will  pay  to  do  so.  It  would  be  bad  legisla- 
tion to  provide  for  the  assessment  of  a  tax  yielding  $1,000,  which 
would  cost  $2,000  in  its  collection.  Such  legislation  and  such 
taxation  would  be  an  unjust  discrimination  against  those  required 
to  pay  the  extra  and  unnecessary  expense. 
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The  cost  of  collecting  taxes  upon  real  property  is  slower  and 
much  more  expensive  than  that  upon  personal  property,  which 
can  be  removed  and  exposed  for  sale  by  distress.  Besides,  there 
is  little  real  property  in  the  unorganized  counties  to  which  the 
settlers  have  acquired  title ;  and  it  is  presumed  that  when  in  the 
judgment  of  the  legislature,  the  ends  of  justice  will  be  best  sub- 
served with  least  discrimination  against  the  property-owners  and 
tax  payers  by  providing  for  collection  of  taxes  upon  the  real 
property  of  unorganized  counties,  it  will  be  done.  This  court 
will  be  justified  in  setting  aside  the  laws  of  the  legislature  only 
when  it  can  plainly  see,  under  any  view  that  can  be  taken  of  the 
law,  that  it  is  clearly  in  violation  of  the  organic  act.  If  we  were 
in  doubt  even  of  the  validity  of  the  act,  such  doubt  must  be 
resolved  in  favor  of  the  law ;  a  fortiori^  when  the  court  is  unable 
to  see  how  any  class  of  citizens,  or  any  class  of  property  has  been 
unjustly  discriminated  against  by  this  act,  it  will  not  go  into  the 
realms  of  speculation  for  some  possible  organic  defect.  Were 
the  case  one  of  uniformity  as  to  the  rule  of  taxation,  as  in  Wis- 
consin, or  the  rate  of  taxation,  as  in  Kansas,  under  their  constitu- 
tions,  we  might  well  pause,  and  in  the  language  of  the  learned 
judge  who  delivered  the  opinion  of  the  court  in  Railroad  Co.  v. 
Taylor,  52  Wis.  42,  8  N.  W.  Rep.  833,  say :  "  It  is  weU  to 
move  slowly,  and,  if  possible,  with  fixed  sandals,  and  upon  no 
slippery  pathway."  Y^t  that  learned  court  held  in  the  case  just 
cited,  under  a  constitution  providing  that  ^^  the  rule  of  taxation 
shall  be  uniform  throughout  the  state,"  that  the  legislature  had 
the  power  to  exempt  the  plaintiff  railway  for  a  term  of  years 
from  all  taxation ;  and  in  Kansas,  under  a  constitution  that  pro> 
vides  that  ^^  the  legislature  shall  provide  for  a  uniform  and  equal 
rate  of  assessment  and  taxation,"  her  court  held  valid  a  statute 
which  provided  that  real  property  only  of  that  part  of  the  town 
set  off  and  annexed  to  another  town  should  be  liable  for  its  pro- 
portion of  the  debt  of  the  old  town  from  which  it  was  severed. 
Commissioners  v.  Nelson,  19  Kan.  234.  The  party  whose  real 
property  had  been  assessed  for  a  tax  to  pay  this  debt,  complained 
that  such  a  law  was  not  uniform  and  equal  under  the  constitu- 
tion ;  that  owners  of  personal  property  should  be  also  taxed  for 
this  purpose.    It  would  seem  difficult  to  sustain  such  legislation 
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under  snch  a  constitutional  provision  ;  and  the  court,  admitting 
the  difficulty  of  its  position,  says :  ^^  To  say  that  all  assessments 
and  all  taxes  must  be  equal  and  uniform  in  order  to  be  valid ; 
that  the  tax  in  this  case  is  not  equal  and  uniform,  and  therefore 
that  the  tax  in  this  case  is  void  —  is  an  argument  so  short,  so 
simple,  so  logical,  and  so  easy  of  comprehension,  that  all  persons 
who  cannot  or  will  not  push  their  inquiries  into  a  broader  field  of 
investigation,  will  gladly  accept  it  as  trae  and  think  it  conclu* 
sive."  And  the  court  then  proceeds  to  argue  that  the  words  of 
the  constitution  cannot  have  a  literal  construction;  that  there 
underlies  all  such  instruments  a  principle  which  the  court  in  its 
interpretation  is  bound  to  respect ;  and  the|i  continues  to  show 
the  lack  of  unjust  discrimination  in  the  act,  and  that  it  is  within 
the  spirit  and  meaning  of  the  constitution.  We  are  met  with  no 
such  obstacles  here.  Our  organic  law  does  not  require  the  law 
of  taxation  to  be  uniform  either  in  rule  or  rate.  It  embodies  the 
very  principle  invoked  by  these  learned  courts  as  concealed  in  or 
lying  back  of  the  wording  of  their  organic  laws.  In  my  judg- 
ment, the  failure  of  the  legislature  to  provide  the  machinery  for 
collection  of  the  tax  on  real  property  within  the  unoi^anized 
counties  did  not  invalidate  the  tax  collected  for  territorial  purposes 
on  personal  property. 

Again,  if  this  legislation  is  to  be  interpreted  as  an  exemption 
of  the  real  property  within  the  unorganized  counties,  I  have  no 
doubt  of  the  constitutionality  of  such  legislation.  When  it  is 
once  admitted  that  the  legislature  has  power  to  exempt  property 
from  taxation,  the  most  difficult  obstacle  has  been  overcome.  The 
only  limitation  upon  such  power  of  exemption  is  that  it  shall  not 
work  an  unjust  discrimination  as  against  other  property.  Why, 
under  such  an  interpretation  of  the  statute,  might  not  the  legisla- 
ture have  exempted  all  the  real  property  in  the  unorganized 
counties  in  terms,  so  long  as  they  remain  unorganized  ?  There  is 
no  local  government  to  maintain,  no  discrimination  is  made  except 
as  against  the  territory  and  the  tax  payers  of  the  organized  coun- 
ties ;  and  if  it  appear  that  in  the  present  or  near  future  the  entire 
territory  may  be  benefited  by  such  a  provision  of  taxation,  then 
no  discrimination  is  made  as  against  them.  Such  exemptions  are 
presumed  to  be  for  the  public  benefit.    The  United  States,  upon 
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this  theory,  not  only  offers  her  homesteads  free  to  the  settler,  bnt 
exempts  them  from  all  debts  contracted  by  him  prior  to  issue  of 
patent.  The  settler  who  pushes  out  over  the  frontier  line  into 
the  unsettled  country  is  generally  poor,  and  the  inducement 
offered  him  of  free  lands,  coupled  with  exemption  from  taxation 
during  the  period  of  early  settlement,  might  benefit  the  entire  ter- 
ritory by  hastening  an  early  opening  and  development  of  the  un- 
organized county,  which,  but  for  such  inducement  extended, 
might  long  remain  unoccupied,  and  might  fail  to  bring  into  the 
treasury  any  revenue  from  taxation  for  a  much  greater  length  of 
time.  Such  laws  are  continuously  sustained  by  the  courts.  Ex- 
emptions of  property  for  manufacturing  purposes  have  always 
been  sustained  wherever  the  legislature  has  the  power  to  exempt; 
the  presumption  being  that  they  contribute  to  the  general  public 
benefit.  Factory  Co.  v.  Inhabitants  of  Gardiner,  5  Me.  138 ;  St. 
Joseph  V.  Eailroad  Co.,  39  Mo.  476 ;  Brewster  v.  Hough,  10  N. 
H.  138 ;  Tomlinson  v.  Jessup,  16  Wall.  454 ;  Hospital  v.  Phila- 
delphia Co.,  24  Pa.  St.  229. 

In  general,  the  exemption  must  be  of  a  class,  and  not  of  an  in- 
dividual of  a  class ;  and  under  every  statute  there  must  be  some 
good  reason  for  the  exemption,  otherwise  the  legislation  will  be 
open  to  the  objection  of  unjust  discrimination;  any  arbitrary 
and  invidious  exemption  of  a  person  or  class  will  be  void.  No 
good  reason  app^rs  to  me,  if  the  legislature  intended  by  this  act 
to  exempt  all  real  property  from  taxation  in  the  nnoiganized 
counties  for  the  public  benefit,  such  as  the  encouraging  of  emi- 
gration, why  the  law  is  not  as  valid  a  one  as  that  exempting  a 
class  of  manufacturers  engaged  in  a  certain  line  of  work  from 
exemption  for  a  term  of  years.  It  is  in  some  respects  less  objec- 
tionable in  that  no  period  of  time  is  fixed  for  the  expiration  of  the 
exemption,  and  the  benefit  is  one  more  general  to  the  entire  people 
than  in  case  of  the  manufacturer.  The  right  to  exempt  such  per- 
sons and  corporations  in  states  where  the  right  of  exemption  is  not 
restricted,  is  so  general  a  one  that  it  long  ago  ceased  to  be  chal- 
lenged, and  the  supreme  court  of  the  United  States,  and  certain 
of  the  supreme  courts  of  the  states,  have  carried  the  doctrine  so 
far  as  to  hold  that  in  case  of  charters  and  franchises  accepted  with 
such  exemption,  without  right  of  revocation  by  the  state,  it  be- 
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comes  a  contract  which  binds  future  legislatures.  Says  Judge 
Beadley  in  Salt  Co.  v.  East  Saginaw,  13  WaU.  376 :  "It  is  un- 
necessary at  this  time  to  discuss  the  question  of  power  on  the  part 
of  a  state  legislature  to  make  a  contract  exempting  certain  propeiiy 
from  taxation.  Such  a  power  has  been  frequently  asserted  and 
SQstained  by  the  decisions  of  this  court.'*  Citing  New  Jersey  v. 
Wilson,  7  Cranch,  164 ;  Gordon  v.  Appeal  Court,  3  How.  133  ; 
Bank  v.  Knoop,  16  id.  869 ;  Dodge  v.  Woolsey,  18  id.  331 ;  Mc- 
Gee  v.  Mathis,  4  Wall.  143,  and  others. 

This  doctrine  has,  however,  been  denied  by  many  of  the  states, 
and  it  has  been  vigorously  maintained  that  no  legislature  has  the 
right  to  tie  up  and  bind  future  legislatures  as  to  the  revenue  of 
the  state.  As  late  as  1878  the  legislative  assembly  of  the  District 
of  Columbia  passed  an  act  exempting  from  taxation,  for  ten  years, 
snch  real  and  personal  property  as  might  be  actually  employed 
within  the  district  for  manufacturing  purposes.  Under  subsequent 
legislation  by  congress  all  real  estate  in  said  District  was  made  lia- 
ble to  taxation,  except  property  of  the  United  States,  the  District 
of  Columbia,  and  that  used  for  educational  and  charitable  purposes ; 
and  it  was  claimed  by  Welch,  a  manufacturer  who  had  made  large 
investments  under  the  former  law,  that  it  was  a  contract  which 
subsequent  legislation  could  not  impair.  The  question  was  also 
raised  as  to  the  power  of  the  District  legislature  to  pass  such  an 
act.  Justice  Hunt,  in  delivering  the  opinion  of  the  court,  says : 
\'  It  is  not  open  to  reasonable  doubt  that  congress  had  power  to 
invest,  and  did  invest,  the  District  government  with  legislative 
authority,  or  that  the  act  of  the  legislative  assembly  of  June  26, 
1873,  was  within  that  authority.  We  shall  therefore  consider  the 
question  as  if  that  act  exempting  manufacturing  property  from 
taxation  had  been  passed  directly  by  congress.  It  does  not  create 
a  contract  in  the  sense  that  it  cannot  be  repealed.  It  has  been 
frequently  held  that  the  incorporation  of  a  copipany  by  special 
charter,  with  the  exemption  of  its  lands  or  other  property  from 
taxation,  creates,  upon  the  acceptance  of  the  charter,  a  contract 
which  will  insure  that  exemption  during  the  period  specified. 
But  the  present  case  does  not  come  within  the  rule.  This  is  a 
bounty  law,  which  is  good  as  long  as  it  remains  unrepealed ;  but 
there  is  no  pledge  that  it  shall  not  be  repealed  at  any  time." 
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Welch  V.  Cook,  97  U.  S.  642.  If  it  is  conceded  that  the  legisk- 
tnre  may  exempt  forty  acres  or  a  quarter  section  of  land  from 
taxation,  which  has  grown  thereon  a  certain  number  of  trees,  no 
reason  appears  why  it  may  not  exempt  wild  land  in  the  unorgan- 
ized counties  for  a  limited  time  to  the  settler  who  takes  it  up  and 
makes  improvements  thereon. 

Nor  is  the  legislation  open  to  the  objection  that  it  is  local  or 
special.  It  is  not  local  because  it  applies  to  the  unorganized 
counties,  and  not  to  the  whole  territory  in  name.  It  does  apply 
to  the  whole  terri  tory  in  that  the  proposition  is  open  to  the 
people  of  the  whole  territory  who  desire  to  avail  themselves  of 
its  provisions,  and  the  benefit  to  be  derived  from  the  early  settle- 
ment of  the  new  country  is  to  be  shared  in  by  the  whole  terri- 
tory. The  same  objection  could  be  urged  to  mills  and  manu- 
factories, which  must  bo  confined  to  rivers  and  streams  of  water, 
or  to  exemption  of  agricultural  lands  for  planting  timber,  because 
it  does  not  apply  to  cities  and  incorporated  towns. 

The  term  '^  unorganized  counties "  is  not  one  of  place  or  loca- 
tion; it  is  one  of  class.  What  is  unorganized  to-day  may  be 
organized  to-morrow,  and  counties  and  portions  of  counties  now 
organized  may  again  become  unorganized.  The  law  regards  the 
future,  not  the  present  alone,  nor  the  past  Legislation  based 
upon  the  population  of  cities  and  towns,  when  prospective  in 
operation,  is  always  held  not  to  be  special  or  local;  and  why 
should  this  legislation  based  upon  organization,  which  rests  largely 
upon  population,  be  any  more  open  to  such  objection  ?  By  local 
or  special  is  meant  local  or  special  in  its  effect  or  operation. 

In  either  view  of  the  case,  the  law,  so  far  as  it  provides  for  the 
collecting  of  a  territorial. tax  assessed  upon  personal  property  in 
the  unorganized  counties,  is  valid,  and  must  be  sustained ;  but  in 
so  far  as  it  seeks  to  provide  for  local  taxation  to  be  expended  for 
the  sole  benefit  of  a  county  foreign  to  that  wherein  the  property 
is  situated,  it  is  illegal  and  void.  The  cause  must  be  remanded 
for  further  proceedings  in  accordance  with  the  opinion  of  this' 
court.  All  the  justices  concur,  except  Justice  Thomas,  who  dis- 
sents. 
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St.  Cbols:  Lumbbb  Co.,  Appellant,  v.  Mftchbll  bt  al,,  Be- 

epondents. 

Statutes  —  Oonstruotlou  —  Mechanics'  Iiiens  —  Sub-oontraotor — 
Notice  to  Owner. 

Where  at  the  time  a  contract  was  entered  into  for  the  construction  of  a 
bailding,  a  sub-contractor,  to  acquire  a  lien,  was,  under  §  656,  C.  C.  Pro., 
required  to  give  the  owner  of  the  property  notice  of  his  intention  to  fur- 
nish materials,  but  before  the  materials  were  furnished  the  law  was 
changed,  dispensing  with  notice,  (g  1,  chap.  84,  L.  1888),  J^eld,  that  the 
change  affected  the  remedy  merely  and  that  the  sub-contractor  could  ac- 
quire a  valid  lien  without  the  notice  required  at  the  time  the  construction 
contract  was  entered  into. 

(Argued  and  determined  at  the  May  Term,  1889.) 

APPE AX  from  the  district  court,  Brown  conuty ;  Hon.  L.  K. 
Chubch,  Judge. 

This  was  an  action  by  the  St.  Croix  Lumber  Company  against 
L.  C.  Mitchell,  C.  H.  Hatch  and  Wm.  Tenant  to  foreclose  a 
mechanic's  lien. 

The  case  was  tried  by  the  court  and  it  made  the  following  find- 
ings :  That  on  the  6th  day  of  January,  1883,  the  firm  of  S.  S. 
Pratt  &  Co.  entered  into  a  written  contract  with  Chisholm  Bros. 
&  Gunn  to  erect  a  flouring  mill  and  commenced  the  erection 
thereof  soon  thereafter;  that  before  its  completion  said  Pratt  sold 
his  interest  in  the  mill  and  contract  to  his  copartners,  Mitchell 
and  Hatch,  and  they  sold  an  interest  therein  to  the  defendant 
Tenant ;  that  at  various  times  between  April  30  and  September 
1,  1883,  the  plaintiff  delivered  to  said  Chisholm  and  others,  con- 
tractors, lumber  to  the  amount  of  $567.38,  to  be  used  in  the  erec- 
tion of  said  mill  and  the  same  was  so  used  under  said  contract 
and  that  said  amount  was  due  and  had  not  been  paid  ;  that  within 
sixty  days  after  furnishing  said  lumber  the  plaintiff  caused  a  lien 
to  be  filed  therefor  in  the  office  of  the  clerk  of  the  district  court 
of  Brown  county  as  provided  by  chap.  31,  C.  C.  Pro.,  that  no 
collateral  security  had  been  taken  by  the  plaintiff  for  the  payment 
of  said  debt ;  that  the  said  contract  between  the  said  Pratt  &  Co. 
and  said  contractors  was  entered  into  while  section  656,  C.  C.  Pro., 
as  amended  by  chap.  94,  L.  1881,  was  in  force ;  that  no  notice  as 
provided  by  that  section  was  ever  given  these  defendants,  said 
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Pratt  &  Co.,  their  agents,  or  any  of  them,  by  the  plaintiff,  of  its 
intention  to  famish  materials  for  the  erection  of  said  mill,  and 
that  none  of  said  parties  bad  any  knowledge  that  this  plaintiff 
had  f  mmished  said  contractors  any  material  used  in  said  mill  until 
long  after  it  had  been  furnished  and  at  or  about  the  time  said  lien 
was  filed ;  that  at  the  time  said  Pratt  &  Co.  and  these  defendants 
learned  there  was  any  thing  due  this  plaintiff  for  materials,  they 
had  fully  paid  said  contractors  all  that  was  due  them  in  the  sums 
and  at  the  times  provided  in  said  contract  of  January  6,  1883. 
The  court  found  as  a  matter  of  law  that  the  plaintiff  was  ^^  charged 
with  notice  of  the  terms  of  said  contract ; "  that  it  ^^  could  not  ac- 
quire a  lien  as  sub-contractor  without  complying  with  the  law 
relating  to  such  liens  as  it  existed  at  the  time  said  contract  was 
made ; "  that  the  plaintiff  was  not  entitled  to  a  foreclosure  of  its 
lien. 

From  a  decree  entered  dismissing  plaintiff's  action  it  appealed 
to  this  court. 

The  provisions  of  the  statutes  involved  will  be  found  in  the 
head-note. 

SkiUmcm  <&  MoU^  for  appellant. 

The  statute  in  force  at  the  time  the  materials  were  furnished 
controls.  Bohn  v.  McCarthy,  11  N.  W.  Rep.  127;  Phillips,  94. 
The  change  in  the  law  affected  the  method  of  fixing  the  lien  ap- 
plied to  the  remedy  merely.  Phillips,  pp.  31,  38  ;  Hauptman  v. 
Callin,  20  N.  Y.  247 ;  Paine  v.  Woodworth,  15  Wis.  298  ;  Gross 
V.  Eden,  53  id.  646 ;  Gordon  v.  South  F.  C.  Co.,  1  McAU.  513 ; 
Edwards  v.  McOaddon,  20  la.  520. 

Jenkins  <&  Campbell^  for  respondent. 

The  construction  contended  for  the  statute  of  1883  would  render 
it  unconstitutional  as  affecting  vested  rights.  Notice  was  indis- 
pensable to  the  lien.  Ilespondents  could  unquestionably  perform 
the  contract  before  notice  of  any  claim.  A  sub-contractor  is  bound 
by  the  original  contract.  Stewart  v.  Wright,  62  la.  335  ;  Wells 
V.  Calhn,  51  Cal.  423  ;  Renton  v.  Conley,  49  id.  185  ;  Bo  wen  v. 
Aubrey,  22  id.  666 ;  Phillips,  §§  62,  63,  64,  65 ;  SuUivan  v.  Brew- 
ster, 1  E.  D.  Smith,  681.     A  law  which  amounts  to  a  denial  of 
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rights  accruing  under  a  contract,  though  professing  to  act  only  on 
the  remedy,  is  obnoxious  to  the  constitutional  provision.  Phillips, 
§  26 ;  O'Neil  v.  Anderson,  36  Mmn.  329,  4  N.  W.  Kep.  47 ; 
Donahy  v  Clapp,  12  Cush.  440 ;  Blanvelt  v.  Woodworth,  31  N. 
T.  286;  Bronson  v.  Kinzer,  1  How.  811 ;  McCracken  v.  Hay- 
wood, 2  id.  608 ;  Hallibert  v.  Porter,  11 N.  W.  Rep.  84.  Respond- 
ents did  what  their  contract  required,  and  what,  under  the  law, 
they  would  have  been  compelled  to  do.  This  is  sufficient.  See 
Bass  V.  WiUiams,  41  N.  W.  Rep.  229  ;  McAlpin  v.  Duncan,  16 
Gal.  126 ;  Enowles  y.  Joost,  13  id.  620 ;  Robbins  v.  Blevins,  109 
Mass.  219. 

By  the  Coukt  : 

This  case  is  reversed  upon  the  ground  that  the  law  of  1883, 
which  repealed  the  statute  of  1877,  in  so  far  as  it  required  notice 
to  be  given  to  the  owner  of  the  premises,  affected  the  remedy  only, 
and  the  court  below  erred  in  holding  such  notice  essential  to  the 
validity  of  the  lien  for  materials  furnished  after  the  passage  of  such 
law.     AU  concur  except  Aikenb,  J.,  dissenting. 


DoDGB  BT  AX.,  Respondents,  v.  Furbeb,  Appellant. 

Pleading — Suffioienoy  —  Justioe  CoTirt  —  Frauds,  Statutes  of. 

Where  in  a  justice's  court  the  plaintiffs  declared  on  a  promise  of  the  de- 
fendant to  pay  the  balance  due  on  a  note  from  one  H.,  if  they  would  de- 
liver to  defendant  certain  negotiable  paper  H.  had  left  with  them  as 
security  for  the  pajrment  of  said  note,  and  the  defendant  answered  that  he 
had  never  given  any  "  written  guarantee  '*  to  pay  said  note,  and  any  verbal 
promise  so  to  do  "  was  merely  done  in  jest/'  Tuld^  the  answer  was  frivolous 
and  that  the  justice  properly  rendered  judgment  for  the  plaintiffs  on  the 
pleadings.  Held,  also,  that  the  complaint  alleging  the  deposit  of  the  securi- 
ties for  the  purpose  above  stated  by  H.,  the  agent  of  the  defendant,  defend- 
ant's promise  to  pay  the  balance  due  on  said  note  within  a  reasonable  time 
if  plaintiffs  would  deliver  said  securities  to  him,  the  delivery  of  the  securi- 
ties, and  that  he  had  not  paid  the  same  within  a  reasonable  time  though 
requested  so  to  do,  states  a  good  cause  of  action. 

(Argued  and  determined  at  the  May  Term,  1889.) 

APPEAL  from  the  district  coart.  Grant  county  ;  L.  K.  Chuboh, 
Judge. 

This  was  an  appeal  from  a  judgment  of  the  district  court  affirm- 
ing the  judgment  of  a  justice  of  the  peace  rendered  on  the  plead- 
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ings.  The  plamtifis  Allan  C.  Dodge  and  Walter  B.  Saonderp, 
partners  in  business  under  the  name  of  the  Merchants'  Bank,  in 
their  complaint  alleged  that  D.  P.  Hall,  the  agent  of  the  defend- 
ant Charles  M.  Farber,  executed  to  them  his  (agent's)  promissory 
note  for  $200,  with  interest  thereon  at  the  rate  of  12^  per 
annum,  and  to  secure  the  payment  thereof  deposited  with  them 
^'  a  quantity  of  valuable  negotiable  paper ; "  that  afterward  in 
November,  1883,  the  said  defendant  informed  the  plaintiffs  that 
he  was  the  owner  of  said  securities  and  requested  the  delivery 
thereof  to  him ;  that  he  then  and  there  promised  to  pay  the  balance 
due  on  said  agent's  note  within  a  reasonable  time  if  the  said  securi- 
ties were  delivered  to  him ;  that  relying  upon  said  promise  they 
delivered  the  securities  to  him  ;  that  the  balance  due  on  said  note 
was  $83.38 ;  that  the  defendant  had  refused  to  pay  the  same  though 
frequently  requested  so  to  do.  The  plaintiffs  commenced  this 
action  in  September,  1884.  The  defendant  for  answer  admitted 
the  giving  of  the  note  and  the  depositing  of  the  securities  by  the 
agent,  but  alleged  that  he,  the  defendant,  owned  the  securities, 
and  that  they  have  been  deposited  with  the  plaintiffs  without  his 
knowledge  or  consent,  and  without  the  authority  of  the  said  agent, 
who  held  them  for  collection  merely,  and  on  condition  that  all  that 
were  not  collected  should  be  returned  to  him  ;  that  he  informed 
the  plaintiffs  of  his  ownership  of  the  securities,  and  the  want  of 
authority  of  the  agent  to  hypothecate  them ;  that  he  demanded 
them  from  the  plaintiffs,  and  they  complied  with  said  demand. 
The  answer  then  set  up  the  following :  ''  Defendant  denies  that 
he  ever  gave  plaintiffs  any  written  guarantee  to  pay,  or  cause  to  be 
paid,  any  balance  due  plaintiffs  from  said  D.  P.  Hall  on  said  two 
hundred  dollar  note ;  any  oral  or  verbal  promise  to  do  so  was 
merely  done  in  jest,  and  without  any  valuable  consideration  there- 
for, and  denies  that  he  got  possession  of  said  negotiable  papers  by 
legally  obligating  himself,  the  defendant,  all  of  which  was  known 
to  plaintiffs  herein  at  the  time,  to  pay  or  cause  to  be  paid  any  bal- 
ance due  on  said  note  given  by  said  Hall  to  the  plaintiffs  herein, 
and  defendant  denies  that  he  owes  plaintiffs  any  sum  of  money 
whatsoever  by  any  agreement  on  his  part  or  otherwise."  Then 
followed  a  prayer  of  dismissal. 

On  the  filing  of  this  answer  the  plaintiffs  moved  for  judgment 
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on  the  pleadings  '^on  the  grounds  that  the  answer  is  frivolons^ 
and  does  not  set  forth  facts  saffieient  to  constitute  a  defense,  and 
contains  no  denial  of  anj  material  allegation  of  the  complaint." 
The  justice  granted  the  motion,  '*  and  the  defendant  having  elected 
not  to  amend  his  answer,"  the  justice  rendered  judgment  against 
him  according  to  the  prayer  of  the  complaint.  The  defendant 
appealed  to  the  district  court  and  the  justice's  judgment  was 
affirmed,  whereupon  he  appealed  to  this  court. 

£.  Jf,  Bennett,  A.  B.  Melville  and  Campbell  <&  Barnes,  for 
appellant. 

The  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  promise  to  pay  Hall's  debt  was  not  in  writing. 
§§  920, 1653,  0.  0. ;  Dows  v.  Swett,  120  Mass.  822 ;  Kichardson 
V.  Robbins,  124  id.  105  ;  Grover  v.  Stuart,  40  Mich.  747 ;  Tozer's 
Estate,  46  id.  299 ;  Krutz  v.  Stewart,  54  Ind.  182 ;  Weisel  v. 
Spence,  59  Wis.  304 ;  Jackson  v.  Rajner,  12  Johns.  291 ;  Watson 
V.  Randall,  20  Wend.  204.  The  papers  belonged  to  the  defendant, 
and  it  was  the  plaintiffs'  duty  to  surrender  them  as  soon  as  apprised 
of  the  fact.  §§  977,  978.  There  was,  therefore,  no  consideration 
for  the  promise.  Clapp  v.  Webb,  62  Wis.  642 ;  Mallory  v.  Gil- 
lett,  21  N.  W.  Rep.  428 ;  Deacon  v.  Gridley,  15  0.  B.  295  ;  Yan- 
derbilt  v.  Schreyer,  91  N.  Y.  892 ;  Reynolds  v.  Nugent,  25  Ind. 
328 ;  Oonnover  v.  Stilwell,  34  N.  J.  L.  54  ;  Mallalieu  v.  Hodgson, 
16  Ad.  &  El.  (N.  S.)  689 ;  Billings  v.  Filley,  32  N.  W.  Rep.  573  ; 
Withers  v.  Ewing,  40  Ohio  St.  408. 

There  was  a  denial  that  defendant  owed  plaintiffs.  This  was 
^efficient  to  prevent  the  rendition  of  judgment  on  the  pleadings 
in  a  justice's  court.  Lange  v.  Hook,  7  N.  W.  Rep.  839 ;  Haight 
V.  Arnold,  12  id.  680 ;  Van  Dom  v.  Tyader,  1  Nev.  380 ;  1 
Estee,  402. 

B.  A.  Dodge  and  B.  B.  Tripp^  for  respondent. 

There  was  no  issue  of  fact.  The  answer  presented  no  denial,  de- 
fense, or  counter-claim  within  section  23,  Justices'  Code.  Plain^ 
tifEs'  motion  was  properly  granted.  Defendant's  promise  was  an 
original  one.  §§  920,  subd.  2, 1653,  subd.  3, 0.  0. ;  Deerings,  C.  C, 
§  2794,  subd.  3,  n. ;  Farley  v.  Cleveland,  4  Cow.  432 ;  S.  C,  9 
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id.  639 ;  Meech  v.  Smith,  7  Wend.  315 ;  Mallory  v.  Gillett,  21 
N.  Y.  412 ;  Baker  v.  Bradley,  43  id.  316 ;  Dyer  v.  Gibson,  16 
Wis.  557  ;  Fitzgerald  v.  Minessey,  15  N.  W.  Rep.  233  ;  Weisel 
V.  Spence,  18  id.  165 ;  Kelley  v.  Schupp,  60  Wis.  76 ;  Ames  v. 
Foster,  106  Mass.  403 ;  FuUam  v.  Adams,  37  Vt.  408 ;  Brown- 
well  V.  Harsh,  29  Ohio  St.  631 ;  Nugent  v.  Wolse,  4  Atl.  Eep.  15. 

The  object  was  to  get  the  property  back,  and  the  amoant  to  be 
paid  to  efiEect  it  was  evidenced  by  Hallos  note.  Being  negotiable 
instraments,  the  plaintiffs  got  title  upon  the  deposit^  so  there  is 
no  force  in  the  argument  of  a  want  of  consideration. 

While  oral  pleadings  in  a  justice's  court  are  treated  with  liber- 
ality, the  rule  does  not  apply  when  parties  appear  by  attorneys, 
and  reduce  their  pleadings  to  writing.  In  such  case  their  suflSciency 
is  determined  by  the  rules  applicable  in  courts  of  record.  May- 
nard  v.  Tidwell,  2  Wis.  34.  Compare  Justices'  Code,  §§  21,  23, 
and  C.  C.  Pro.,  §§  111,  118.  Under  these  rules  and  the  facts 
presented,  the  judgment  ought  to  be  affirmed. 

By  the  Court  : 

This  case  is  affirmed,  the  court  being  of  opinion  that  the  com- 
plaint was  sufficient,  and  that  the  answer  was  frivolous.  The 
plaintiffs'  motion  for  judgment  was,  therefore,  properly  sustained. 
All  concur. 


Wallace,  Appellant,  v.  Swan,  Bespondent. 

Attachment  —  Idens  —  Priority. 

£.  attached  certain  property  and  the  debtor  claimed  it  as  exempt;  the 
officer,  however,  held  the  property  under  the  writ.  Daring  this  time  W. 
attached  it  on  a  debt  against  which  it  would  not  be  exempt.  After  this, 
the  debtor  waived  his  exemptions  on  E.'s  attachment;  Jhdd,  £.  had  the 
superior  lien. 

(Argued  and  determined  at  the  May  Term,  1889.) 

APPEAL  from  the  district  court,  Grand  Porks  county ;  Hon. 
Chas.  F.  Tkmplkton,  Judge. 

This  was  an  action  by  Sumner  Wallace,  plaintiff,  against  James 
K.  Swan,  defendant,  as  sheriff,  to  recover  $850.55,  alleged  to 
have  been  realized  by  defendant  on  the  sale  of  certain  property 
plaintiff  had  previously  caused  to  be  attached. 
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It  appears  the  plaintiff  was  a  creditor  of  one  J.  W.  Bowes ; 
that  he  commenced  an  action  against  him  and  caused  an  attach- 
ment to  be  issued  and  levied  bj  the  defendant,  Swan,  upon  cer- 
tain property  of  Bowes,  February  3,  1887 ;  that  in  that  action 
he  recovered  judgment  against  Bowes  for  $1,248,  October  7, 
1887 ;  that  in  the  judgment  it  was  found  and  adjudged  that  the 
debt  upon  which  it  was  rendered  was  for  property  that  had  been 
obtained  under  false  pretenses. 

It  also  appeared  that  the  defendant,  as  sheriff,  had  attached  the 
same  property  on  the  28th  day  of  January,  1887,  in  a  suit  in 
which  the  Estey  Organ  Company  was  plaintiff,  and  said  Bowes 
was  defendant ;  that  on  the  same  day,  Bowes,  through  his  wife, 
he  having  absconded  the  territory,  claimed  the  property  as  ex- 
empt ;  that  notwithstanding  the  claim,  the  sheriff  continued  to 
hold  possession  of  the  property  under  the  writ ;  that  on  the  14th 
day  of  February,  1887,  the  exemption  claim  was  waived  and  con- 
sent was  given  by  the  wife  that  the  property  should  be  subject  to 
the  attachment  and  execution  of  the  organ  company ;  that  on  the 
2d  day  of  March,  1887,  the  organ  company  recovered  a  judgment 
against  Bowes  for  $1,125 ;  that  on  the  same  day  an  execution  was 
issued  on  thQ  judgment  to  the  defendant  sheriff,  and  he  sold  the 
property  thereon  for  $850.55. 

The  case  was  tried  by  the  court  without  a  jury,  and  having 
found  the  above  facts,  it  dismissed  the  plaintiff's  action.  After 
the  denial  of  a  motion  for  a  new  trial  and  the  entry  of  final 
judgment  the  plaintiff  appealed. 

Plaintiff's  debt  having  been  incurred  under  false  pretenses,  it 
was  conceded  under  section  3,  chapter  55,  L.  1885,  he  was  entitled 
to  the  proceeds  of  the  sale  in  the  ev^nt  of  the  first  levy's  being 
invalid,  or  its  lien  having  been  done  away  with  by  the  exemption 
claim. 

(7.  jB.  Pratty  for  appellant. 

Claiming  the  exemption  destroyed  the  first  attachment  lien, 
the  property  then  became  liable  to  appellant's  levy.  Thomp. 
Homes.  &  Ex.  833. 

Bosard  &  CorUsSy  for  respondent. 

This  action  is  based  on  the  theory  that  the  claim  for  exemp- 
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tions  rendered  the  first  lien  of  no  avail,  and  there  being  no  ex- 
emptions as  against  appellant's  debt,  he  acquired  a  prior  lien.  If 
this  be  trae,  then  the  exemption  law  operates  not  for  the  benefit 
of  the  debtor,  but  the  dilatory  creditor.  The  exemption  right  is 
personal,  and  appellant  coald  not  complain  of  its  subsequent 
waiver.  The  statute  cannot  be  made  to  change  priorities  among 
creditors.  Garrett's  Appeal,  32  Pa.  St.  160,  72  Am.  Dec.  779. 
The  sheriff  never  released  the  levy  under  the  first  attachment. 
The  lien  was  not  destroyed  by  the  claim  merely.  Gkurett's 
Appeal,  supra;  Hatch  v.  Bartle,  45  Pa.  St.  166,  84  Am. 
Dec.  484. 

By  the  Coubt  : 

The  judgment  is  affirmed,  the  court  being  of  opinion  that  the 
debtor  not  having  elected  to  claim  her  exemptions  out  of  the 
property  taken  under  the  first  attachment,  its  lien  became  superior 
to  that  of  the  second.  All  concur,  except  Templeton,  J.,  not 
sitting. 


Dean,  Respondent,  v.  Fiest  National  Bank,  Appellant. 

ISvidenoe  —  Parol  to  Vary  Written  Instrument — Competency. 

In  an  nction  of  replevin  against  a  mortgagee  of  an  entire  stock  of  goods, 
the  court  permitted  the  plaintiff  to  show  that  at  the  time  the  mortgage  was 
given  it  was  agreed  between  the  parties  that  the  plaintiff,  a  creditor  of  the 
mortgagors,  might  take  from  the  stock  a  sufficient  amount  to  pay  his  debt, 
and  that  it  was  on  this  condition  the  mortgage  was  given.    HM,  error. 

(Argued  and  determined  at  the  Maj  Term,  1889.) 

APPEAL  from  the  district  court,  Lincoln  county ;  Hon.  0.  S. 
Palmer,  Judge. 

This  was  an  action  in  claim  and  delivery  by  Frank  M.  Dean, 
plaintiff,  against  the  First  National  Bank  of  Canton,  Dakota,  de- 
fendant, to  recover  possession  of  a  part  of  a  general  stock  of 
merchandise.  The  only  real  issue  in  the  case  was  the  right  of 
property.  The  plaintiff  claimed  title  and  the  right  to  possession 
under  a  purchase  from  M.  B.  Dean  &  Oo.  The  defendant  claimed 
the  right  to  possession  under  a  chattel  mortgage  from  the  same 
parties.    It  appeared  that  M.  B.  Dean  &  Co.,  a  firm  at  Canton^ 
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Dakota,  in  October,  1885,  were  owing  the  bank,  and  that  the  bank 
desired  to  have  the  indebtedness  secured  by  a  chattel  mortgage 
on  the  firm's  stock  of  general  merchandise.  In  this  matter  two 
bank  officers,  Gale  and  Gifford,  acted  for  it,  and  M.  B.  Dean  and 
Mrs.  E.  J.  Dean,  for  the  firm.  The  plaintiff,  to  prove  title, 
was  permitted  to  show  the  conditions  nnder  which  he  claimed  the 
mortgage  was  given.  On  an  inquiry  of  this  character  M.  B.  Dean 
testified  as  follows :  ^^  I  finally  consented  to  give  him  [Gale]  a 
mortgage  and  it  was  agreed  between  us  that  the  plaintiff,  Frank  M« 
Dean,  should  take  goods  enough  out  of  the  stock  to  pay  his  claim. 
This  arrangement  to  pay  plaintiff  with  goods  was  suggested 
by  Mr.  Gale  and  Mr.  Gifford,  and  Frank  M.  Dean  was  to  move 
sufficient  of  the  goods  to  pay  his  claim  as  soon  as  possible,  and  on 
the  goods  remaining  the  bank  was  to  have  a  mortgage.  At  the 
last  conversation  in  the  evening,  after  supper,  on  October  23, 1885, 
when  Mrs.  E.  J.  Dean  was  present,  Mr.  Gale  explained  the  mat- 
ter as  above  stated  and  the  arrangement  was  completed  and 
mortgage  given  to  the  bank  upon  the  conditions  and  agreements 
above  stated.  And  it  was  farther  agreed  that  the  mortgage  to 
the  bank  was  not  to  be  put  on  record  until  October  26, 1885, 
after  the  exemptions  and  goods  Frank  M.  Dean  was  to  have  were 
removed.  "We  in  conversation  arranged  on  the  suggestion  of  the 
bank  to  give  a  bill  of  sale  to  Frank  M.  Dean  for  the  goods  he  was 
to  receive ;  and  in  the  last  conversation,  Mr.  Gale  told  us  to  be 
sure  and  have  Frank's  part  of  the  goods  separated  from  the  rest, 
and  removed  the  next  morning." 

Mrs.  E.  J.  Dean  testified  as  follows :  "  We  were  to  give  a 
mortgage,  leaving  out  Frank  M.  Dean's  goods  and  our  exemption 
goods;  the  mortgage  was  to  cover  the  rest  of  the  goods  after 
those  were  taken  out ;  the  mortgage  was  there  ready  for  us  to 
sign.     This  conversation  was  just  prior  to  the  act  of  signing." 

The  defendant  objected  to  all  of  this  testimony  on  the  ground 
that  it  tended  to  qualify  and  contradict  the  terms  of  the  mortgage. 
The  objection  was  overruled  and  the  defendant  excepted. 

The  plaintiff  put  in  evidence  a  bill  of  sale  from  M.  B.  Dean  & 
Co.,  for  the  goods  in  controversy.  It  was  dated  October  24, 1885. 
The  defendant's  mortgage  was  upon  the  entire  stock,  and  con- 
tained no  reservations  or  conditions  with  reference  to  goods  to  pay 
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the  plaintiffs  debt.  The  mortgage  was  dated  the  23d  of  Octo- 
ber, 1885,  and  was  given  to  secure  a  note  that  matured  the  next 
day.  It  was  filed  for  record  the  morning  of  the  24th,  and  the 
bank  took  possession  of  the  entire  stock  of  goods  that  day. 

A  verdict  was  rendered  in  favor  of  the  plaintiff.  After  the 
denial  of  a  motion  for  a  new  trial  and  the  entry  of  final  judgment, 
the  defendant  appealed. 

R.  B,  Tripp^  for  appellant. 

The  court  erred  in  permitting  proof  of  the  alleged  parol  condi- 
tions, reservations  and  negotiations.  M«  B«  Dean  &  Co.  could 
not,  in  this  way,  contradict  the  terms  of  this  mortgage,  neither  can 
the  plaintiff,  who  claims  under  them.  2  Whart.  Ev.  (3d  ed.),  §  1051 ; 
Brenner  v.  Luth,  28  Kan.  581 ;  Thompson  v.  McKee,  5  Dak.  172, 
37  N.  W.  Kep.  367 ;  Bank  v.  Dunn,  6  Pet.  51 ;  Best  v.  Bank,  101 
U.  S.  93 ;  Beers  v.  Beers,  22  Mich.  42 ;  Spence  v.  Bowen,  41  id. 
149 ;  Brewster  v.  Patraff,  20  N.  W.  Eep.  823  ;  Osborn  v.  Hen- 
drickson,  7  Cal.  282 ;  Feusier  v.  Sneath,  3  Nev.  120 ;  Krewson  v. 
Pardom,  16  Pac.  Rep.  480 ;  Hindman  v.  Edgar,  17  id.  862 ;  Snyder 
V.  County,  8  id.  917 ;  Child  v.  Wells,  13  Pick.  121 ;  Clark  v. 
Houghton,  12  Gray,  38 ;  Wright  v.  Smith,  16  id.  499 ;  Lincoln  v. 
Parsons,  1  Allen,  388 ;  Dodge  v.  Nicholl,  5  id.  548  ;  Colt  v.  Cone, 
107  Mass.  285  ;  Stowell  v.  Bus  well,  135  id.  340 ;  Drake  v.  Starks, 
45  Conn.  96 ;  Jarvis  v.  Palmer,  11  Paige,  650 ;  Dunn  v.  Hewitt, 

2  Denio,  637 ;  Pierpont  v.  Barnard,  5  Barb.  364 ;  Wintermute  v. 
Light,  46  id.  278  ;  Hewlett  v.  Hewlett,  56  id.  467 ;  Baltes  v.  Ripp, 

3  Keyes,  210  ;  Mott  v.  Richtmyer,  57  N.  T.  49  ;  Carton  v.  Vine- 
land,  33  N.  J.  Eq.  466 ;  Caldwell  v.  Fulton,  31  Pa.  St.  475  ; 
Miller  v.  Smith,  33  id.  386 ;  Heebner  v.  Worrall,  38  id.  376 ;  44 
id.  392 ;  Lloyd  v.  Farrell,  48  id.  73 ;  Watsontown  C.  M.  Co.  v. 
Elensport  L.  Co.,  99  id.  605;  Doe  v.  Swails,  3  Ind.  329;  Cin- 
cinnati, U.  &  F.  W.  R.  Co.  V.  Pearce,  27  id.  502 ;  Hostetter  v. 
Auman,  20  N,  E.  Rep.  506 ;  Farrar  v.  Hinch,  20  111.  647;  Mc- 
Closkey  v.  McCormick,  37  id.  66  ;  Orton  v.  Harvey,  23  Wis.  99; 
Knox  V.  Clifford,  37  i4.  651 ;  Hei  v.  Heller,  10  N.  W.  Rep.  620; 
Isett  V.  Lucas,  17  la.  503 ;  Van  Evera  v.  Davis,  51  id.  637 ; 
Taylor  v.  Trulock,  8  N.  W.  Rep.  806 ;  Van  Vechten  v.  Smith,  13 
id.  94 ;  Hutton  v.  Maines,  28  id.  9  ;  Tatman  v.  Barrett,  3  Houst. 
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(Del.)  226 ;  Bronghton  v.  Gaffer,  18  Gratt.  184 ;  Moody  v.  Mc- 
Gown,  39  Ala,  386 ;  Majoe  v.  Briggs,  3  Head  (Tenn.),  36 ;  Al- 
drich  V.  Hapgood,  39  Vt.  617 ;  Harrell  v.  Duirance,  9  Fla.  490; 
MeekinB  v.  Newberrj,  7  S.  E.  Rep.  655 ;  Bamett  v.  Barnett,  2  id. 
733 ;  Djrar  v.  Walton,  7  id.  220 ;  Madison  &  I.  P.  R.  Co.  v. 
Stevens,  6  Ind.  379 ;  Warren  v.  Grew,  22  la.  315 ;  Wemple  v. 
Knopf,  15  Minn.  355  ;  Hamson  v.  Morrison,  40  N.  W.  Rep.  66; 
Gocks  V.  Barker,  49  N.  T.  107 ;  Holzworth  v.  Koch,  26  Ohio 
St.  33. 

Coughran  <&  MoMartin^  for  respondent. 

The  testimony  objected  to  shows  the  sale  to  have  been  made 
before  the  mortgage ;  its  lien,  therefore,  never  attached  to  the 
plaintiff's  goods,  as  the  mortgagors  at  the  time  of  executing  the 
mortgage  had  no  title.  It  was  under  these  conditions  the  mort- 
gage was  obtained.  In  view  of  this,  and  the  circumstances  show- 
ing a  fraud  on  the  part  of  the  bank,  the  whole  transaction  was 
open  for  parol  proof,  notwithstanding  the  terms  of  the  mortgage. 
The  first  inquiry  is,  is  there  a  document  to  construe  ?  It  is  always 
permissible  to  show  that  it  was  conditional.  Whart.  Ev.,  §  927. 
Appellant's  citations  are  cases  between  the  parties,  or  those  claim- 
ing under  the  same  instrument.  Here  the  claim  is  in  hostility  to 
the  instrument.  Plaintiff  is  a  stranger  thereto ;  in  such  case  the 
rule  contended  for  has  no  application.  Whart.  Ev.,  §§  920,  923, 
1041,  1065,  1078,  1088 ;  Stephen,  Art.  90 ;  1  Gr.,  §§  189,  279 ; 
Abb.  T.  Ev.,  pp.  7,  294 ;  Woodman  v.  Eastman,  10  N.  H.  369 ; 
Edgerly  v.  Emerson,  23  id.  555  ;  Fiirbush  v.  Goodwin,  25  id. 
425  ;  Thomas  v.  Truscott,  53  Barb.  200 ;  Barreda  v.  Silsbee,  21 
How.  169 ;  Washburn  &  M.  Go.  v.  Chicago,  etc..  Go.,  109  111.  71 ; 
Smith  V.  Moynihan,  44  Gal.  64  ;  Hassman  v.  Wilke,  50  id.  250  ; 
McMartin  v.  Ins.  Go.,  55  N.  Y.  234 ;  Garver  v.  Jackson,  4  Pet. 
1 ;  Bigelow,  Est.  (4th  ed.)  333. 

By  the  Gottet  : 

This  case  is  reversed  for  the  reason  that  the  court  allowed  evi- 
dence to  be  given  as  to  what  the  statements  and  negotiations  of 
the  parties  to  the  chattel  mortgage  were  at  the  time  of  its  execu- 
tion and  which  materially  altered  and  varied  the  terms  of  the 
instrument.     All  concur  except  Aieens,  J.,  not  sitting. 

VOL.  6,  DAK.— 29 
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Tebbitobt  of  Dakota,  ex  bel.,  Bespondent,  v.  Abmstbong  st 

AL.,  Appellants. 

Pleading  •»  Sufioienoy  —  Quo  Warranto  —  Bemedy — Partiea. 

Under  §  2,  chap.  112,  L.  1883,  Comp.  L.,  §  705,  providing  that  "town, 
ships  having  two  or  more  villages  *  *  *  may  petition  the  county 
commissioners  for  a  division,  and  whenever  *  *  ♦  so  petitioned  they 
may  *  *  *  divide  such  townships,"  an  information  in  the  nature  of 
quo  toarranto  by  the  district  attorney  against  the  supervisors  of  a  township 
claiming  to  have  been  created  by  the  division  of  H.  township,  alleged  that 
on  the  6th  day  of  April,  1888,  the  township  of  H.  was  a  duly  organized 
township  of  P.  county;  that  on  said  date  the  county  commissioners  of  said 
county  divided  said  township  and  out  of  a  part  thereof  organized  the  town- 
ship of  B.;  that  the  township  of  H.  never  had  two  or  more  incorporated  vil- 
lages; that  the  said  commissioners  were  never  petitioned  by  said  township 
of  H.  for  a  division;  that  the  petition  upon  which  the  said  commissioners 
acted  was  signed  by  less  than  one-half  of  the  legal  voters  of  said  township; 
that  said  petition  was  not  signed  by  the  supervisors  of  said  township,  or 
any  of  them;  that  the  defendants  were  elected  to  the  pretended  offices  of 
supervisors  of  said  new  township  of  B.  and  assume  to  hold,  exercise,  and 
are  actually  holding  and  exercising  the  functions  of  said  offices;  that  after 
the  said  pretended  organization  the  residents  of  the  said  B.  township  pro- 
ceeded to  act  in  all  respects  as  if  the  said  township  had  been  legally  organ- 
ized; that  the  reason  that  all  the  residents  of  said  township  are  not  made 
parties  to  the  action  is,  that  there  are  over  five  hundred  of  them  and  it  would 
be  impracticable  to  bring  them  before  the  court,  and  their  interests  will 
be  faithfully  represented  by  the  defendant  supervisors.  Held^  1.  That 
qru>  warranto  was  the  proper  remedy.  2.  That  the  district  attorney  was 
the  proper  party  to  bring  the  action,  section  534,  C.  C.  Pro.,  providing  the 
**  district  attorney  in  the  name  of  the  territory,  upon  his  own  informa- 
tion," may  bring  an  action  against  any  person  who  shall  "  unlawfully  hold 
or  exercise  any  public  office,"  or  any  number  of  persohs  who  **  shall  act 
*  *  *  as  a  corporation  without  being  duly  incorporated."  3.  That  it 
was  not  necessary  to  join  the  alleged  B.  township.  4.  That  the  informa- 
tion stated  facts  sufficient  to  constitute  a  cause  of  action. 

(Argued  and  determined  at  the  May  Term,  1889.) 

APPEAL  from  the  district  court,  Pembina  county ;  Hon.  Chab. 
F.  TbmplbtoNj  Judge. 

• 

This  was  a  proceeding  in  the  nature  of  quo  warranto  in  the 
name  of  the  territory  upon  the  relation  of  the  district  attorney  of 
Pembina  county,  against  J.  A.  Armstrong,  James  Weeks  and 
Thomas  Hodgson,  to  inquire  by  what  authority  they  were  exer- 
cising the  offices  of  supervisors  of  the  township  of  Bathgate, 
Pembina  county,  Dakota. 

The  information,  or  complaint  to  which  a  demurrer  was  over- 
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ruled,  alleged :  That  the  township  of  Hamilton  is  situated  in  the 
conntj  of  Pembina,  Dakota  Territory,  and  was  at  the  time  here- 
inafter mentioned  and  ever  since  has  been  and  still  is  legally  laid 
out  and  organized  as  a  civil  township  nnder  the  laws  of  said  ter- 
ritory, and  indades  and  is  wholly  made  up  of  congressional  town- 
ships 161  and  162,  north  of  range  53  west ;  that  on  or  about  the 
6th  day  of  April,  1888,  the  county  commissioners  of  said  county 
attempted  to  lay  oat  and  organize  a  new  civil  township  called 
Bathgate,  and  did  lay  out  and  organize  said  township ;  that  in 
laying  out  and  organizing  the  said  township  said  board  took  from 
said  township  of  Hamilton,  the  following  portion  thereof,  to-wit: 
Sections  1  to  30  inclusive  in  township  162,  and  the  said  new  town 
was  organized  as  aforesaid,  wholly  out  of  said  portion  so  taken 
from  the  town  of  Hamilton  ;  that  the  said  townsiiip  of  Hamilton 
was  not  divided  by  any  river,  lake,  or  creek,  in  the  manner  the 
said  board  attempted  to  divide  said  township  in  organizing  said 
pretended  township  of  Bathgate ;  that  said  township  of  Hamilton 
has  never  had  two  or  more  incorporated  villages  or  cities,  each 
containing  two  hundred  or  more  inhabitants ;  that  the  said  board 
never  have  been  petitioned  by  said  township  of  Hamilton  for  a 
division,  and  the  petition  upon  which  the  said  board  based  its 
action  in  laying  out  and  organizing  the  pretended  township  was 
signed  by  less  than  half  the  legal  voters  residing  in  the  township 
of  Hamilton ;  that  said  petition  was  not  signed  by  the  supervisors 
of  the  township  of  Hamilton,  or  any  of  them,  and  the  petition  so 
signed  as  aforesaid,  was  the  only  petition  presented  to  said  board, 
and  the  only  petition  upon  which  said  board  acted ;  that  on  or 
about  the  6th  day  of  April,  1888,  the  defendants,  J.  A.  Ann- 
strong,  James  Weeks  and  Thomas  Hodgson,  were  elected  to  the 
pretended  oflSces  of  supervisors  of  said  township  at  Bathgate,  aud 
ever  since  have  been  and  still  are  officers  of  said  pretended  town- 
ship and  assume  to  hold  and  exercise,  and  are  actually  holding 
and  exercising  the  functions  of  said  pretended  offices  of  supervisors 
of  said  pretended  township ;  that  after  the  pretended  organization 
of  said  township  the  residents  thereof  proceeded  to  act  in  all  re- 
spects as  a  municipal  or  township  organization,  duly  and  lawfully 
organized  and  elected  an  assessor,  town  clerk,  treasurer,  said  three 
supervisors,  two  justices  of  the  peace,  two  constables,  three  road 
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overseers  and  the  other  officers  of  a  lawf al  township ;  that  the 
said  officers  so  elected  and  all  the  residents  of  the  said  pretended 
township  are  exercising  without  authority  of  law  the  f  unctions, 
rights,  franchises  and  privileges  of  a  township  corporation  under 
the  name  of  Bathgate ;  that  the  said  residents  of  the  said  pre- 
tended township  have  no  authority  to  exercise  the  franchises, 
powers  and  functions  of  a  township  for  the  reason  that  the  said 
township  was  never  lawfully  laid  out  and  organized,  and  that  the 
said  commissioners  acted  without  authority  of  law  and  without 
jurisdiction  in  laying  out  the  same,  and  that  their  acts  are 
null  and  void;  that  the  said  officers  so  elected  as  aforesaid  are 
all  assuming  and  exercising  the  functions  of  the  several  offices  of 
the  said  pretended  township  ;  that  the  reason  all  the  residents  of 
the  said  pretended  township  are  not  made  parties  to  this  action  is 
because  there  are  over  five  hundred  of  them,  and  it  would  be 
impracticable  to  bring  them  all  before  the  court,  and  that  it 
would  involve  great  labor  and  expense,  and  cause  great  delay  in 
the  prosecution  of  this  action  and  thereby  prejudice  the  interests 
of  all  parties  interested  ;  that  the  residents  of  the  said  pretended 
township  and  the  officers  thereof,  are  in  harmony  in  their  efforts 
to  sustain  the  said  unlawful  organization,  and  the  residents  will 
be  well  and  faithfully  represented  by  the  said  supervisors,  who 
are  defendants  of  record  in  this  action  ;  that  the  question  to  be 
determined  in  this  action,  to-wit :  The  legality  of  the  organiza- 
tion of  the  said  pretended  township  of  Bathgate,  and  the  legal 
existence  of  said  township,  is  one  of  common  interest  to  all  the 
said  residents  of  said  pretended  township,  and  the  defendants  in 
this  action  are  the  supervisors  thereof,  and  that  it  would  be  im* 
possible  to  make  all  of  said  residents  parties  for  the  reason  that 
said  residents  will  change  constantly  by  new  residents  coming  in, 
old  residents  going  out,  and  by  death  and  birth. 

There  was  a  prayer  that  the  defendants  be  restrained  from  ex- 
ercising the  functions  of  the  offices  of  supervisors,  and  that  the 
action  of  the  commissioners  in  organizing  the  township  be  de- 
clared null  and  void.  The  defendants  demurred  to  the  complaint 
on  the  grounds  :  1.  That  the  court  had  no  jurisdiction  of  their 
persons,  or  the  subject  of  the  action.  2.  That  the  plaintiff  has 
no  legal  capacity  to  sue.     8.  That  there  is  a  defect  of  parties 
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defendant,  in  that  the  township  of  Hamilton  and  the  inhabitants 
of  the  township  of  Bathgate  should  have  been  made  parties.  4. 
That  several  causes  of  action  liavo  been  improperly  united.  5. 
That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  overruled  and  the  defendants 
electing  to  stand  upon  it,  final  judgment  was  entered  against  them, 
and  they  appealed  to  this  court. 

Stack  &  Eoakina^  for  appellants. 

The  acts  of  the  commissioners  in  such  matters  will  be  presumed 
valid.  State  v.  Supervisors,  39  Wis.  595;  1  Gr.,  §  51.  The 
statute  does  not  require  that  there  shall  be  two  incorporated  vil- 
lages. That  the  commissioners  were  not  petitioned  was  the  alle- 
gation a  legal  conclusion.  State  v.  Anderson,  69  Wis.  471 ;  Bliss 
PI.,  §  206.  The  statute  (§  705,  Comp.  L.)  does  not  require  the 
petition  to  be  signed  by  any  special  number  of  voters  or  residents. 
The  new.  township  should  have  been  made  a  party.  §§  705,  4879, 
7114;  State  v.  Messmore,  14  Wis.  115  ;  Scrafford  v.  Gladwin,  41 
Mich.  653 ;  State  v.  Board,  14  Atl.  Rep.  560 ;  State  v.  Village, 
32  Vt.  50 ;  People  v.  Stafford,  19  Pac.  Rep.  693 ;  29  la.  246 ; 
High,  Ex.  Rem.,  §  684  ;  Gillett  v.  Traganza,  13  Wis.  472.  Quo 
warranto  was  not  the  proper  remedy.  §§  5348,  5356,  C.  L. ; 
Nelson  v.  Mc Arthur,  38  Mich.  204 ;  Attorney-General  v.  Hanch- 
ett,  42  id.  436.  It  should  have  been  certiorari.  This  would  have 
ended  the  controversy.  §§  5507,  5509,  0.  L. ;  Milwaukee  Iron 
Co.  V.  Schubel,  29  Wis.  444 ;  State  v.  Whitford,  54  id.  150, 11 N. 
W.  Rep.  424 ;  State  v.  Dodge,  32  Wis.  79 ;  State  v.  Kennen,  61 
id.  494,  21  N.  W.  Rep.  530 ;  Merrick  v.  Township,  41  Mich. 
630,  2  N.  W.  Rep.  9:^2  ;  Agnew  v.  Mayor,  2  Hill,  1 ;  §§  592, 
705,  C.  L. ;  Pulling  v.  Supervisors,  3  Wis.  304 ;  Waugh  v.  Chaun- 
cey,  13  Cal.  11 ;  Fall  v.  Paine,  23  id.  302 ;  Thomas  v.  Armstrong, 
7  id.  287 ;  People  v.  El  Dorado  Co.,  8  id.  58  ;  People  v.  Marin, 
10  id.  344  ;  People  v.  Mayor,  5  Barb.  44  ;  Conover  v.  Devlin,  24 
id.  641 ;  People  v.  Supervisors,  15  Wend.  198 ;  Geger  v.  Chip- 
pewa, 47  Mich.  167,  10  N.  W.  Rep.  168;  Woodworth  v.  Gibbs, 
61  la.  398,  16  N.  W.  Rep.  287 ;  Stultus  v.  State,  65  Ind.  492 ; 
High,  §§  618,  689 ;  State  v.  City,  31  la.  432 ;  People  v.  Whit- 
comb,  55  111.  172;  State  v.  Marlow,  15  Ohio  St.  114;  People  v- 
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Bidgeley,  21  111.  64 ;  Statd  v.  Shields,  56Ind.  52  L;  Darty.  Hoaa- 
ton,  56  Ga.  106. 

Oeorge  H.  Meguier  and  Bosard  <b  CorllsSj  for  respondent. 

Although  certiorari  would  lie,  still  this  case  falls  within  section 
534,  subdivision  3,  and  quo  warranto  is  the  proper  remedy.  State 
V.  Bradford,  82  Vt.  50  ;  People  v.  Clark,  70  N.  Y.  517 ;  Cheshire 
V.  Kelly,  6  N.  E.  Rep.  486  ;  State  v.  Borough,  10  Atl.  Rep.  377 ; 
High,  Ex.  Rem.,  §  6S4 ;  People  v.  La  Rue,  8  Pac.  Rep.  84 ;  State 
V.  Board,  14  Atl.  Rep.  560 ;  People  v.  Riordan,  41  N.  W.  Rep, 
482 ;  State  v.  Parker,  25  Minn.  215 ;  Renwick  v.  Hall,  84  HI. 
162 ;  People  v.  Carpenter,  24  N.  T.  86. 

It  would  have  been  improper  to  have  made  the  alleged  town- 
ship a  party,  as  that  would  have  recognized  its  organization. 
Cheshire  v.  Kelly,  6  N.  E.  Rep.  486 ;  People  v.  R.  R.  Ca,  15 
Wend.  114;  People  v.  Richardson,  4  Cow.  97;  Commonwealth 
V.  Central  P.  R.  R.  Co.,  52  Pa.  St.  506  ;  Angell  &  A.  Corp.,  §  756 ; 
People  V.  Supervisors,  41  Mich.  647, 2  N.  W.  Rep.  904 ;  Dillon, 
Mun.  Corp.,  §  895 ;  People  v.  Cincinnati  Gas  Co.,  18  Ohio  St. 
262 ;  State  v.  Com.  Bank,  33  Miss.  474 ;  Draining  Co.  v.  State, 
43  Ind.  236 ;  People  v.  Sowden,  8  Pac.  Rep.  66 ;  Attorney-Gen- 
eral V.  Perkins,  41  N.  "W.  Rep.  426 ;  State  v.  Jenkins,  25  Mo. 
App.  484 ;  C.  C.  Pro.,  §  534.  It  was  only  necessary  to  proceed 
against  the  alleged  oflScers.  See  above  cases ;  also  Supervisors  v. 
Mineral  P.  R.  R.  Co.,  24  Wis.  93 ;  Smith  v.  Swarmstedt,  16  How. 
288;  Nilson  v.  Costro,  31  Cal.  427;  C.  C.  Pro.,  §§  83,  113,  531. 

We  claim  the  board  has  no  power  to  act  unless  the  township 
contains  two  or  more  incorporated  villages.  But  in  this  case  there 
was  no  petition.  It  cannot  be  said  a  township  petitions  when 
the  petition  is  not  signed  by  the  supervisors,  or  any  of  them,  or 
by  one-half  of  the  voters  residing  in  the  town.  It  is  admitted  that 
the  board  was  not  petitioned  at  all  by  the  township  of  Hamilton. 
The  board,  therefore,  had  no  power  to  act.     §  705,  Comp.  L. 

By  the  Coubt  : 

The  judgment  in  this  case  fs  affirmed,  the  court  being  of  opin- 
ion, 1.  That  quo  warranto  is  a  proper  remedy. 

2.  That  the  action  is  properly  brought  under  our  statute  in  the 
name  of  the  district  attorney. 
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3.  That  the  action  is  properly  brought  against  the  defendants 
without  joinder  of  the  alleged  corporation. 

4.  That  the  complaint  sufficiently  states  a  canse  of  action.    All 
concur  except  Txmpleton,  J.,  not  sitting. 


Edmison,  Appellant,  v.  Hancock,  Bespondent. 

Speoiflo  Ferformanoe— The  Ck>ntract9  Suffioienoy  of  the  Evi- 
dence to  Establish. 

E.,  a  real  estate  agent,  wrote  to  H.,  the  owner  of  certain  lots,  for  the 
agency  to  sell  them  and  for  the  price  at  which  thej  might  be  sold.  Upon 
receipt  of  the  answer  giving  the  price,  E.  telegraphed  H.  that  he  accepted 
his  offer.  H.  afterward  ref ased  to  execute  a  deed.  Held,  there  was  no 
sufficient  evidence  of  a  contract  between  the  parties  to  authorize  a  judg- 
ment of  specific  performance. 

(Argued  and  determined  at  the  May  Term,  1889.) 

APPEAL  from  district  court,  Minnehaha  county ;  Hon.  J.  E. 
CABLAin>,  Judge. 

This  was  an  action  by  P.  H.  Edmison,  plaintiff,  against  W.  J. 
Hancock ,  defendant,  to  compel  the  conveyance  of  lot  4  and  the 
north  twenty-two  feet  of  lot  5  in  block  19,  J.  L.  Phillips'  Addi- 
tion to  Sioux  Falls.  The  only  issue  in  the  case  was  the  sufficiency 
of  the  evidence  to  constitute  a  contract  that  would  authorize 
specific  performance.  All  of  the  evidence  on  this  subject  consisted 
of  certain  letters  and  telegrams,  which  were  as  follows : 

"  Council  Blxjffs,  Iowa,  Aug.  35^A,  1887. 
Mr.  Pk  H.  Edmisok,  Sioux  Falls,  Dak.  : 

Deab  Sib  : —  Your  letter  of  the  18th  instant  arrived  during  my 
absence  in  Kew  York,  which  will  account  for  the  delay  in  answer- 
ing it.  Yon  can  have  the  lot  my  mother  leased  to  you  for  $5,500 
as  I  told  you  when  I  last  saw  you  and  no  less  paying  $1,000  down 
and  the  balance  in  three  or  five  years,  as  you  prefer,  at  8  per  cent 
interest  payable  semi^innually.  The  three  lots,  22  feet  each, 
the  littl6  houses  are  on,  are  for  sale  for  $1,500  each,  net,  one- 
third  down,  balance  in  three  or  five  years  at  8  per  cent.  This  offer 
will  hold  good  for  thirty  days  unless  otherwise  advised.  Yours 
truly,        W.  J.  HANCOCK." 

In  answer  to  this  plaintiff  sent  the  following  dispatches : 
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'<  Sioux  Falls,  D.  T.,  Aug,  28^A. 
W.  J.  Hanoook  —  I  accept  both  your  offers  to  sell  property  in 
your  letter  of  the  25th  inst.,  at  price  and  terms  stated.    P.  H. 
EDMISON." 

"  Sioux  Falls,  Dak.,  8-29,  1887. 
W.  J.  Hancock  —  I  accept  your  offers  to  sell  of  25th  instant, 
forward  deeds.    P.  H.  EDMISON." 

It  appeared  Mr.  Hancock  did  not  forward  the  deeds  and  complete 
the  sale. 
Plaintiff  also  put  the  following  letters  in  evidence : 

"  CouncilBluffs,  Iowa,  September  lihj  1887. 
Mr.  P.  H.  Edmison,  Sioux  Falls,  Dakota : 

Deab  Sib  : —  By  your  telegram  and  letter  you  seem  to  be  under 
the  impression  that  in  my  letter  of  the  25th  I  offered  you  all  of 
my  lots.  This  is  an  error,  and  as  you  seem  to  understand  it  differ- 
ently I  wiU,  to  save  further  trouble  and  misnnderstanding,  decline 
to  sell  at  your  figures  and  withdraw  the  offer  I  made  on  the  25th. 
Tours  truly,  W.  J.  HANCOCK." 

"  Sioux  Falls,  August  29^A,  1887. 
W.  J.  Hanoook,  Esq.,  Council  Bluffs,  Iowa : 

Yours  of  the  25th  instant  received  stating  price  and  terms  of 
sale  of  your  lots  and  your  mother's  which  I  accepted  by  telegraph. 
Send  along  the  deeds  and  will  pay  the  amount  cash  required  and 
execute  mortgages  for  balance  as  per  terms  of  your  letter  of  the 
25th  instant.  Describe  your  lots  as  lot  four  and  all  of  five  except 
twenty-two  feet  on  south  side  which  you  sold  to  Jordan  Bros. 
Would  like  deed  to  yours  as  soon  as  possible  as  I  may  trade  them. 
Send  the  other  at  your  convenience  at  any  time  before  the  23d  of 
next  month.     Yours  truly,  P.  H.  EDMISON." 

"  Sioux  Falls,  D.  T.,  Sept.  9,  1887. 
W.  J.  Hanoook,  Esq.,  Council  Bluffs,  Iowa: 

"  Deab  Sib  : —  Your  letter  received  declining  to  fulfil  your  con- 
tract with  me  as  per  your  offer  to  sell  lots  in  your  letter  of  25th 
inst.  There  can  be  no  misunderstanding  and  is  none.  I  accepted 
price  and  terms  as  stated  in  your  letter  of  August  25th,  1887,  three 
lots  22  feet  each,  your  own  and  the  lot  I  have  leased  from  your 
mother.  I  am  and  have  been  ready  to  fulfill  my  part  of  the  con- 
tract, your  money  is  ready  and  ask  of  you  and  your  mother  to  per- 
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form  your  part,  as  yon  refused  in  your  letter  (which  was  rather  a 
surprise  to  me)  to  protect  myself^  commeuced  suits  and  put  Lis 
Pendens  on  the  property.  I  have  sold  part  of  this  property  and 
insist  on  you  and  yonr  mother  fulfilling  your  part  of  the  contract. 
Costs  at  present  not  much  and  will  put  no  more  on  than  necessary 
till  I  see  whether  you  intend  to  do  as  you  agreed,  or  not.  Best  to 
send  on  your  deeds.     Yours  truly,  P.  H.  EDMISON." 

On  plaintiff's  cross-examination  over  objection  the  defendant, 
put  the  following  letter  in  evidence  : 

**  Sioux  Falls,  Atiff.  18th,  1887. 
W.  J.  Hancock,  Esq.,  Council  Bluffs : 

*'  Deab  Sir  : — Mr.  Greely  is  here  and  will  remain  a  few  days. 
If  I  trade  at  all  I  will  have  to  do  it  now.  Send  me  definitely  the 
lowest  price  you  will  take  for  the  lot,  $1,000  cash,  with  mortgage 
on  lot  for  balance,  on  or  before  three  or  five  years,  with  interest  at 
7  per  cent.  Make  the  offer  definite  and  good  for  twenty  or  thirty 
days  so  if  I  can  make  any  trade  satisfactory  on  terms  your  offer 
will  be  in  shape  to  know  what  I  can  rely  on.  Also  give  me  your 
lowest  price  on  the  lots  between  Eleventh  and  Twelfth  streets,  on 
Phillips  avenue,  and  allow  me  five  per  cent  commission  for  making 
sale,  if  I  make  it.  Write  your  letter  so  I  can  show  if  necessary 
what  your  price  is.  Make  your  price  five  per  cent,  higher  than 
jou  will  take  for  them.  Lots  often  sell  higher  before  a  railroad 
gets  there  than  it  does  after,  and  it  might  be  a  good  time  to  sell 
them.  I  am  opening  up  an  office  and  would  like  to  have  them  to 
sell  and  might  catch  a  customer  for  them.  Make  first  payment  as 
small  as  you  can  as  it  might  help  to  sell  then).  Please  answer  as 
soon  as  ever  you  can.     Yours  truly,  P.  H.  EDMISON." 

The  evidence  showed  that  lot  4  was  forty-four  feet  wide,  that 
the  south  twenty-two  feet  of  lot  5  had  been  sold  and  there  re- 
mained twenty-eight  feet  of  the  lot.  It  was  found  by  the  court 
that  a  business  lot  there  had  a  frontage  of  twenty-two  feet. 

There  were  findings  and  a  decree  in  favor  of  the  defendant,  and 
the  piamtiff  appealed. 

Wilkes  <b  Wells,  for  appellant. 

The  inquiry  is,  did  the  minds  of  the  parties  assent  to  the  same 
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thing  ?  Was  there  a  contract  t  From  the  respondent's  letter  of 
the  ISth,  and  appellant's  dispatches  of  acceptance,  we  contend 
there  was.  The  proposal  was  to  sell  sixty-six  feet  of  ground,  and 
this  was  accepted.  It  is  true  that  in  the  letter  of  the  following 
day  there  is  a  suggestion  as  to  the  description,  but  it  in  no  way 
qualified  the  acceptance.  Suppose  the  position  reversed,  and 
respondent  insisting  on  the  contract,  could  appellant  be  heard  to 
say  his  telegrams  were  a  conditional  offer  to  buy? 

Winsor  cSs  Kittredge^  for  respondent. 

Specific  performance  for  three  lots  of  twenty-two  feet  each  is 
demanded.  This  cannot  prevail  in  view  of  appellant's  letter  of 
acceptance  and  our  statute.     §  896,  0.  C. 

In  any  event,  there  was  no  offer  to  sell  the  property  to  this 
appellant,  there  was  no  contract  between  them,.  The  statement 
of  a  price  is  not  an  offer  to  sell.  Knight  v.  Cooley,  84  la.  218 ; 
Talbot  V.  Pettigrew  (Dak.),  13  N.  W.  Rep.  576  ;  Smith  v.  Gowdy, 
8  Allen,  566.     • 

By  the  Coubt  : 

This  case  is  affirmed  —  there  being  no  sufficient  evidence  of  a 
contract  between  the  parties  to  authorize  a  judgment  of  specific 
performance.     All  concur. 


Teeritoby  of  Dakota,  Defendant  in  Error,  v.  Collins,  Plaintiff 

in  Error. 

!•  Appeal  — Beview  —  HarmleBB  Error. 

Where  a  witness  is  not  pennitted  to  answer  a  proper  question,  bat  at 
another  time  is  allowed  to  answer  it  in  effect,  there  is  no  reyersable  error. 

2.  Same — Objection  Waived  —  Misconduct  of  Attorney. 

Where  the  prosecuting  attorney  in  his  closing  address  to  the  jury, 
stated  a  fact  not  in  evidence,  prejudicial  to  the  defendant,  but  the  record 
only  showed  an  objection  and  exception  to  it ;  hM^  it  was  not  saved  so  as 
to  be  reviewed  by  the  appellate  court. 

(Argued  and  determined  at  the  May  Term,  1889.) 

ERROR  to  the  district  court,  Walsh  county ;  Hon.  Ohas.  F. 
Templbton,  Judge. 

The  defendant  was  indicted  and  convicted  of  the  crime  of 
murder. 
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At  the  trial  one  Andrew  Anderson  was  one  of  the  principal 
witnesses  of  the  homicide,  and  testified  for  the  territory  very 
fully  as  to  it.  On  his  cross-examination  he  was  asked  if  he  was 
not  "  drunk  "  at  the  time.  The  prosecution  objected  to  the  in- 
quiry on  the  ground  that  it  was  not  proper  cross-examination. 
The  court  sustained  the  objection  and  the  defendant  excepted. 
The  record,  however,  showed  that  during  his  examination  he 
answered  a  question  that  this  court  deemed  was  the  same  in 
effect. 

One  of  the  attorneys  for  the  prosecution  in  his  closing  remarks 
to  the  jury,  referring  to  the  mother  of  the  deceased,  Moore,  re- 
specting whom  no  evidence  had  been  introduced,  used  this  lan- 
guage :  "  If  we  were  to  travel  outside  of  this  case,  and  travel 
for  sympathy,  we  could  show  that  the  mother  of  this  Moore  boy 
was  made  insane  by  this  act,  hopelessly  insane,  that  she  was  made 
mad." 

The  defendant  objected  to  these  remarks  at  the  time  they  were 
made  and  asked  an  exception,  which  was  granted.  The  court  in 
its  charge  to  the  jury  instructed  them  in  effect  that  they  had  no 
right  to  consider  any  thing  but  the  evidence  that  had  been  given 
in  open  court.  The  record  did  not  show  any  further  action  of 
the  trial  court,  or  a  request  for  any,  with  reference  to  the  remarks 
to  which  objection  was  made. 

W.  J.  Hughes,  J.  H.  HiU  and  T.  D.  (yBrUn,  for  plaintiff  in 
error. 

Johnson  Nickens,  AUomey-Generaly  for  defendant  in  error. 

Ry  the  CoxTBT : 

The  judgment  in  this  case  is  affirmed  —  the  court  holding  that 
while  the  question  asked  the  witness  Anderson  as  to  whether  or 
not  he  was  drunk,  was  proper  cross-examination  ;  yet,  there  was 
no  reversable  error,  as  he  was  permitted  to  answer  the  question 
in  effect  at  another  time. 

The  objectionable  remarks  of  the  attorney  for  the  prosecution 
to  the  jury  are  not  saved  by  the  record  so  as  to  be  reviewed  by 
this  court.  All  concur,  except  Templetok,  J.,  not  sitting,  and 
Cbofoot,  J.,  not  voting. 
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NoBTHESN  Pacifio  Bailroad  Company,  Appellant,  v.  Jaokman, 

Respondent. 

Estoppel  —  Use  of  Altemative  Bight — Parties. 

Where  a  railroad  company  had  been  granted  a  right  of  way  over  the 
public  lands  of  the  United  States,  and,  also,  power  to  condemn  such  right 
over  the  lands  of  private  parties,  Tield,  that  where  it  had  condemned  a 
right  of  way  over  public  land  of  which  one  was  in  possession  under  the 
pre-emption  laws  of  the  United  States  and  had  paid  the  money  into  court, 
for  the  owner,  it  could  not,  after  the  occupant  had  received  his  patent, 
contest  his  right  to  the  money.  Heldt  also,  that  the  company  was  an  im- 
proper party  to  a  proceeding  to  get  the  money  out  of  court. 

(Argued  and  determined  at  the  May  Term,  1889.) 

APPEAL  from  the  district  court,  Burleigh  county  ;  Hon.  Rod- 
erick Kobe,  Judge. 

This  was  a  proceeding  to  obtain  certain  money  that  had  been 
paid  into  court  in  certain  condemnation  proceedings. 

It  appeared  that  in  January,  1881,  the  appellant,  the  Northern 
Pacific  Railroad  Company,  had  condemned  a  right  of  way  across 
certain  land  of  which  the  respondent,  John  J.  Jackman,  was  in 
possession  ;  his  right  to  the  land,  however,  being  contested  at  the 
time  by  other  parties,  the  court  ordered  the  amount  of  the  award 
of  the  commissioners  to  be  deposited  in  court  to  abide  an  order  of 
payment.  The  money  was  deposited  as  directed  and  the  matter 
so  remained  until  the  13th  of  March,  1889,  when,  upon  an  affi- 
davit of  the  respondent,  filed  in  the  condemnation  proceeding, 
the  court  ordered  the  appellant  among  others  to  show  cause  why 
the  money  should  not  be  paid  to  the  respondent.  Upon  the  hear- 
ing the  court  found  the  respondent  was  a  person  qualified  to  pre- 
empt land  under  the  laws  of  the  United  States ;  that  prior  to  the 
commencement  of  the  condemnation  proceedings  he  had  entered 
upon  the  land  and  had  paid  the  government  price  therefor ;  that 
on  the  11th  day  of  May,  1883,  a  patent  was  duly  issued  to  him 
for  the  land ;  "  tliat  prior  to  the  said  [condemnation]  proceedings 
the  said  railroad  company  had  established  the  line  of  definite 
location  of  its  said  road  past  said  land,  and  at  a  point  southerly 
and  at  a  point  considerably  distant  therefrom."  Upon  these  find- 
ings it  ordered  the  money  to  be  paid  to  the  respondent,  and  the 
company  appealed. 
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The  act  iDcorporating  appellant  and  conferring  the  rights  and 
powers  referred  to  will  be  found  in  13  TJ.  S.  Stat.  366. 

HcUerniaeJc  <&  Long^  for  appellant. 

By  section  2,  act  of  congress,  July  2, 1864,  appellant  was  given 
a  right  of  way  over  this  land  that  was  superior  to  rights,  respond- 
ent acquired  under  his  subsequent  settlement.  St.  Joseph  &  D. 
C.  E.  E.  Co.  V.  Baldwin,  103  XJ.  S.  426 ;  10  Copp's  L.  Laws,  74. 
This  right  could  not  be  lost  except  by  some  clear  and  unequivocal 
act  of  the  company  showing  its  purpose  to  waive  it.  There 
was  no  definite  location  prior  to  the  condemnation,  as  no  map  or 
plat  had  been  filed  with  the  commissioner  of  the  general  land 
oflSce.  Van  Wyck  v.  Knevals,  106  U.  S.  360;  Waldron  v. 
Knevals,  114  id.  373 ;  Eeport,  Commissioner  General  Land  Office 
for  the  year  1888,  p.  239  ;  City  v.  Hackett,  2  Copp's  L.  Laws, 
1296. 

Appellant  is  not  estopped  to  claim  the  money  paid  into  court. 
Bigelow,  Estop.  (4th  ed.)  48;  Estate  of  Holbert,  67  Cal.  257; 
Hawkes  v.  Truesdell,  99  Mass.  557 ;  Burlen  v.  Shannon,  id.  200 ; 
Webb  V.  Buckalew,  82  N.  T.  555 ;  Leonard  v.  Barker,  5  Den. 
220  ;  McLaughlin  v.  McGee,  79  Pa.  St.  217 ;  Hooker  v.  Hubbard, 
102  Mass.  245 ;  Brant  v.  Virginia  C.  &  I.  Co.,  93  U.  S.  326  ;  1 
Story,  Eq.  391. 

Oe(yrge  W.  Newton^  for  respondent. 

The  grant  referred  to  was  of  one  right  of  way  only  and  it  be- 
came exhausted  on  the  location  of  the  line  which  took  place  prior  to 
the  condemnation.  A.  F.  <fe  P.  C.  E.  E.  Co.  v.  City,  66  Mo.  228 ; 
Attorney-General  v.  W.  W.  E.  E.  Co.,  36  Wis.  466  ;  Brigham  v. 
A.  B.  E.  E.  Co.,  1  Allen,  316 ;  Pierce,  254. 

Appellant  acquired  its  right  in  this  case  under  section  7  of  the 
act,  and  having  two  ways  of  acquiring  the  property,  it  is  bound 
by  the  one  it  selected.  Sedg.  St.  &  C.  L.  86 ;  Morrison  v.  Un- 
derwood, 5  Cush.  52 ;  City  v.  Fregschlag,  56  Cal.  8 ;  City  v.  Eeed, 
65  id.  241 ;  Burman  v.  Van  Buren,  44  Mich.  496 ;  Thompson  v. 
Howard,  31  id.  309 ;  Smith  v.  Hudson,  4  T.  E.  211 ;  Birch  v. 
Wright,  1  id.  378;  Nield  v.  Burton,  49  Mich.  53;  Camihan  v. 
Thompson,  111  Mass.  270;  Andrews  v.  ^Etna  Ins.  Co.,  92  N.  T. 
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696 ;  Noe  v.  Splinola,  64  Oal.  207 ;  Smith  v.  Cramer,  39  la.  413 ; 
Haswell  v.  Vt.  0.  R.  E.  Co.,  23  Vt.  228 ;  27  id.  ioO ;  id.  600. 

By  the  Coukt  : 

The  judgment  is  affirmed,  the  court  being  of  opinion  that  the 
railroad  company  having  proceeded  to  condemn  the  premises  un- 
der the  statute,  and  having  paid  into  court  for  the  owner  the 
amount  of  the  award  of  the  commissioners,  it  cannot  in  this  man- 
ner be  heard  to  contest  the  validity  of  such  award,  and  is  not  a 
proper  party  to  this  proceeding.  All  concur  excepting  Bose,  J., 
not  sitting. 


KoDGEBS  ET  AL.,  Petitioners,  v.  MoCoy,  Bespondent. 
Ck>n6titutional  Law  —  Legialative  Power--  LioenBing  Feddlen. 

Section  80,  chap.  28,  Pol.  C,  §  2433,  Comp.  L.,  requiring  peddlers  of 
"merchandise  not  manufactured  within  the  limits  of  this  territory,"  to  pay 
a  license,  is  unconstitutional  as  a  discrimination  against  goods  manufactured 
in  other  states  and  territories. 

(Submitted  and  determined  at  the  May  Term,  1889.) 

rpHIS  was  an  original  proceeding  in  habeas  corpus. 

The  petitioners  for  the  writ  were  Charles  D.  0.  Bodgers  and 
George  A.  Shipton.  It  was  alleged  in  the  petition  that  they  were 
illegally  imprisoned  in  the  town  of  Lokota,  Nelson  county,  Da- 
kota, by  Frank  K.  McCoy,  sheriff,  under  a  joint  final  sentence 
and  commitment  by  a  justice  of  the  peace  of  that  county,  for 
"  having  peddled  and  sold  from  house  to  house,  jewelry,  contrary 
to  the  provisions  of  section  2433,"  Comp.  L.  of  Dakota.  There 
was  a  stipulation  that  the  sole  ground  of  the  detention  was  under 
and  by  virtue  of  this  conmiitment. 

Section  2433  is  as  follows:  '*  A  tax  of  $30.00  for  territorial 
purposes  shall  be  levied  upon  each  peddler  of  watches,  clocks, 
jewelry  or  patent  medicine,  and  all  other  wares  and  merchandise 
not  manufactured  within  the  limits  of  this  territory,  for  a  license 
to  peddle  throughout  the  territory  for  one  year."  The  next 
section  provided  for  obtaining  the  license,  and  the  one  following, 
the  penalty  for  omitting  to  obtain  it. 
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W.  H.  Standishy  for  petitioners. 

The  qaeetioQ  involved  is,  does  section  80,  chap.  28,  Pol.  0., 
§  2433,  Comp.  L.,  discriminate  against  wares  and  merchandise  not 
manafactured  in  this  territory.  There  can  be  no  doubt  but  that 
it  does.  See  Bobbins  v.  Taxing  District,  120  U.  S.  489,  7  Sup. 
Ct.  Rep.  592 ;  Corson  v.  Maryland,  120  U.  8.  502,  7  Sup.  Ot. 
Rep.  655;  Ward  v.  Maryland,  12  Wall.  418 ;  Stockton  Laundry 
Case,  26  Fed.  Rep.  611 ;  City  v.  Pelton,  18  Pac.  Rep.  954 ;  Fechei- 
mer  v.  City,  2  S.  W.  Rep.  65  ;  City  v.  Blum,.  12  N.  W.  Rep.  266  ; 
O'Brien  v.  Krentz,  30  id.  485 ;  State  v.  Harris,  8  Pac.  Rep.  462. 

J|^.  N.  Johnson^  for  respondent. 

By  the  Couet  : 

The  judgment  and  sentence  of  the  court  below  is  declared  to  be 
null  and  void,  and  the  petitioners  are  ordered  to  be  discharged 
from  custody  on  the  ground  that  the  statute  under  which  they  were 
tried  and  sentenced  is  unconstitutional  and  void,  as  it  attempts  to 
discriminate  in  the  sale  of  goods,  wares  and  merchandise  manu- 
factured in  other  states  and  territories.    All  concur. 


Reiohebt,  Respondent,  v.  Simons  et  al.,  Appellants. 

1.  Chattel  Mortgages  —  Filing,  Effect. 

In  this  jurisdiction  the  filing  of  a  chattel  mortgage  is  equivalent  to  an 
actual  deliverj  and  continued  change  of  possession  of  the  property  mort- 
gaged, as  such  act  saves  it  from  the  operation  of  section  2024,  G.  C, 
declaring  fraudulent  and  void  all  transfers  not  accompanied  by  an  actual 
and  continued  change  of  x>osses8ion  of  the  things  transferred. 

2.  Same  —  Possession  —  Fraud  —  Burden  of  Proof. 

Where  a  chattel  mortgage  has  been  duly  filed,  the  fact  that  the  mort- 
gagor remains  in  possession  of  the  property,  furnishes,  of  itself,  no  evi- 
dence of  fraud.  In  such  case,  where  a  creditor  attacked  the  mortgage  for 
fraud,  it  was  held  proper  to  instruct  the  jury  that  the  burden  of  proof 
was  upon  him  to  establish  that  it  was  fraudulent. 

(Argued  l^ebrnary  11, 1889;  affirmed  February  19;  opinion  filed  May  81,  1889.) 

APPEAL  from  the  district  court,    Barnes  county;  Hon.  W. 
H.  Fbancis,  Judge. 

John  S.  Watson  and  DiMon  dk  Preston^  for  appellants. 
The  court  erred  in  its  instruction  as  to  the  burden  of  proof. 
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At  the  time  of  the  levy  the  goods  were  in  the  poeseesion  of  the 
mortgagor ;  this  alone  cast  upon  the  plaintiff,  the  burden  of  show- 
ing consideration  sufficient  to  support  the  instrument.  Bump, 
Fraud.  Oon.  44,  116, 118, 119;  Wait,  Fraud.  Con.,  §271;  Jones, 
Chat.  Mortg.,  §§  325, 326  ;  Jones  v.  Franks,  6  Pac.  Rep.  789. 

JBermcm  Winterer  and  JF.  H.  Remington^  for  respondent. 

The  only  exception  saved  was  to  the  instruction  upon  the  bur- 
den of  proof.  It  correctly  stated  the  law.  Bump,  Fraud  Con. 
(3d  ed.)  600,  603,  and  authorities  cited.  See,  also,  Nugent  v.  Ja- 
cobs, 103  K  T.  125-9 ;  Wait,  Fraud.  Conv.,  §  271. 

The  cases  cited  by  appellant  relate  to  the  sale  of  property. 
Where  the  property  is  left  in  the  possession  of  a  vendor,  the  rule 
is  different  from  where  it  is  left  in  the  possession  of  a  mortgagor. 
In  the  former  case,  the  presumption  is  that  the  transfer  is  fraudu- 
lent ;  in  the  latter,  there  is  no  such  presumption  if  the  mortgage 
has  been  filed  for  record.  Section  2024,  C.  C,  excepts  mortgages 
from  the  presumption  of  fraud,  when  there  is  not  a  change  of 
possession.  Under  the  registry  laws,  the  filing  or  recording  of  a 
mortgage  has  the  same  effect  as  a  delivery  of  the  property.  Jones, 
Chat.  Mortg.,  §§  236,  329 ;  Cotton  v.  Marsh,  3  Wis.  221 ;  Bond 
V.  Seymour,  1  Chand.  (Wis.)  40;  Frankhouser  v.  Elliott,  22 
Kan.  127. 

Tbmplbton,  J.  On  the  6th  day  of  January,  A.  D.  1887,  Leo- 
pold Bros.  &'Co.,  of  Chicago,  111.,  commenced  an  action  in  the 
district  court  of  Barnes  county,  in  this  territory,  against  one  Re- 
becca Less,  a  resident  of  Valley  City,  in  said  county.  A  writ  of 
attachment  was  immediately  issued  in  said  action,  and  was  levied 
upon  the  stock  of  goods  in  question  by  John  Simons,  one  of  the 
defendants,  in  his  official  capacity  as  sheriff  of  said  county. 

It  is  not  disputed  that  Rebecca  Less  was  the  general  owner  of 
said  stock  of  goods. 

On  the  10th  day  of  February,  A.  D.  1887,  Leopold  Bros.  &  Co. 
recovered  judgment  against  Rebecca  Less  for  the  sum  of  $1,086.63; 
execution  issued,  and  the  goods  previously  attached  were  sold  to 
satisfy  the  same. 

On  the  80th  day  of  December,  A.  D.  1886,  seven  days  prior  to 
the  commencement  of  the  action  by  Leopold  Bros.  &  Co.  against 
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her,  Bebecca  Less  executed  a  chattel  mortgage  upon  the  stock  of 
goods  in  question  in  favor  of  Eobert  Keichert,  the  plaintiff  in  this 
action,  to  secure  the  sum  of  $3,250 .  The  mortgage  was  properly 
executed,  delivered  and  duly  filed. 

The  plaintiff,  Keichert,  resided  at  Philadelphia,  Pa.  His  daugh- 
ter, Mrs.  Less,  had  been  engaged  for  several  years  at  Valley  City 
in  the  business  of  retailing  clothing  and  gents'  furnishing  goods ; 
her  husband  assisting  her. 

The  plaintiff,  claiming  a  special  property  in  said  stock  of  goods 
by  virtue  of  his  chattel  mortgage,  brought  this  action  against  the 
sheriff  and  the  sureties  upon  his  official  bond,  alleging  failure  of 
the  sheriff  to  perform  his  duty,  in  that  he  did  not  pay,  tender,  or 
deposit  the  amount  of  the  mortgage  debt,  as  required  by  statute, 
before  taking  the  property  imder  the  writ  of  attachment,  and  sell- 
ing it  under  the  execution. 

The  defense  relied  upon  in  this  action  was  that  the  mortgage 
was  made  without  consideration,  and  was  fraudulent  and  void  as 
to  creditors. 

All  the  issues  of  fact  raised  by  the  evidence  were  found  by  the 
jury  in  favor  of  the  plaintiff,  and  judgment  was  accordingly  given 
by  the  court. 

Several  questions  were  discussed  by  appellants'  counsel  upon 
the  argument,  but  an  examination  of  the  record  discloses  that  only 
one  material  point  was  saved  by  proper  exception  in  the  court 
below. 

The  point  saved,  and  the  only  one  which  we  have  considered,  re- 
lates to  the  charge  of  the  court  to  the  jury  upon  the  burden  of  proof. 
The  court,  among  other  things,  instructed  the  jury  as  follows : 
"  The  law  never  presumes  fraud,  and  the  burden  of  proof  rests 
upon  the  defendants  in  this  action  to  prove  that  the  mortgage  set 
forth  in  the  complaint  is  fraudulent." 

The  possession  of  the  mortgaged  goods  was  not  delivered  to  the 
mortgagee,  but  remained  in  the  mortgagor;  and  defendants'  coun- 
sel insist  that,  although  the  mortgage  was  properly  executed  and 
duly  filed,  it  was  at  least  prima  fade  void  as  to  creditors  of  th^ 
mortgagor,  and  that  the  burden  was  upon  the  plaintiff  to  establish 
by  affirmative  evidence  the  good  faith  and  validity  of  the  transac- 
tion. 
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The  point  is  not  well  taken.  In  this  territory  the  filing  of  a 
chattel  mortgage,  properly  executed,  and  fair  and  regalar  npon  its 
face,  is  equivalent  to  actual  delivery  and  continual  change  of  pos- 
session of  the  property  mortgaged,  although  the  mortgage,  in 
terms,  provides  for  retention  of  the  property  by  the  mortgagor, 
and  possession  is  retained  by  him.  Such  a  transaction  is  not 
fraudulent  per  ae,  nor  prima  facie  evidence  of  fraud.  In  New 
York  and  Minnesota,  where  it  is  held  that  the  filine  of  a  chattel 
mortgage  is  not  equivalent  to  actual  delivery  and  continued  change 
of  possession,  but  that  a  failure  to  file  is  '^  merely  another  ground 
on  which  a  mortgage  of  personal  chattels  shall  be  void,"  the  stat- 
utes regarding  fraudulent  conveyances  do  not  except  from  their 
operation  a  chattel  mortgage  when  allowed  by  law  ;  but  in  those 
states  mortgages  and  absolute  sales  of  chattels  are  governed  by  the 
same  rules  of  law.  In  this  territory,  on  the  other  hand,  the  stat- 
ute regarding  fraudulent  conveyances  (Civil  Code,  §  2024)  excepts 
from  its  operation  mortgages  of  chattels  when  allowed  by  law, 
hence  that  section  in  no  way  confiicts  with  the  role  above  laid 
down  regarding  the  effect  of  filing  a  chattel  mortgage. 

This  rule,  when  established,  does  not  repeal  the  statute  regard- 
ing fraudulent  conveyances,  as  would  be  the  case  in  New  York 
and  Minnesota  if  the  filing  of  the  mortgage  were  held,  in  those 
states,  equivalent  to  actual  and  continued  change  of  possession. 
Our  statute  clearly  contemplates  that  the  mortgagor  may  retain 
possession  of  the  mortgaged  property  until  a  breach  in  the  condi- 
tions of  the  mortgage,  and  it  is  diflScult  to  see  how  such  an  act  of 
itself  can  be  held  fraudulent,  or  even  evidence  of  fraud.  When 
the  law  authorizes  an  act,  to  say  such  an  act  is  fraudulent  seems 
to  me  is  to  state  an  absurdity. 

This  view  of  the  case  appears  to  be  in  harmony  with  the  spirit 
of  our  statutes,  and  is  supported  by  high  authority.  Kobinson  v. 
Elliott,  22  Wall.  613 ;  Frankhouser  v.  Ellett,  22  Kan.  127 ;  Cotton 
V.  Marsh,  3  Wis.  199  ;  Jones,  Chat.  Mortg.,  §  329. 

The  judgment  of  the  lower  court  is  affirmed. 
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EIbonebusoh  bt  AL.y  Respondents,  v.  Baumin,  Appellant. 
Pleading  —  Oomplaint  —  Suiaoienoy  —  Penalty — Idability  for. 

By  §  1785,  sab.  6,  G.  C,  a  mortgagee,  when  his  mortgage  "  has  been 
satisfied/'  is  required  to  execute  and  acknowledge  a  certificate  of  dis- 
cbarge. In  case  of  refusal  he  is  made  liable  to  the  mortgagor  in  a  penalty 
of  $100.  ▲  oomplaint  for  this  penalty  alleged  a  tender  after  maturity  of 
the  amount  due  on  the  mortgage  to  the  mortgagee,  the  owner  and  holder: 
its  immediate  deposit  in  his  name  with  notice  in  a  bank  of  deposit  within 
the  territory  of  good  repute,  its  still  remaining  there,  and  his  refusal  to 
discharge  the  mortgage.  On  demurrer  to  this  complaint  it  was  held  the 
tender  and  deposit  operated  as  a  satisfaction  of  the  mortgage  under  §  849, 
C.  C,  which  provides  that  "  an  obligation  for  the  payment  of  money  is 
extinguished  by  a  due  offer  of  payment,  if  the  amount  is  immediately  de- 
posited in  the  name  of  the  creditor  with  some  bank  of  deposit  within  this 
territory,  of  good  repute,  and  notice  thereof  given  to  the  creditor." 

(Argued  February  16,  1889;  affirmed  February  19;  opinion  filed  June  8,  1889.) 

APPEAL  from  the  district  court,  Walsh  county ;  Hon.  W.  B. 
McCoNNELL,  Judge. 

Bosard  cfe  CorlisSj  for  appellant. 

The  only  question  is  whether  a  tender  of  the  amount  of  the 
mortgage  debt  made  and  kept  good  under  sections  848,  849,  C.  C, 
constitutes  such  a  satisfaction  of  the  mortgage  as  will  render  the 
mortgagee  liable  for  the  penalty  prescribed  by  section  1735,  in 
ease  he  refuses  to  satisfy  the  mortgage.  The  statute  is  penal  and 
must  be  strictlv  construed.  Stone  v.  Lam  on,  6  Wis.  497 :  Crum- 
bly  V.  Barden  (Wis.),  36  N.  W.  Eep.  19 ;  Page  v.  Johnson,  23 
Wis.  295. 

There  is  no  statute  changing  this  common-law  rule  in  civil 
eases.  Its  existence  is  recognized  by  section  10,  Pen.  C,  which 
declares  it  has  no  application  to  that  code.  This  is  true  of  sec 
lion  602,  C.  Or.  Pro.  These  sections  relate  solely  to  the  particu- 
lar codes  in  which  they  are  found.  Under  this  rule  it  cannot  bo 
said  a  tender  kept  good  is  such  a  satisfaction  as  section  1735  con- 
templates. Such  a  tender  extinguishes  the  obligation,  but  the 
penalty  is  imposed  for  refusing  to  satisfy  of  record,  not  an  extin- 
guished obligation,  but  a  satisfied  mortgage.  The  two  words  are 
not  synonymous.  The  word  ^'satisfied"  can  have  a  rational  in- 
terpretation without  its  being  construed  to  include  a  constractive 
satisfaction.    The  purpose  of  the  section  is  to  punish  a  person 
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who  having  accepted  the  mooey  refases  to  satisfy  the  mortgage, 
for  that  conclusively  shows  a  willful  refusal.  To  extend  the 
statute  to  a  case  of  tender  would  give  it  a  harsh  construction ; 
there  might  be  punishment  where  there  was  no  willful  conduct. 
If  such  a  case  falls  within  it  the  mortgagee,  who  honestly  believes 
the  amount  tendered  is  insufficient,  is  compelled  to  decide  at  the 
risk  of  losing  a  portion  of  his  debt,  incurring  this  penalty  in  ad- 
dition to  all  the  damages  the  moi-tgagor  may  sustain.  There  is 
no  distinction  as  to  whether  the  refusal  proceeds  from  willfulness, 
or  an  honest  mistake. 

The  tender  kept  good  destroys  the  lien,  and  the  mortgagor  may 
compel  satisfaction,  and  where  there  is  a  willful  refusal  to  satisfy, 
recover  damages.  It  cannot  be  said  that  a  mortgagee  has  no 
right  to  be  mistaken  as  to  the  amount  due.  Grain  v.  McGoon, 
29  ^m.  Rep.  37. 

The  construction  contended  for  seems  to  be  settled  by  the  case 
of  Crumbly  v.  Barden,  *t^ra/  but  it  will  be  claimed  that  in 
Wisconsin  there  is  no  statute  providing  that  a  tender  kept  good 
extinguishes  an  obligation.  It  is  submitted  that  our  law  on  this 
subject  is  merely  declaratory  of  the  common  law. 

W.  H.  Cobh  and  McLav^ghlin  <b  Noye%^  for  respondents. 

The  term  "  satisfied  "  is  ^one  of  broad  meaning,  and  used  to 
cover  conditions  of  diflEerent  instruments.  Mortgages  may  be 
given  as  security  for  any  obligation.  When  given  to  secure  the 
payment  of  money,  then,  certainly,  "satisfied"  means  *' paid," 
but  by  section  849,  C.  C,  an  offer  of  payment  is  equivalent  to 
payment  under  the  conditions  there  stated,  which  have  been  com- 
plied with  by  these  respondents. 

Counsel  rely  upon  Crumbly  v.  Barden,  but  the  case  loses  its 
force  when  the  Wisconsin  statute  is  compared  with  ours.  See  R. 
S.  Wis.,  §  2256  (1878).  An  offer  to  perform  there  has  only  the 
effect  of  carrying  costs  when  pleaded.  Id.,  §§  4265-9.  It  does 
not,  as  here,  extinguish  the  obligation.  Further,  in  Wisconsin, 
statutes  that  are  penal  in  their  nature  are  strictly  construed. 
Stone  V.  Lannon,  6  Wis.  497.  That  is  not  the  rule  here.  §  602, 
Cr.  Pro. 

Cabland,  J.    The  respondents  commenced  an  action  in  the 
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district  court  of  Walsh  county  against  appellant  to  recover  the 
statutory  penalty  prescribed  by  section  1735,  Civil  Code.  Subdi- 
vision 6  of  that  section  is  as  follows :  ^'  6.  When  any  mortgage  has 
been  satisfied,  the  mortgagee  or  his  assignee  must  immediately, 
on  demand  of  the  mortgagor,  execute  and  deliver  to  him  a  cer- 
tificate of  the  discharge  thereof,  and  must,  at  the  expense  of  the 
mortgagor,  acknowledge  the  execution  thereof  so  as  to  entitle  it 
to  be  recorded,  or  he  must  enter  satisfaction,  or  cause  satisfaction 
of  such  mortgage  to  be  entered  of  record;  and  any  mortgagee  or 
assignee  of  such  mortgage,  who  refuses  to  execute  and  deliver  to 
the  mortgagor  the  certificate  of  discharge,  and  to  acknowledge 
the  execution  thereof  or  to  enter  satisfaction  or  cause  satisfaction 
to  be  entered  of  tlie  mortgage  as  provided  in  this  chapter,  is  liable 
to  the  mortgagor,  or  his  grantee  or  heirs,  for  all  damages  which  he 
or  they  may  sustain  by  reason  of  such  refusal,  and  also  forfeit  to 
I  him  or  them  the  sum  of  one  hundred  dollars." 

The  respondents  in  their  complaint  alleged,  among  other  aver- 
ments, ^^  that  the  said  mortgage  became  due  and  payable  on  the 
1st  day  of  November,  188Y ;  and  that,  on  the  7th  of  February, 
1888,  at  the  office  of  defendant,  in  the  court-house  in  the  city  of 
Grafton  in  said  county  and  territory,  and  before  the  commence- 
ment of  this  action,  the  said  mortgage  being  then  past  due,  and 
there  was  then  due  thereon  $101 .  25,  and  no  more,  these  plaintiffs 
tendered  to  the  defendant  mortgagee,  he  being  then  owner  and 
holder  thereof,  and  the  debt  secured  thereby,  one  hundred  and 
one  dollars  and  twenty-five  cents  in  lawful  money  of  the  United 
States,  in  full  payment  of  the  amount  due  on  the  said  mortgage, 
and  in  full  satisfaction  thereof,  with  all  accrued  costs ;  and  that 
said  sum  was  full  payment  of  said  mortgage,  and  full  satisfaction 
thereof ;  and  that  these  plaintiffs  have  always  been,  and  still  are, 
ready  and  willing  to  pay  the  same  to  defendant ;  and  immediately 
deposited  the  said  sum  of  one  hundred  and  one  dollars  and  twenty, 
five  cents  in  the  name  of  the  defendant  in  a  bank  of  deposit  of  good 
repute  within  this  territory,  to*wit :  the  First  National  Bank  of 
Grafton,  in  the  city  of  Grafton,  in  said  county  and  territory;  and 
that  due  notice  thereof  was  there  and  then  given  to  the  defendant ; 
and  that  said  deposit  has  ever  since  so  remained,  and  now  remains, 
in  the  name  of  the  defendant  aforesaid . " 
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To  the  complaint  of  the  plaintiffs  in  the  court  below  the  de- 
fendant demurred,  alleging  as  ground  of  demarrer,  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
After  argument,  the  demurrer  was  overruled ;  and,  the  defendant 
electing  to  stand  on  the  demurrer,  judgment  was  entered  against 
him  and  he  appealed  to  this  court. 

The  argument  made  in  support  of  the  demurrer  in  the  court 
below,  as  well  as  here,  was  that  a  valid  tender  under  the  laws  of 
Dakota  was  not  a  aatUf  action  of  the  mortgage  within  the  mean- 
ing of  the  statute  above  quoted.  The  defendant  in  the  court 
below  admitted  by  his  demurrer  the  paragraph  of  the  complaint 
set  forth  in  this  opinion,  and  thus  admitted  that  plaintiffs  had 
made  him  a  valid  tender  of  the  correct  amount  due  on  the  mort- 
gage, and  the  single  question  is  now  presented  to  this  court :  Did 
the  valid  tender  of  the  correct  amount  due  on  the  mortgage  sat- 
isfy it  so  that,  upon  the  refusal  by  the  defendant  to  enter  satisfac- 
tion of  record  or  to  execute  a  certificate  of  the  discharge  thereof, 
the  plaintiffs  would  be  entitled  to  recover  the  statutory  penalty? 

Section  849,  Civil  Code,  provides  as  follows :  ^^  An  obligation 
for  the  payment  of  money  is  extinguished  by  a  due  offer  of  pay- 
ment, if  the  amount  is  immediately  deposited  in  the  name  of  the 
creditor  with  some  bank  of  deposit  within  this  territory,  of  good 
repute,  and  a  notice  thereof  is  given  to  the  creditor.''  It  is  ad- 
mitted by  the  demurrer  that  the  respondents  literally  complied 
with  this  statute.  The  debt,  therefore,  to  secure  which  the  mort- 
gage was  given,  was  extinguished. 

Was  the  mortgage  satisfied  ?  Webster  defines  the  word  ^^  satisfy  " 
as  follows :  ^^  To  comply  with  the  rightful  demands  of ;  to  give 
what  is  due  to ;  to  answer  or  discharge,  as  a  claim,  debt,  legal  de- 
mand, or  the  like ;  to  pay  off ;  to  requite,  as  to  satisfy  an  execu- 
tion." Now,  to  comply  with  the  rightful  demands  of  a  person, 
to  give  him  what  is  due  him,  to  answer  or  discharge  his  claim, 
debt,  or  legal  demand,  is  doing  nothing  more  than  extinguishing 
the  claim  he  has  upon  me,  whether  it  be  of  a  financial  or  moral 
nature ;  therefore,  if  I  have  extinguished  an  obligation  existing 
against  me  in  a  legal  manner,  I  have  satisfied  it.  If  the  obligation 
to  which  the  mortgage  was  an  incident  has  been  satisfied,  it  fol- 
lows that  the  mortgage  has  also  been  satisfied,  in  the  same  sense 
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that  an  execution  is  satisfied  npon  the  payment  of  the  jadgment 
on  which  it  was  issued. 

By  section  2256  of  the  Revised  Statutes  of  Wisconsin  as  amended 
by  chapter  100,  Gen.  Laws  Wis.  1883,  it  is  provided  that,  "  if  auy 
mortgagee,  his  personal  representative  or  assignee,  after  a  full  per- 
formance of  the  conditions  of  the  mortgage,  *  *  *  shall 
*  *  *  refuse,'^  etc.,  ''he  shall  be  liable  to  the  mortgagor,  his 
heirs  and  assigns,  in  the  sum  of  $100."  Under  this  section  the 
supreme  court  of  Wisconsin,  in  CJrnmbly  v.  Bardon,  70  Wis.  385, 
36  N.  W.  Rep.  19,  held  that  an  allegation  of  tender,  in  an 
action  by  the  mortgagor,  would  not  bind  the  mortgagor  within 
the  provisions  of  the  section  last  quoted.  The  case  is  not 
parallel  with  the  one  at  bar.  The  legal  effect  of  a  tender 
is  not  the  same  in  Wiscousin  as  in  Dakota.  A  tender  in  Wis- 
consin, as  we  understand  sections  4265,  4269  of  the  Revised 
Statutes  of  Wisconsin,  would  simply  affect  the  question  of  costs 
in  a  case  like  the  one  at  bar,  and,  therefore,  a  tender  would  not 
be  a  "  full  performance  of  the  conditions  of  the  mortgage." 

It  is  argued  by  appellant  that  to  hold  that  a  valid  tender, 
under  the  laws  of  this  territory,  is  a  satisfaction  of  the  mortgage, 
imposes  upon  the  mortgagee  a  harsh  rule,  for  the  reason  that  the 
mortgagee  must,  when  a  tender  is  made  him,  determine  at  his 
peril  whether  he  will  accept  it,  or  run  the  risk  of  paying  the  pen- 
alty. This  result  does  not  follow.  The  money  that  is  tendered 
is  deposited  in  bank  to  his  order.  He  can  take  the  money  at  any 
time  after  he  is  satisfied  it  is  the  correct  amount ;  and  if,  before 
he  is  satisfied  of  the  correctness  of  the  amount,  a  demand  is  made 
upon  him  for  a  discharge  of  the  mortgage,  and  he  refuses,  and  ac- 
tion is  brought  by  the  mortgagor  for  the  penalty,  we  should  hold 
that,  if  he  could  show  that  his  refusal  was  in  good  faith,  and  made 
in  the  honest  belief  that  the  mortgage  was  not  entitled  to  be  dis- 
charged, he*  would  not  be  liable  to  the  penalty,  as  the  refusal  of 
the  mortgagee  or  his  representative,  under  subdivision  6  of  our 
statute,  must  be  intentional  and  willful  in  order  to  incur  the  pen- 
alty. In  the  case  at  bar  the  appellant  admitted  that  the  correct 
amount  was  tendered ;  and,  having  admitted  this,  we  must  pre- 
sume that  he  knew  it  was  the  correct  amount ;  and  his  refusal,  in 
the  face  of  this  knowledge,  entitled  the  respondents  to  judgment. 
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The  judgment  of  the  lower  court  must,  therefore,  be  af« 
firmed 
All  concur. 
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The  Oapital  Bakk  of  St.  Paul,  Bespondent,  v.  Sohool  Distriot 
85  of  Oass  and  Babnes  Coumtieb,  Appellant. 


1.  Munlolpal  CorporationB  —  Sohool  BiBtriotB  ~  Implied  Powers. 

Though  there  may  be  no  express  power  given  to  the  district  to  provide 
fumitare  for  the  school-houses,  under  the  act  to  establish  public  schools 
(chap.  14,  Laws  1879),  still,  the  general  purposes  of  the  act  would  neces- 
sarily implj  this  power,  and  authorize  incurring  obligations  to  that  end. 

2.  Same  —  Warrants  in  Excess  of  Revenue  —  Validity  —  Batifl- 
oation. 

Where,  bj  §  29,  subds.  6,  8,  chap.  14,  L.  1879,  the  revenue  a  school 
district  can  raise  in  any  one  year  is  limited,  and  this  limit  had  been  ex- 
ceeded by  warrants  of  one  issue  for  necessary  improvements  being  made, 
but  before  the  completion  of  the  improvements  two  years  had  elapsed,  and 
the  amount  of  the  warrants  did  not  exceed  the  revenue  that  could  have 
been  collected  for  that  period,  Tield,  the  warrants  were  valid  where  the  ac- 
tion of  the  school  board  in  the  premises  had  been  approved  by  the  district, 
and  it  had  accepted  and  used  the  improvements.  Held,  cUso,  that  the  in- 
habitants of  the  district  had  the  power  to  ratify  the  action  of  the  board. 

(Argued  May  12, 1887  ;  affirmed  May  25, 1888  ;  opinion  filed  June  8, 1889.) 

APPEAL  from  the  district  court,  Cass  county ;  Hon.  W.  B. 
McCoNNELL,  Judge. 

Action  to  enforce  payment  of  school  orders.  Defense,  that 
such  orders  were  issued  by  the  school  board  without  authority. 
Plaintiff  had  judgment  on  trial  by  the  court  without  a  jury,  and 
the  defendant  appealed. 

C.  E.  Joalin  {M,  W.  Greens  of  counsel),  for  appellant. 

A  municipal  corporation  can  exercise  the  following  powers 
only :  (1)  Those  granted  in  express  words ;  (2)  those,  necessarily 
implied  in  or  incident  to  powers  expressly  granted ;  and,  (3)  those 
essential  to  the  declared  objects  and  purposes  of  the  corporation 
— not  simply  convenient,  but  indispensable.  1  Dill.  Mun.  Corp., 
§89. 

There  was  no  authority  to  issue  these  orders,  and  persons  pur- 
chasing them  are  held  to  notice  of  that  fact.    School  District  ▼• 
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School  District  (Neb.),  H  N.  W.  Rep.  311 ;  Hopper  v.  Town  of 
CoviDgtoD,  8  Fed.  Bep.  777 ;  School  District  v.  Thompson,  5 
Minn.  (GU.)  221 ;  Union  School  District  v.  First  Nat.  Bank,  8 
N.  £.  Bep.  194.  The  only  way  for  the  district  to  have  made  the 
improvements  was  by  taxation.  1  Dill.  Man.  Corp.,  §§  117, 120, 
125, 136 ;  Williamsport  v.  Oommon wealth,  84  Pa.  St.  487 ;  Oanse 
V.  City  of  Clarksville,  5  Dill.  165 ;  Fuller  v.  Chicago,  89  Bl.  282; 
Springfield  v.  Edwards,  84  id.  626 ;  Low  v.  People,  87  id.  385. 

There  is  nothing  in  the  nature  of  municipal  corporations  which 
favors  implied  power  to  borrow  money,  and  issue  commercial 
paper  therefor.  Burroughs,  Pub.  Sec.  172,  173,  176,  177; 
Ketchum  v.  City  of  BuflEalo,  14  N.  Y.  356 ;  Town  v.  Swack- 
hamer,  37  N.  J.  L.  191 ;  Dent  v.  Cook,  45  Ga.  323. 

The  sale  of  such  securities  is  regarded  as  a  borrowing.  Bur- 
roughs, Pub.  Sec.  185, 191, 192 ;.  Dillon,  Mun.  Bonds,  §  6 ;  Jones, 
E.  R.  Sec.,  §  283 ;  Clemens,  Corp.  Sec.  26,  28 ;  Nashville  v. 
Ray,  19  Wall.  468. 

There  could  be  no  ratification  as  there  was  no  power  to  issue 
the  orders.  §  1351,  C.  C.  See  also  Green's  Brice's  UU/ra 
Vires,  546,  n.  a,  549,  550 ;  Taymouth  v.  Koehler,  35  Mich.  22 
Tracy  v.  Guthrie,  47  la.  27;  Cook  v.  Tullis,  18  Wall.  332 
Wood  V.  McCain,  7  Ala.  706 ;  Taylor  v.  Robinson,  14  Cal.  396 
McCracken  v.  San  Francisco,  16  id.  591 ;  Tailor  v.  District,  25 
la.  450-451 ;  Hopple  v.  Brown  Township,  13  Ohio  St.  328 ; 
Treadwell  v.  Commissioners,  11  id.  190. 

Though  appellant  admitted  the  orders  were  not  strictly  uUra 
mresj  still  the  facts  disclosed  would  not  warrant  a  finding  of  ratifi- 
cation . 

White  cfe  Hewit  {C.  K,  Davis  and  A,  D.  Thomas  oi  counsel), 
for  respondent. 

There  is  a  broad  difference  between  the  cases  cited  by  counsel 
and  the  one  at  bar.  Here  the  orders  are  issued  under  a  general 
law  giving  the  district  the  power  to  do  so.  The  law  of  1879  was 
in  force  and  neither  repealed  nor  modified  by  the  bonding  act  of 
1881,  but  additional  power  was  given.  See  Laws  1879,  chap.  14, 
§§  21,  39,  44,  52.  Having  the  power  then,  they  are  presumed  to 
have  been  issued  upon  a  consideration,  and  any  defense  must  be 
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pleaded  and  proved.    Dan'l,  Neg.  Inst.,  §  31 ;  Commissioners  v. 
Day,  19  Ind.  451 ;  Clark  v.  City  of  Des  Moines,  19  la,  199 ; 
1  Dill.  Mun.  Corp.,  §§  501-2;  Burroughs,  Pub.  Sec.  638. 
Here  the  only  limitation  of  the  statute  was  on  the  amount  of 

taxes  that  could  be  collected  for  any  one  year,  not  the  amount 

• 

that  could  be  expended.  This  will  be  found  to  distinguish  many 
of  appellant^s  cases  and  not  affect  the  order  in  suit.  Bobbins  v. 
School  Districr,  10  Gil.  (10  Minn.)  268;  Regents  v.  Hunt,  7  Gil. 
45,  48,  49 ;  Dillon,  Mun.  Corp.,  §  485 ;  MuUarky  v.  Town,  19 
la.  21;  Sturtevant  v.  City,  3  McLean,  393;  Galena  v.  Corwith, 
48  HI.  423 ;  Commonwealth  v.  Councils,  41  Pa.  St.  278;  Bank 
V.  Town,  7  Ohio,  354 ;  Clark  v.  School  District,  3  R.  I.  199. 

The  facts  disclose  a  ratification  by  the  district.    Bicknell  v. 

Widner,  73  Ind.  601-6 ;  Wallis  v.  Johnson,  75  Ind.  368 ;  Norton 

V.  Shelby  County,  6  Sup.  Ct.  Rep.  1132;  Greene's  Brice's  Ultra 

Viresj  724;  Herman,  Estop.  1218,1310, 1313, 1367;  2  Smith,  L 

C.  459;  Story,  Ag.,  §§  255, 256;  Wheeler  v.  Hall,  41  Wis.  447, 451. 

If  the  district  had  the  power  to  erect  the  building,  it  had  the 
power  to  ratify  the  act.  Norton  v.  Shelby  County,  6  Stip.  Ct. 
Rep.  1121,  1129-30 ;  Herman,  Estop.  1218,  1367. 

Spbncbb,  J.  {Afier  stating  the  above  facta^  From  the  evi- 
dence in  this  case  and  the  findings  of  the  trial  court  it  appears 
that  the  defendant  in  this  action  is,  and  since  May,  1882,  has  been, 
a  school  corporation,  organized  regularly  under  and  in  accordance 
with  the  laws  of  this  territory ;  that  on  May  26,  1882,  the  in- 
habitants of  said  district  lawfully  assembled,  elected  the  proper 
and  necessary  officers  of  such  school  district  as  provided  by  law, 
selected  a  site  for  a  district  school-house,  voted  a  tax  of  1^ 
on  the  taxable  property  of  such  district  to  pay  for  such  site, 
and  build  a  school-house,  and  subsequently,  to-wit :  August  12, 
1882,  at  a  meeting  of  such  inhabitants,  they  voted  to  issue  bonds 
in  the  sum  of  $1,500,  and  directed  the  proceeds  thereof  to  be  ap- 
plied on  the  debt  incurred  for  such  site,  school-house,  and  furni- 
ture for  the  same ;  that  such  bonds  were  duly  issued  and  negotiated 
by  the  school  board,  and  the  proceeds  received  by  them ;  that  the 
defendant  obtained  title  to  such  school-house  site  June  8,  1882, 
and  that  on  that  day,  and  for  the  purpose  of  paying  for  such  site, 
and  to  obtain  funds  with  which  to  pay  for  such  school-house  and 
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farnitnre  for  the  same^  the  officers  of  each  school  board  —  the 
director  and  clerk  —  issued  and  delivered  to  one  £.  C.  Northup 
the  five  orders  in  suit,  each  for  (500 ;  that  said  orders  were  dul j 
presented  to  the  treasurer  of  said  school  district  for  payment, 
which  was  refused  for  Want  of  funds,.and  so  indorsed  by  said 
treasurer,  and  who  also  indorsed  upon  each  of*  said  orders  the 
following:  "This  order  draws  10^  interest  from  tliis  date, 
June  8,  1882."  On  the  same  day  these  orders  were  negotiated, 
and  sold  to  the  plaintiff  in  this  action  by  one  of  the  directors  of 
defendant,  for  $2,300.  The  proceeds  of  these  orders,  concededly, 
were  used  by  the  school  board  in  payment  for  the  site,  school 
building,  and  furniture.  The  proceeds  of  the  bonds  were  not  used 
for  such  purpose,  nor  were  they  used  in  the  payment  of  said 
orders,  nor  does  the  record  disclose  any  purpose  for  which  these 
bonds  or  the  proceeds  thereof  were  used,  or  whether  used  at  all. 
It  does,  however,  appear  affirmatively  that  they  were  not  used  in 
purchasing  the  site  for  the  school-house,  or  erecting  the  building, 
or  furnishing  it,  or  in  payment  of  any  of  the  orders  in  suit.  The 
title  to  the  site'selected  by  the  inhabitants  of  the  district  was  duly 
obtained  in  the  name  of  the  district,  the  school-house  erected, 
completed,  and  furnished  early  in  1883,  and  immediately  there- 
after taken  possession  of  by  defendant,  and  has  at  all  times  since 
been  used  by  it  for  school  purposes,  school  meetings,  and  kindred 
objects.  That  on  June  30, 1884,  at  the  annual  meeting  of  said 
district,  the  treasurer  submitted  his  report  of  the  proceedings  of 
said  school  board,  by  which  it  appeared  that  orders  for  $2,800  had 
been  issued  and  sold,  including  the  orders  in  suit  or  the  proceeds 
thereof,  and  that  the  whole  of  such  sum  had  been  expended  for  a 
site,  school  building,  and  the  furniture  thereof,  and  which  report 
was  accompanied  by  the  vouchers  for  such  expenditures.  At  such 
meeting  such  report  was,  with  full  knowledge  of  all  that  had  been 
done  and  all  expenditures  made,  accepted,  audited,  and  allowed. 

On  the  trial  of  the  action  the  plaintiff  had  judgment  for  tije 
full  amount  of  said  ordere,  including  the  interest  thereon,  and  the 
defendant  appealed  to  this  court 

The  principal  grounds  of  error  relied  upon  by  the  defendant 
for  a  reversal  of  this  judgment  are  two,  viz.:  Firsts  that  the 
school  board  exceeded  its  authority  in  issuing  orders  for  a  greater 
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amount  than  Ifi  on  the  taxable  property  of  the  district  for 
the  purpose  of  purchasing  a  site  and  building  a  school-house; 
second^  that  the  defendant  had  no  authority  or  power  to  ratify  th^ 
action  of  its  school  board  in  issuing  such  orders,  so  as  to  make 
them  chargeable  against  the  school  district.  ♦ 

Upon  the  former  of  these  propositions  the  true  rule  doubtless 
is  that  corporations  of  the  character  of  the  defendant  have  only 
such  powers  as  are  expressly  granted  by  the  law  providing  for 
their  creation,  and  such  others  as  must  necessarily  bo  implied  to 
have  been  given  them  in  order  to  carry  the  purposes  of  their 
oi^nization  into  effect, —  such  as  are  incidental  to  the  exercise  of 
the  powers  expressly  granted  or  necessarily  implied  to  effect  the 
purpose  and  object  for  which  the  corporation  is  created. 

Did  the  defendant  exceed  its  authority  by  voting  the  orders  in 
question  or  ratifying  the  act  of  its  school  board  in  doing  so  ?  By 
subdivision  5,  section  29,  chapter  14,  Laws  1879,  it  is  provided  that 
the  inhabitants  of  school  districts  may  vote  annually  a  tax  of  l)t 
on  the  taxable  property  of  the  district  to  parchaso  or  lease  a 
site  for  a  school-house,  etc. ;  and  by  subdivision  8  of  said  section 
it  is  provided  that  school  districts  may  vote  a  tax  as  may  be  neces- 
sary to  furnish  the  school  with  black-boards,  stoves,  maps,  fur- 
niture, and  apparatus  necessary  for  illustrating  the  principles  of 
science,  and  to  discharge  any  debts  or  liabilities  of  the  district 
lawfully  incurred,  such  tax,  however,  not  to  exceed  ^^  in  any 
one  year  on  the  taxable  property  of  the  district.  There  is  not 
otherwise  than  in  this  subdivision  any  positive  authority  con- 
ferred npon  school  districts  under  this  law  to  provide  the  school- 
houses,  which  may  be  or  have  been  erected,  with  lumiture 
at  all ;  and  yet  it  cannot  be  doubted  that  though  nothing  whatever 
had  been  said  upon  the  subject  of  furniture  for  these  school-houses 
in  the  law  itself,  that,  under  the  general  powers  conferred,  the 
school  district  or  its  proper  officers  would  have  the  authority  and 
right  to  furnish  such  school-house  properly,  and  make  the  property 
of  the  district  chargeable  with  the  necessary  expense  of  doing  so. 
This  would  indisputably  have  been  the  proper  exercise  of  an 
incidental  power  granted,  for  there  is  perhaps  no  positive  grant  of 
such  power,  but  its  exercise  is  necessary,  to  the  end  that  tae  objeet 
of  the  law  may  be  fulfilled. 
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It  appears  from  the  record  that  the  proceeds  of  the  orders  were 
in  fact  all  used  to  purchase  and  pay  for  the  school-honse  site  se- 
lected, to  erect  the  school  building,  and  purchase  the  necessary 
furniture  for  it.  What  proportion  of  the  fund  was  used  for  each 
is  not  disclosed,  and  thus  we  are  unable  to  determine  whether 
more  than  1^  on  the  taxable  property  of  the  district  was  used  in 
purchasing  the  site  and  building  the  school-house  or  not,  or  what 
part  was  used  in  purchasing  furniture,  apparatus,  or  appendages ; 
nor  can  we  presume  that  the  sum  actually  expended  was  not,  in  fact, 
necessary  for  the  several  purposes  stated,  and  used  in  pursuance 
of  the  several  powers  granted,  and  those  necessarily  implied  for  the 
effective  operation  of  the  powers  granted  intended  to  provide  means 
for  the  education  of  the  young.  It  will  be  observed  and 
borne  in  mind  that  the  defendant  obtained  title  to  the  land 
comprising  the  site  on  which  the  school-house  was  built  on 
June  8,  1882,  and  that  the  erection  of  the  school-house  began 
on  the  13th  of  the  same  month,  but  that  it  was  not  completed 
and  furnished  until  1883,  and  the  vote  of  the  inhabitants  of 
the  district,  accepting  and  adopting  the  report  of  the  expen- 
ditures of  the  proceeds  of  these  orders,  was  not  taken  until 
June  30, 1884,  more  than  two  years  after  the  orders  in  controversy 
were  issued.  For  these  two  years  the  district  had  the  power  under 
the  statute  to  expend  in  the  aggregate,  for  a  site,  school -house, 
and  furniture,  a  sum  greater  than  the  whole  amount'  of  orders 
drawn,  viz.,  1^  on  the  taxable  property  of  said  district  for 
a  site  and  school-house  in  1882,  and  a  like  amount  for  such  pur- 
pose in  1883,  and  \^  on  such  property  for  furniture  during  each 
of  said  years.  See  subs.  6,  8,  §  29,  chap.  14,  Laws  1879. 
Doubtless,  under  these  provisions  of  the  statute,  the  district 
had  the  power,  and  in  each  of  the  years  1882  and  1883  might 
have  voted  in  the  aggregate  li^  on  the  taxable  property 
of  the  district  for  a  site,  school-house,  and  furniture,  which 
would  have  amounted  to  considerably  more  than  the  face 
value  of  the  orders  issued.  The  district  did  not  do  this,  but  it 
did  select  a  site,  and  direct  the  construction  of  a  school-house 
thereon.  The  site  was  purchased,  and  the  school-house  constructed 
and  furnished,  by  the  school  board.  In  doing  this  they  expended 
more  money  than  could  legally  have  been  collected  by  tax  on  the 
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property  of  the  district  for  one  year,  bat  not  so  much  as  might 
have  been  made  chargeable  and  collected  in  the  aggregate  daring 
the  two  years  intervening  from  the  time  its  constraction  began 
until  it  was  finally  completed,  and  when  it  was  completed,  and  a 
report  of  the  orders  issued,  and  all  the  expenditures  made  were 
reported ;  the  same  being  less  than  the  amount  which  they  might 
have  expended  for  the  two  years  daring  which  the  school-house 
was  being  constructed.  Did  not  the  district  have  the  power  to 
ratify  the  acts  of  its  board,  and  did  it  not  do  so  by  accepting  and 
adopting  the  report  made,  and  using  and  occupying  the  school 
building  ?  Suppose  the  district  had  authorized  the  issue  of  one- 
half  of  these  orders  in  1882,  and  the  residue  in  1883,  for  the  pur- 
poses for  which  they  were  used.  Doubtless  they  would  have  been 
valid.  And  so  they  might  have  raised  by  tax  in  1882,  for  the 
purposes  of  purchasing  a  site  and  building  a  school-house,  such 
sum  as  the  law  permitted  on  the  taxable  property  of  the  district, 
and  they  could  have  repeated  the  process  the  next  year,  had  they 
so  desired,  and  so  continued  until  they  had  obtained  such  a 
school-house  as  satisfied  the  necessities  of  the  district.  And  so  had 
the  district  voted  and  collected  the  amount  it  could  have  done 
according  to  this  law,  in  each  of  the  years  1882  and  1883,  and  had 
the  same  in  its  treasury,  doubtless  it  might  legally  have  appropri- 
ated such  portion  of  it  as  might  have  been  necessary  to  pay  for 
the  site,  sdiool  building,  and  its  proper  furniture,  or  to  have  paid 
the  orders  in  suit,  so  long  as  it  did  not  exceed  the  aggregate 
amount  which  had  been  collected  under  the  law.  This  is,  we 
think,  substantially  what  the  district  did  by  its  vote,  accepting 
and  adopting  the  acts  of  its  officers,  June  30, 1884. 

These  officers,  during  the  years  1882  and  1883,  had  constructed 
and  furnished  a  school-house  upon  a  site  selected  by  the  inhabit- 
ants of  this  school  district.  In  doing  this  they  used,  without 
authority,  perhaps,  of  tjie  district,  school  orders  purporting  to 
represent  the  credit  of  the  district,  though  not  to  any  extent 
greater  than  the  district  itself  might  have  used  them  in  the  ag- 
gregate during  the  time  of  the  construction  of  the  school-house. 
t  Upon  the  completion  of  the  school-house  the  school  board  re- 
ported the  number  of  orders  issued,  and  the  amount  of  each,  the 
amount  of  proceeds  received  from  them,  and  the  uses  to  which 
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such  proceeds  had  been  put  (showing  that  they  amounted  in 
gross  to  a  less  sum  than  the  district  might  have  issued  themselves 
during  the  time  the  school-house  was  in  process  of  construction) ; 
that  the  proceeds  were  all  used,  in  fact,  in  purchasing  the  site 
selected  bj  the  district,  and  building  and  furnishing  a  school- 
house.  Under  these  circumstances,  and  with  knowledge  of  the^e 
facts,  the  district  accepted  and  occupied  the  school-house,  and 
adopted  and  approved  the  report.  This,  we  think,  was  a  suffi- 
cient ratification  of  the  act  of  the  school  board  bj  the  district ; 
and  under  the  facts  of  this  case,  as  disclosed  by  the  evidence  and 
found  by  the  trial  court,  the  inhabitants  of  the  district,  at  their 
school  meeting  of  June  30,  1884,  had  the  power  to  ratify  the  acts 
of  these  officers  in  issuing  the  orders  in  question,  and  expending 
the  proceeds  for  the  construction  and  furnishing  of  the  school- 
house  on  the  site  selected  by  the  district. 

The  following  cases  are  important,  as  bearing  upon  the  ques- 
tion involved  in  tliis  appeal*:  Bobbins  v.  School  Dist.,  10  Minn. 
340  (Gil.  268) ;  Norton  v.  County  of  Shelby,  6  Sup.  Ct  Rep. 
1132 ;  Hohnes  v.  City  of  Shreveport,  31  Fed.  Rep.  113. 

We  find  no  error  in  the  record,  and  the  judgment  appealed 
from  must,  therefore,  be  affirmed.  All  of  the  justices  concurring. 
Judgment  affirmed,  with  costs. 


Farmers  and  Merghahts'  National  Bank  of  Valley  City,  D. 
T.,  Appellant,  v.  School  District  No.  53,  Respondent. 

1.  Munioipal  Cori>oration8  —  School  Districts  —  Powers. 

School  districts  beinf;^  special  statutory  creations,  haveonljsach  implied 
powers  as  are  necessary  to  accomplisli  the  purposes  of  their  existence. 

2.  Same  —  Warrants,  Validity. 

Where  the  statute,  g  29,  subd.  4,  chap.  14,  L.1879,  required  that  the  voters 
of  a  school  district  should  select  a  site  for  a  school-house,  and  the  district 
board,  without  this  having  first  been  done,  selected  it,  built  a  house  and 
issued  warrants  therefor  without  the  authority  or  ratification  of  the  voters, 
Jiddj  the  warrants  were  void. 

d.  Same — Exceeding  Bevenue. 

Where  bj  g  29,  subd.  5,  chap.  14,  L.  1879,  there  was  a  restriction  on  the 
amount  of  revenue  a  school  district  might  raise  in  any  one  year,  and  a 
board  in  issuing  certain  warrants  payable  immediately,  exceeded  this 
limit,  hdd,  the  warrants  were  void. 
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4.  Same— Estoppel. 

A  school  district,  in  an  action  against  it  on  its  warrants,  will  be  per- 
mitted to  defend  on  the  ground  that  the  warrants  were  issued  in  excess 
of  its  powers. 

5.  Same— Bights  and  Duties  of  Purchasers  ofWarrants. 

Persons  purchasing  obligations  apparently  issued  by  municipal  corpo- 
rations must  see  that  the  powers  of  the  corporation  have  not  been  ex- 
ceeded. 

(Argued  May  18,  1887;  affirmed  May  25,  1888;  opinion  filed  June  3, 1889.) 

APPEAL  from  the  district  court,  Barnes  county ;  Hon.  W,  H. 
Fbanois,  Judge, 

J.  W.  Scotty  White  cfe  HewU  and  C.  K.  Davia^  for  appellant. 

The  question  of  title  to  the  land  on  which  the  building  is 
situated  is  not  a  proper  issae.  If  it  were,  the  burden  is  on  the 
respondent  to  show  that  the  land  built  on  is  not  the  land  fur- 
nished by  the  district,  which  it  has  not  done.  Todd  v.  Greenwood, 
40  Mich.  294. 

If  the  land  did  not  belong  to  the  district,  the  contractors  were 
not  in  fault  and  cannot  be  made  to  bear  the  loss.  Laws  1879, 
chap.  14,  §  57;  Ferree  v.  Sixth  W.  8.  Dist,  76  Pa.  St.  376. 

The  lack  of  authority  to  issue  these  orders  is  not  raised  by  the 
pleadings  and  not  in  the  case.  In  any  event  the  onus  would  be 
on  respondent  to  show  afBrmatively  that  the  power  did  not  exist. 

The  authority  is  derived  from  the  law  of  1879  and  1S81.  See 
Laws  1879,  chap.  14,  §§  89,  44,  52,  56. 

Each  order  expresses  on  its  face  the  purpose  for  which  it  was 
issued  and  is  drawn  on  a  fund  recognized  by  the  statute.  Having 
authority  to  issue  orders,  prima  faciey  they  are  valid ;  any  de- 
fense to  them  must  be  pleaded  and  proved.  Dan'l,  Neg.  Inst., 
§  31 ;  Commissioners  v.  Day,  19  Ind.  451 ;  Clark  v.  City,  19 
la.  199  ;  1  Dill.  Mun.  Corp.,  §§  501-2 ;  Burroughs,  Pub.  Sec. 
638  ;  Wall  v.  County,  103  U.  S.  74,  77 ;  Mayor  v.  Roy,  19  Wall. 
468,  480. 

It  is  claimed  the  district  was  restricted  in  the  issuance  of  orders 
to  the  amount  that  could  be  raised  by  the  tax  of  any  one  year. 
Laws  1879,  chap.  14,  §§  29,  56.  This  is  not  by  any  means  a  limi- 
tation of  the  value  of  a  building  to  be  built.  Sections  29,  39, 44, 
52  and  56  must  be  construed  together.     Section  44  contains  no 
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liniitatioii  as  to  the  class  of  orders  to  be  drawn,  and  gives  the 
power  to  draw  orders  payable  in  fntnre,  bearing  interest  from  the 
date  of  presentation.  The  case  of  Kane  v.  District,  9  N.  W. 
Rep.  459  (52  Wis.  502),  cited,  is  nnder  a  law  very  different  from 
onrs.  The  court  in  that  case  refers  to  sections  34,  42,  ch.  23, 
Taylor's  Statutes,  pp.  550,  551,  and  section  51,  p.  555.  By  these 
sections  the  power  to  issue  orders  is  restricted  to  money  in  the 
hands  of  the  treasurer.  In  Wisconsin  there  is  also  a  distinct  pro* 
vision  for  borrowing  needed  funds. 

The  case  of  Bobbins  v.  School  District,  10  Minn.  268,  is  de- 
cisive of  this  question.  That  case  construes  our  sections  29  and 
56.  These  sections  came  from  that  state  after  this  construction. 
See  also  Regents  v.  Hunt,  7  Gil.  45 ;  Mullarky  v.  Town,  19  la. 
21 ;  City  v.  Corwith,  48  HI.  423 ;  Madison  v.  Watertown,  5  Wis. 
173  ;  Clark  "v.  School  District,  3  R  I.  199 ;  Mills  v.  Gleason,  11 
Wis.  470,  491 ;  Wall  v.  County,  supra  ;  Mayor  v.  Ray,  supra  / 
Bank  v.  Town,  7  Ohio,  354. 

But  even  were  the  orders  executed  without  authority,  it  is 
proven  they  were  given  in  payment  of  the  building  and  furniture 
in  accordance  with  the  terms  of  the  contract,  and  were  afterward 
accepted  and  used  by  the  district,  they  must,  therefore,  pay  the 
orders.  Mayor  v.  Ray,  supra,'  Bicknell  v.  Widner,  73  Ind. 
501-5 ;  Greene's  Brice's  Ul^a  Vires^  724 ;  Wallis  v.  Johnson, 
75  Ind.  368;  Story,  Agency,  §§  255-6;  Herman,  Est.  1218, 
1367 ;  Mills  v.  Gleason,  supra ;  2  Smith,  Lead.  Cas.  459,  i ; 
1  Dill.  Mun.  Corp.,  §  537  (3d  ed.). 

jP.  Si  Remington^  for  respondent. 

The  primaxy  object  of  warrants  is  not  to  provide  a  means  for 
borrowing  money,  but  to  afford  a  method  of  drawing  it  from  the 
treasury  and  furnishing  the  treasurer  vouchers  for  its  payment. 
They  are  not  negotiable  instruments  and  purchasers  take  them 
subject  to  all  defenses.  Dill.  Mun.  Corp.,  §§  487,  488,  503,  504, 
961 ;  Clark  v.  Des  Moines,  19  la.  199 ;  Scheffield  v.  Andrus, 
56  Ind.  157 ;  School  District  v.  Stough,  4  Neb.  357  ;  National  St. 
Bank  v.  Ind.  Dist.,  39  la.  490 ;  Field,  Ultra  Vires,  442. 

At  the  time  these  warrants  were  issued  there  were  also  issued 
five  others  of  $500  each,  transferred  to  another  party  and  still  out- 
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Btandingy  making  in  all  $6,000  for  building  and  furnishing  a  school* 
house.  The  assessed  valuation  of  the  district  at  the  time  was 
$18,305.  The  inhabitants  of  the  district  did  not  direct  their  issue, 
nor  the  making  of  the  contract ;  neither  did  thej  designate  a  site 
for  the  school-house. 

Under  these  circumstances  there  was  no  authority  to  issue  the 
warrants.  The  district  is  to  be  held  strictly  within  its  powers. 
School  District  v.  School  District,  11  N.  W.  Rep.  311;  Inde- 
pendent School  V.  Stone,  106  U,  S.  9  ;  Gehling  v.  School  Dist.,  4 
N.  W.  Rep.  1023 ;  Wolf  v.  Independent  School  Dist.,  1  id.  695  ; 
School  Dist.  V.  Thompson,  6  Minn.  (Gil.)  221 ;  Dill.,  §  21;  Hopper 
V.  Town,  8  Fed.  Rep.  777 ;  Clark  v.  Des  Moines,  and  Field,  UUra 
VireSy  supra;  Tread  way  v.,Schnauber,  1  Dak.  236,  248. 

Persons  contracting  with  a  municipal  corporation  must,  at  their 
peril,  inquire  into  the  power  of  the  corporation  or  its  officers  to 
make  the  contract  Dill.,  §  447 ;  Anthioiny  v.  County,  101  U.  S. 
1005 ;  CTnion  School  v.  First  Nat.  Bk.,  2  N.  E.  Rep.  194;  Wallis 
V.  Johnson,  75  Ind.  368 ;  State   v.   Commissioners,    25   N.  W. 

Rep.  91. 

The  amount  that  the  district  may  raise  by  taxation.  Laws  1879, 
chap.  14,  §§  29,  56,  is  restricted,  as  in  Wisconsin.  The  supreme 
court  of  that  state,  under  a  similar  statute,  in  Kane  v.  School  Dist, 
62  Wis.  502,  9  N.  W.  Rep.  459,  held  as  we  contend.  See,  also, 
School  District  v.  Stough,  4  Neb.  357. 

There  seems  to  be  some  conflict  between  the  case  of  Robbins  v* 
School  District,  10  Minn.  (Gil.)  268,  and  the  Wisconsin  and  Ne- 
braska cases,  but  however  that  may  be,  the  case  at  bar  does  not 
come  within  the  Minnesota  rule,  as  an  examination  will  disclose. 

The  mere  fact  of  using  some  of  the  property  is  no  proof  of 
ratification.  Kane  v.  School  District,  supra ;  Johnson  v.  School 
District,  67  Mo.  319. 

Neither  can  the  doctrine  of  estoppel  have-  any  application  to 
this  case.  Dill.  Mun.  Corp.,  §§  457,  503,  604 ;  Union  School  v. 
First  Nat.  Bank,  supra;  Clark  v.  City,  supra;  Field,  UUra 
Vires,  442 ;  Cummins  v.  City,  79  Ind.  491,  497. 

Spenosb,  J.  This  is  an  appeal  from  a  judgment  dismissing  the 
complaint  on  the  merits.     The  action  was  brought  to  enforce  the 
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payment  of  certain  school  warrants  alleged  to  have  been  issued  by 
the  defendant  throagh  its  school  board.  A  jury  having  been 
waived,  the  cause  was  tried  by  the  court,  and  findings  of  fact  made 
that  the  inhabitants  of  the  district  did  not  direct  the  making  of  or 
make  the  contract  under  which  the  school-house  was  erected,  did 
not  consent  to  it,  did  not  select  or  authorize  the  selection  of  the 
site  upon  which  it  was  erected,  and  had  never  in  any  way  ratified 
the  acts  of  the  school  board  in  issoing  sach  warrants  or  construct- 
ing such  school-hoase ;  and,  as  matters  of  law,  that  such  warrants 
were  issued  without  authority  of  law,  and  were  fraudulent  and 
void.  Judgment  upon  such  findings  was  duly  entered  in  favor 
of  the  defendant,  and  the  plaintiff  appealed. 

Upon  a  carefnl  examination  of  the  facts  in  this  case,  and  the  law 
of  this  territory  defining  how  and  under  what  circumstances 
school  districts  and  school  boards  may  erect  school-houses,  and 
issue  orders  or  warrants  binding  upon  the  districts  in  payment 
thereof,  we  are  of  opinion  that  the  orders  upon  which  this  action 
was  brought  are  invalid,  and  that  the  plaintiff  is  not  entitled  to 
recover. 

The  defendant  was  organized,  if  ever,  under  and  in  pursuance 
of  chapter  14  of  the  Laws  of  1879.  By  section  29  of  said  chap, 
ter,  subdivision  4,  it  is  provided  that  the  inhabitants  qualified  to 
vote  at  a  school-district  meeting,  lawfully  assembled,  shall  have 
power  to  designate  by  vote  a  site  for  a  district  school-house ;  and, 
by  subdivision  5  of  said  section,  to  vote  a  tax  annually,  not  exceed- 
ing l%j  on  the  taxable  property  in  the  district,  as  the  meeting 
shall  deem  sufficient,  to  purchase  or  lease  a  site  for  a  school  build- 
ing. This  section,  and  the  subdivisions  referred  to,  embrace  all 
the  law  of  this  territory  upon  the  subject  of  selecting  sites  for 
school-houses  for  the  several  districts.  By  section  56  of  said  chap- 
ter 14  it  is  made  the  duty  of  the  district  board  of  such  school  dis- 
trict ^'  to  purchase  or  lease  such  site  for  a  school-house  its  shall 
have  been  designated  by  the  voters  at  a  district  meeting,  in  the 
corporate  name  thereof,  and  to  build  such  school-house  as  the 
voters  of  the  district  in  a  district  meeting  shall  have  agreed  upon, 
out  of  the  funds  provided  for  that  purpose." 

School  districts  are  corporations  created  for  special  purposes, 
and  have  only  such  powers  as  are  specially  granted  by  legislative 
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enactment,  and  those  that  are  necessarily  implied  to  accomplish 
the  objects  for  which  they  are  created.  The  specification  of  these 
powers  by  the  statnte  under  which  they  are  organized  restrains 
them  from  the  exercise  of  other  powers  than  those  granted,  and 
such  as  mast  be  implied  to  enable  them  to  e£Eect  the  object  of  the 
grant,  and  operates  to  restrain  them  from  the  exercise  of  other 
powers,  and,  in  the  discharge  of  their  duties  and  the  exercise  of 
the  powers  granted,  they  are  governed  and  restrained  by  the  pro- 
visions of  the  law  under  which  they  are  created.  When  the 
law  specially  defines  their  powers,  the  legal  presumption  is  that 
they  are  prohibited  from  the  exercise  of  any  others  than  those 
absolutely  essential  to  enable  them  to  accomplish  the  purposes  of 
the  grant.  People  v.  Insurance  Co.,  15  Johns.  383 ;  Insurance - 
Co.  V.  Ely,  2  Cow.  699 ;  School  Dist.  v.  Stone,  106  U.  S.  183, 
1  Sup.  Ct.  Rep.  84 ;  School  Dist.  v.  Thompson,  5  Minn.  280  (Gil- 
221). 

Under  this  interpretation  of  the  law  upon  this  subject,  what 
powers  had  this  school  district  under  the  statute  aforesaid  i  The 
inhabitants  of  the  district  qualified  to  vote  at  a  school  meetings 
wheu  lawfully  assembled  for  that  purpose,  had  the  right  and 
power  to  select  a  site  for  a  school  house,  and  to  agree  upon  such 
plans  as  they  could  for  a  school  building,  and  provide  funds  within 
the  limits  fixed  by  the  legislature  for  purchasing  or  leasing  such 
site,  and  the  erectio)i  of  such  school-house.  This  law  also  pro- 
vides for  the  election  by  the  inhabitants  of  such  school  district  of 
a  board  of  officers,  and  specifies  the  duties  of  each.  Such  officers, 
as  a  district  board,  are  to  purchase  or  lease  such  site  for  a  school- 
house  ^'  as  shall  have  been  designated  by  the  voters  at  a  district 
meeting."  From  the  provisions  of  this  statute  it  is  very  clear  that 
the  intent  of  the  legislature  was  that  the  inhabitants  —  the  legal 
voters  of  the  school  district,  as  contradistinguished  from  the  dis- 
trict board  —  should  alone  have  the  power  and  right  to  select  a 
site  for  a  school-house,  and  that  until  they  had  exercised  that 
right  the  district  board  were  powerless  in  the  premises ;  else  it 
would  not  have  used  the  langaage :  '^  The  district  shall  purchase 
or  lease  such  site  as  shall  have  been  designated  by  the  voters  at  a 
district  meeting,  and  erect  such  school-house  as  the  voters  of  the 
district  in  a  district  meeting  shall  have  agreed  upon."     This  is 
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the  reasonable  and  natural  constmction  of  theatatnte,  and  the  only 
one  which  will  give  effect  to  all  its  provisions.  The  site  having 
been  selected,  and  the  plan  of  school-hoose  agreed  upon,  then,  and 
not  until  then,  did  it  become  the  duty  or  could  the  district  board 
exercise  legally  the  right  to  purchase  a  site  or  erect  a  school-house. 
The  prime  object  of  the  creation  of  the  district  board  was  to  en- 
able the  district  to  carry  out  the  wishes  of  the  inhabitants  of  the 
district  as  expressed  at  its  meetings,  and  to  consummate  such  bar- 
gains for  the  purchase  of  a  school-house  site  and  the  building  of 
a  school-house  as  the  legal  voters  of  the  district  should  direct. 
The  statute  does  not  mention  any  instance  in  which  the  district 
board  may  select  a  site  for  the  school-house  or  erect  the  school 
-building,  except  upon  the  sanction  of  the  voters  of  the  district 
and  their  effort  to  arrogate  to  themselves  the  powers  conferred 
upon  the  inhabitants  of  the  district  was  without  the  shadow  of 
legal  right  or  authority.  The  evidence  shows,  and  it  is  found  as 
a  fact  by  the  trial  court,  that  the  inhabitants  of  the  district  did  not 
designate  a  site  for  a  school-house,  did  not  direct  the-  making  of 
the  contract  for  the  erection  of  the  school  building,  or  the  issu- 
ance of  said  warrants,  nor  authorize  or  ratify  said  transaction  in 
any  way  ;  and  it  is  found  as  a  fact,  and  is  undisputed,  that  the 
school-house  in  question  was  situated  upon  land  to  which  the  de- 
fendant never  had  any  title,  nor  the  right  to  occupy  it ;  and  hence 
they  do  not  own  the  school-house,  and  would  not  if  they  paid  the 
warrants,  and  have  not  the  power  to  ratify  these  illegal  acts  of  the 
school  board. 

We  have  not  been  referred  to  any  law  giving  the  district  boards 
power  to  select  sites  for  school-houses,  nor  have  we  been  able  to 
find  any  such  law,  after  diligent  search.  The  powers  of  the  dis- 
trict board  ai*e  enumerated  in  sections  59  to  64,  inclusive,  of  chap- 
ter 14,  Laws  1879,  and  in  none  of  them,  or  elsewhere,  is  there  any 
provision  conferring  upon  the  district  board,  in  any  contingency, 
any  authority  to  create  obligations  against  the  district  for  building 
school-houses  or  purchasing  sites.  Section  62  empowers  the  dis- 
trict board  to  provide  the  necessary  appendages  for  the  school- 
house  during  the  time  school  is  taught  there,  but  the  same  are  to 
be  presented  and  allowed,  if  reasonable,  at  the  regular  district 
meeting.    Section  39  provides  that  the  director  of  the  school  dis- 
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trict  shall  sign  orders  drawD  by  the  clerk,  authorized  by  the  dia^ 
trict  meeting  or  by  the  district  board,  upon  the  treasurer  for 
moneys  collected  or  received  by  him ;  and  section  44,  that  the 
clerk  shall  draw  all  warrants  or  orders  for  the  payment  of  money 
for  teachers'  wages,  or  any  other  purposes  legally  ordered  by  the 
school  board,  or  by  the  voters  at  a  district  meeting.  We  have 
seen  that  the  district  board  may  direct  orders  to  be  drawn  to  carry 
ont  the  will  of  the  school  district  when  ascertained.  They  may 
also,  undoubtedly,  direct  orders  to  be  drawn  in  payment  of 
teachers'  wages  already  earned,  and  in  payment  for  appendages, 
after  the  bills  for  the  same  have  been  duly  presented  at  a  district 
meeting,  and  allowed.  Items  of  this  character  may  undoubtedly 
be  allowed  by  the  district,  even  though  there  be  at  the  time  no 
funds  in  the  treasury  to  pay  them.  Being  audited  and  presented, 
if  there  are  not  funds  sufficient  to  pay,  the  law  provides  they  shall 
draw  interest.  It  is  apparent  that  this  is  the  intent  the  legislature 
had  in  making  the  law.  This  construction  of  the  statute  gives 
effect  to  all  its  provisions.  It  enables  school  sites  to  be  selected, 
school  buildings  to  be  constructed,  teachers  to  be  employed,  and 
all  the  machinery  necessary  for  successfully  carrying  on  these 
institutions  of  learning  to  be  acquired,  and  leaves  it  to  the  in- 
habitants of  the  district,  who  are  to  bear  the  burdens  of  maintain- 
ing the  system,  to  determine  how,  under  the  law,  the  interests  of 
the  common  schools  can  be  best  fostered  and  preserved.  The  fact 
that  the  legislature  has  in  no  place,  nor  under  any  drcamstances, 
clothed  the  district  board  with  power  to  create  debts  that  should 
be  binding  obligations  upon  the  district,  except  by  and  with  the 
consent  of  the  inhabitants  of  the  district,  is  sufficient  evidence  that 
it  supposed  the  authority  to  incur  obligations  would  be  more 
wisely  exercised  by  those  who  had  them  to  pay  than  by  a  board 
which  peradventure  might  in  that  regard  be  moved  by  some  id- 
tenor  purpose.  In  any  event,  the  legislature,  within  the  statutory 
limitations,  has  left  this  matter  entirely  with  the  inhabitants  of  the 
district,  and  empowered  the  district  board  to  act  only  in  conso- 
nance with  the  will  of  the  voters  of  the  district,  as  expressed  at 
the  district  meetings.  The  district  board  in  issuing  these  orders 
acted  without  any  authority  whatever,  and  such  orders  are,  there- 
fore, invalid  for  any  purpose. 
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Again,  bj  the  statutes  mentioned,  the  school  districts  are  re- 
stricted in  the  amount  of  obligations  they  may  incur,  to  be  paid 
in  any  one  year,  to  l^fi  on  the  taxable  property  of  the  dis- 
trict. The  taxable  property  of  this  district  was  $18,305,  and 
each  of  the  orders  sued  upon  exceeded  the  statutory  limit,  and  was 
payable  immediately.  We  think  it  was  the  purpose  of  the  legis- 
lature to  restrict,  within  the  limits  specified  by  the  statute,  the 
*  amount  of  actual  expenditures  which  could  be  made  by  the  district 
in  any  one  year.  Any  other  construction  of  this  statute  would 
be  equivalent  to  holding  that  it  has  no  force  or  effect,  and  that 
school  districts  or  school  boards  may  incur  any  amount  of  indebt- 
edness, and  bind  the  district  with  its  immediate  payment.  In 
order  to  give  effect  to  these  statutory  restrictions,  it  is  essential 
that  school  districts  and  their  officers  shall  be  restricted  from  con- 
tracting debts  to  the  limit  of  the  law,  and  in  this  view  we  are 
supported  by  Kane  v.  School  District,  52  Wis.  502,  9  N.  W.  Rep. 
459,  where  we  find  this  language  applied  to  a  statute  very  similar 
to  the  one  we  are  considering :  ^'  It  seems  to  be  the  policy  of  the 
laws  of  this  state  to  restrict  the  expenditures  *  *  *  by  fixing 
a  limit  to  the  amount  which  can  be  lawfully  collected  from  the 
tax  payers  of  the  district  for  school  purposes  in  any  one  year.  To 
give  proper  force  to  these  legislative  restrictions,  it  would  seem 
necessary  to  restrain  the  district  as  well  as  its  officers  from  con- 
tracting debts  drawing  interest  which  can  become  a  lawful  charge 
upon  the  future  resources  thereof."  But  we  are  not  called  upon 
to  go  so  far  in  the  case  at  bar.  The  qnestion  here  is  whether  the 
district  hsid  power  to  incar  liabilities  not  only  greatly  in  excess  of 
the  statutory  limit,  but  to  bind  the  district  with  their  immediate 
payment.  This  is  a  different  question  from  that  presented  in 
Bobbins  v.  School  District  No.  1, 10  Minn.  840  (Gil.  268),  But 
that  case  rather  sustains  the  defendant's  position  here  than  other- 
wise. It  holds  merely  that  the  inhabitants  of  the  district,  at  a 
district  meeting,  could  incur  a  greater  indebtedness  to  be  paid  in 
the  future  than  could  be  met  by  the  tax  levied  for  one  year ;  thus 
deciding,  substantially,  that  the  district  could  not  incur  a  debt  to 
be  paid  in  one  year  greater  than  the  amount  to  be  collected  by 
levy  and  tax  for  such  year  according  to  the  terms  of  the  statute. 
In  the  case  at  bar,  assuming  that  the  district  had  authorized  the 
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issuing  of  these  orders,  they  \roald,  under  the  reasoning  in  10 
Minn.,  have  been  void,  because  they  created  an  obligation  against 
the  district,  payable  immediately,  greater  than  could  be  realized 
from  any  tax  they  were  empowered  to  levy  for  that  year.  They 
thus  transcended  their  authority,  and  exercised  powers  which  the 
statute  not  only  did  not  confer  upon  them,  but  absolutely  pro- 
hibited the  exercise  of  by  them.  We,  therefore,  hold  that  these 
warrants  are  invalid  on  both  grounds,  viz.:  I^rsty  that  they  were 
issued  without  the  knowledge  or  consent  of  the  district,  and  be- 
fore the  inhabitants  thereof  had,  at  a  district  meeting,  selected  a 
site  for  a  school-house,  and  agreed  upon  a  school  building;  seoandj 
because  they  exceeded  Ijifi  of  the  taxable  property  of  the 
district, —  the  maximum  that  could  be  levied  and  collected  in  any 
one  year, —  and  were  payable  immediately,  thus  creating  a  present 
liability  which  was  beyond  the  power  of  the  school  district  or 
school  board  to  incur.  There  is  no  doubt  of  the  right  of  the  cor- 
poration in  such  a  case  as  this  to  set  up  its  lack  of  power,  under 
the  law  by  which  it  is  created,  to  enter  into  a  contract  sought  to 
be  enforced  against.  Clark  v.  Des  Moines,  19  la.  199.  And  it 
is  equally  well  settled  that  persons  dealing  with  municipal  corpo- 
rations, or  purchasing  obligations  apparently  issued  by  them,  must 
inquire  into  the  powers  of  the  corporations  or  their  officers  to 
make  the  contract,  and  when  the  want  of  power  to  make  the  con- 
tract is  apparent  from  the  charter  or  law  under  which  the  cor- 
poration is  organized,  or  the  obligations  beyond  the  scope  of  the 
corporate  power  of  the  corporation,  it  is  void  and  cannot  be 
enforced.  Anthony  v.  County  of  Jasper,  101  U.  S.  693 ;  Clark 
V.  Des  Moines,  supra ;  Marsh  v.  Fulton  Co.,  10  Wall.  676 ; 
Hodges  V .  Buflfalo,  2  Denio,  110 ;  McCoy  v.  Briant,  53  Cal.  247. 
The  conclusion  we  have  arrived  at  renders  an  examination  of 
the  other  alleged  errors  unnecessary.  For  the  reasons  stated,  we 
are  of  opinion  that  the  judgment  of  the  court  below  was  correct, 
and  should  be  affirmed.  Judgment  affirmed ;  all  the  justices  con- 
curring. 
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Feldekhsimeb,  Appellant)  v.  Tbessbl  kt  Al.,  Respondents. 


1.  Equity — Creditor's  Suit —Bight  of  Action  Under  the  Code. 

Where  a  complaiiit  in  a  creditor's  suit  alleged  that  the  defendant  T.,  at 
the  time  of  incurring  the  obligation,  was  solvent;  that  thereafter  he  made 
conveyances  of  his  property  for  the  purpose  of  defrauding  his  creditors 
and  pretended  to  have  become  insolvent;  that  the  plaintiff  had  recovered 
judgment,  issued  execution  thereon  and  the  same  had  been  returned  un- 
satisfied;  that  prior  to  the  rendition  of  the  judgment,  T.  had  purchased 
land  with  his  own  means  and,  for  the  purpose  of  defrauding  his  creditors, 
caused  the  conveyance  to  be  made  directly  to  his  wife,  who  was  cognizant 
of  his  fraudulent  purposes,  held,  in  an  action  against  T.  and  his  wife  to 
subject  the  land  to  the  payment  of  the  judgment,  that  the  complaint  stated 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  proceedings  supple- 
mentary to  execution  would  not  afford  an  efficacious  remedy  in  such  a  case. 

2.  Same— Supplementary  Proceedings,  Inadequacy  of. 

The  design  of  supplementary  proceedings  is  to  summarily  determine  the 
property  of  the  debtor  liable  to  execution.  Third  persons  cannot  be  made 
parties,  nor  can  their  rights,  or  titles,  be  passed  upon  therein.  For  the 
purpose  of  reaching  equitable  assets,  or  setting  aside  fraudulent  convey- 
ances, these  proceedings  do  not  afford  an  adequate  remedy. 

(Argued  May  15,  1888;  reversed  May  25,  1888;  opinion  filed  June  8,  1880.) 

APPEAL  from  the  district  court,  Hutchinson  county;  Hon. 
Bartlbtt  Teipp,  Judge. 

Creditor's  bill.  Demurrer  that  the  complaint  does  not  state 
facts  sufficient  to  constitate  a  cause  of  action  for  the  reason  that 
the  provisions  of  the  Code  of  Civil  Procedure  in  regard  to  pro- 
ceedings supplementary  to  execution  are  a  substitute  for  the 
remedy  formerly  afforded  by  creditor's  bills  and  are  exclusive  of 
any  other  remedy  by  judgment  creditors.  The  demurrer  was 
sustained  pro  /brma  in  the  district  court  and  the  plaintiff  ap- 
pealed. 

B.  B.  Tripp,  for  appellant 

The  only  question  presented  is,  do  supplementary  proceedings 
furnish  an  adequate  remedy  for  the  facts  stated  ?  They  do  not. 
Freeman,  Ex.,  §  394. 

Mrs.  Tressel,  a  third  party  to  the  original  action,  could  not  be 
bound  by  any  order  made  in  such  proceedings.  Burt  v.  Hoettin- 
ger,  28  Ind.  214 ;  Gasper  v.  Bennett,  12  How.  Pr.  807 ;  Rod- 
man V.  Henry,  17  N.  Y.  482-5.     The  legal  title  was  never  in  the 
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debtor.  In  sach  case,  in  the  absence  of  statute,  his  interest  can- 
not be  levied  on  and  sold  on  execution ;  the  only  remedy  is  in 
equity.  Freeman,  Ex.,  §  136«  That  this  action  will  lie  where 
similar  codes  exist,  see,  also,  Enright  v.  Grant,  IS  Pac.  Rep.  268  ; 
S.  C,  16  id.  595  ;  Twell  v.  Twell,  9  Pac.  Rep.  637 ;  Goodyear  v. 
Betts,  7  How.  Pr.  187 ;  Bennett  v.  McGuire,  68  Barb.  625 ; 
Lndes  v.  Hood,  29  Ean.  49 ;  Maltnomah  By.  Co.  v.  Harris,  id. 
402 ;  McOaskill  v.  Lancashire,  83  N.  0.  393 ;  Taylor  v.  Dmilap 
S.  &  L.  Co.,  16  Pac.  Rep.  761. 

Expressions  may  be  found  in  the  books  to  the  effect  that  pro- 
ceedings supplementary  to  execution  are  a  substitute  for  the  cred- 
itor's bill,  but  there  are  only  two  cases  (Graham  y.  La  Crosse  & 
M.  Ry.  Co.,  10  Wis.  469 ;  Hexter  v.  Clifford,  6  Colo.  168)  tend- 
ing  to  sustain  any  such  doctrine.  From  the  disfavor  these  decis- 
ions have  met  in  the  states  where  rendered,  they  could  hardly  be 
regarded  as  possessing  any  authority.  See  Seymour  v.  Briggs,  11 
Wis.  196  ;  Gates  v.  Boomer,  17  id.  455 ;  Allen  v.  Trich,  5  Colo. 
222. 

To  hold  this  action  would  not  lie  woald  be  to  deprive  the  dis- 
trict courts  of  a  part  of  their  jurisdiction  under  the  act  of  con- 
gress, R  S.  H.  S.  §  1868 ;  Enright  v.  Grant,  supra;  Frazer  v. 
Colorado  D.  &  S.  Co.,  5  Fed.  Rep.  163. 

Q.  P.  Rarben^  for  respondents. 

The  modes  of  proceeding  were  intended  by  congress  to  be  left 
to  the  territorial  legislatures.  Hornbuckle  v.  Toombs,  18  Wall. 
648 ;  Davis. V.  Billsland,  id.  659.  The  proceedings  supplementary 
to  execution  being  valid,  and  famishing  the  only  remedy  here, 
this  action  must  fail.  The  procedure  adopted  at  the  first  session 
of  the  legislature,  chap.  2,  L.  1862,  p.  131,  the  Ohio  Code,  expressly 
permitted  this  kind  of  an  action.  This  chapter  was  repealed  in 
1 867,  on  the  adoption  of  the  New  York  Code.  This  right  of  ac- 
tion does  not  now  exist  In  re  Remington,  7  Wis.  643 ;  Graham 
V.  La  Crosse  &  M.  Ry.  Co.,  10  id.  469 ;  Seymour  v.  Bri^is,  1 1 
id.  196 ;  Reed  v.  Baker,  3  N.  W.  Rep.  959 ;  Prescott  v.  Pf eifEer, 
23  id.  477 ;  Hexter  v.  CliflEord,  5  Colo.  168 ;  Harst.  Pr.,  §  714 ; 
Adams  v.  Hackett,  7  Cal.  201 ;  McCoUough  v.  Clark,  41  id.  302 ; 
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Jonroy  v.  Woods,  13  id.  626 ;  Hartman  v.  Oliver,  61  id.  604 ;  3 
E6t66  (3d  ed.),  33,  n. 

Spbnobb,  J.  {After  stating  the  above  facta.)  This  is  a  bill  filed 
by  the  plaintiff,  as  a  judgment  creditor,  for  the  purpose  of  having 
declared  void  and  set  aside  a  conveyance  of  the  defendants'  lands, 
alleged  to  have  been  made  fraudulently,  and  praying  that  snch 
lands  may  be  subjected  to  the  judgment  recovered  by  said  plain- 
tiff against  the  defendant  John  J.  Tressel,  previous  to  the  filing  of 
this  bill,  and  that  the  same  may  be  sold  in  satisfaction  of  plaintiff's 
judgment.  The  material  allegations  of  the  complaint  are  as  fol- 
lows :  That  the  defendant  John  J.  Tressel  and  one  Stoner  were 
copartners  in  1884,  engaged  in  the  mercantile  business  under  the 
firm  name  of  Tressel  &  Stoner;  that  during  the  year  1884  said 
firm  became  indebted  in  the  sum  of  several  hundred  dollars  to 
the  plaintiff;  that  at  that  time  said  firm,  and  particularly  said 
Tressel,  was  solvent ;  that  after  said  indebtedness  was  incurred 
the  said  Tressel  purchased  the  entire  interest  of  said  Stoner  in  the 
property  of  the  said  copartnership,  and  became  the  exclusive 
owner  thereof ;  that  said  Tressel  pretended  in  1885  to  have  be- 
come insolvent  and  unable  to  pay  his  debts ;  that  during  that  and 
the  following  year  he  made  false  and  fraudulent  assignments  and 
conveyances  of  his  property  for  the  purpose  of  cheating  and  de- 
frauding his  creditors ;  that  he  has  concealed  his  property  and  by 
sundry  mesne  conveyances  has  invested  his  wife,  the  defendant 
Mary  S.  Tressel,  with  the  apparent  title  thereto ;  that  on  May  3, 
1886,  the  plaintiff,  in  the  district  court  of  this  territory,  recovered 
a  judgment  against  the  defendant  John  J.  Tressel  and  said  Stoner, 
and  that  such  judgment  was  duly  entered  and  docketed  in  the 
proper  office ;  that  execution  was  regularly  issued  upon  said  judg- 
ment to  the  sheriff  of  the  proper  county,  and  was  before  the  com- 
mencement of  this  action  returned  wholly  unsatisfied;  that  by 
reason  of  the  fraudulent  conveyance  made  by  said  defendant  John 
J.  Tressel  said  execution  cannot  be  made  or  collected  ;  that  about 
April  8, 1886,  said  Tressel  purchased  of  one  Weisz  certain  real 
'  estate  of  the  value  of  several  hundred  dollars,  and  paid  the  con- 
sideration therefor  from  his  own  funds,  and  became  the  owner 
thereof ;  but,  instead  of  taking  the  title  thereof  to  himself,  pro- 
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cared  the  said  Weisz  to  execute  the  conveyance  thereof  directly 
to  his  wife,  said  Mary  S.  Tresscl,  for  the  porpoae  of  dofraodiog 
his  creditors,  and  especially  this  plaintiff ;  that  sach  deed  was  daly 
recorded,  and  the  title  remained  in  the  name  of  said  Mary  S.  Tres- 
sel  at  the  time  of  bringing  this  action,  though  the  premises  are  in 
fact  the  premises  of  said  defendant  John  J.  Tressel ;  that  said 
Mary  S.  Tressel  had  knowledge  of  these  fraudulent  acts  and  pur- 
poses of  said  defendant  John  J.  Tressel,  and  has  assisted  and  col- 
luded with  him  to  defraud  his  creditors  and  this  plaintiff. 

To  this  complaint  the  defendants  demurred  ou  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  the  particular  ground  of  demurrer  being  that 
creditors'  bills  will  not  lie  in  this  territory,  for  the  reason  that 
the  provisions  of  the  Code  of  Civil  Procedure  in  regard  to  pro- 
ceedings  supplementary  to  execution  have  superseded  the  remedy 
by  creditors'  bills,  and  now  furnish  in  this  jurisdiction  the  exclu- 
sive remedy  to  judgment  creditors  to  subject  property  to  the  satis- 
faction of  their  debts. 

What  were  the  powers  of  the  court  of  chancery  in  reference  to 
creditors'  bills  ? 

The  court  of  chancery  formerly  had  cognizance  of  bills  filed  by 
judgment  creditors,  after  they  had  exhausted  their  remedies  at 
law,  to  subject  lands  fraudulently  conveyed  to  the  payment  of 
their  judgments  (Edgell  v.  Haywood,  3  Atk.  357;  Edmeston  v. 
Lyde,  1  Paige,  637) ;  and  by  the  filing  of  such  a  bill  the  creditor 
acquired  a  lien  upon  lands  which  were  superior  to  any  subseqaent 
conveyanee.  Such  bills  were  sustainable  under  the  ordinary  juris- 
diction of  the  court.  Its  power  to  hear  such  cases  and  set  aside 
fraudulent  conveyances  which  stood  as  obstructions  to  executions 
at  law  was  inherent  in  the  court,  and  not  dependent  upon  any 
statute.    Beck  v.  Burdett,  id.  305. 

From  its  earliest  history  the  court  of  chancery  has  exercised  the 
power  of  compelling  the  transfer  of  the  title  to  real  estate  by 
obliging  parties  holding  the  legal  title  to  convey  it,  or  by  directing 
it  to  be  sold  by  some  officer  of  the  court  appointed  for  the  pur- 
pose, or  by  declaring  the  title  by  which  it  was  held  fraudulent, 
and  subjecting  it  to  sale  under  an  execution  at  law.  Mould  ▼. 
Williamson,  2  Cox,  Ch.  386 ;  Edgell  v.  Haywood,  3  Atk.  857  ; 
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Barrougfas  y.  Elton,  11  Yes.  33.  These  decisions  have  since  been 
followed,  both  in  England  and  in  this  country,  particularly  upon 
bills  by  judgment  creditors  to  set  aside  fraudulent  conveyances. 
Thus  it  was  held  in  Hendricks  v.  Bobinson,  2  Johns.  Ch.  283, 
that  one  creditor  might  maintain  a  bill  on  behalf  of  himself  and 
other  creditors,  or  on  behalf  of  himself  alone,  to  have  certain  con- 
veyances of  his  debtor  declared  fraudulent  and  void;  and  in  Ouy- 
ler  V.  Moreland,  6  Paige,  278,  that  a  bill  will  be  sustained  filed  by 
a  judgment  creditor  for  the  double  purpose  of  removing  a  fraudu- 
lent obstruction  to  an  execution  at  law  and  of  reaching  the  debtor's 
equitable  assets;  and  though  a  fraudulent  assignor  dies  before 
judgment  against  him,  a  creditor's  bill  will  lie  to  set  aside  a  fraudu- 
lent conveyance  made  by  him.  Frazer  v.  Western,  1  Barb.  Ch. 
220.  In  Wakeman  v.  Grover,  4  Paige,  23,  the  bill  of  a  judgment 
creditor  to  obtain  satisfaction  out  of  his  debtor's  equitable  assets 
was  sustained,  as  was  also  a  bill  filed  by  such  a  creditor  for  the 
enforcement  of  his  judgment  out  of  property  which  the  debtor 
had  fraudulently  placed  out  of  his  reach.  Weed  v.  Pierce,  9  Cow. 
722. 

It  is,  therefore,  settled  beyond  question  that  originally  the  court 
of  chancery,  in  the  exercise  of  its  equitable  powers,  had  jurisdic- 
tion of  creditors'  bills  brought  for  the  purpose  of  setting  aside 
fraudulent  conveyances,  or  reaching  equitable  assets  which  the 
defendant  had  put  in  the  hands  of  third  parties ;  and  the  plaintiff 
in  the  suit  at  bar,  having  exhausted  his  remedy  at  law  by  the  re- 
turn of  his  execution,  as  appears  from  his  bill,  was  in  situation  to 
ask  the  aid  of  equity  to  set  aside  the  alleged  fraudulent  convey- 
ance, if  the  facts  sl^ould  demonstrate  that  it  was  so,  and  to  reach 
the  equitable  assets,  if  any,  which  had  been  put  out  of  his  reach 
by  the  defendant. 

The  supreme  and  district  courts  of  this  territory  have,  under 
the  organic  law,  chancery,  as  well  as  common-law,  jurisdiction 
(Organic  Law,  Comp.  Laws,  §  33) ;  and  hence  this  complaint  in  its 
present  form  may  be  maintained  unless  some  other  remedy  equally 
effectual  has  been  provided  by  law.  It  is  claimed  that  such  rem- 
edy has  been  provided  by  the  Code  of  Civil  Procedure  in  its  pro- 
visions in  regard  to  proceedings  supplementary  to  execution,  and 
that  this  remedy  is  exclusive.    We  are  unable  to  assent  to  this 
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proposition  for  several  reasons.  The  remedy  afforded  by  proceed- 
iDgs  supplementary  to  execation  is  not  as  effective  as  that  famished 
by  creditors'  bills  as  administered  by  courts  of  equity.  They  are 
merely  proceedings  in  the  original  action  for  the  purpose  of  en- 
forcing the  judgment  already  recovered.  Dresser  v.  Van  Pelt, 
15  How.  Pr.  19 ;  Gold  v.  Torrance,  19  id.  560.  In  the  latter 
case  the  court,  in  defining  these  proceedings,  says  that  they  are 
in  the  nature  of  additional  or  equitable  executions.  It  is  not  in 
any  sense  a  new  suit.  By  these  proceedings  a  summary  mode  is 
instituted  for  ascertaining  what,  if  any,  property  a  judgment 
creditor  may  have  under  his  control  or  in  his  possession  subject 
to  execution,  and  if  any  persons  are  owing  him,  and  to  what  ex- 
tent. Third  persons  cannot  be  made  parties  to  the  original  suit, 
though  they  be  compelled  to  appear  and  be  examined  as  to  any 
property  under  their  control  or  in  their  custody  belonging  to  the 
defendant,  or  as  to  whether  they  owe  him.  But  this  is  the  ex- 
tent to  which  the  inquiry  can  go  in  such  proceedings.  If  prop- 
erty belonging  to  the  defendant  is  found  upon  such  an  examina- 
tion  in  the  hands  of  these  persons,  it  may  be  ordered  turned  over 
to  apply  on  the  judgment  debt ;  but  if  the  right  of  the  person 
having  it  under  apparent  title  comes  in  question,  if  he  claims  to 
be  the  owner  of  the  property,  the  question  of  title  cannot  be  sum- 
marily disposed  of  by  the  court  or  judge  before  whom  the  pro- 
ceedings may  be  pending.  Such  questions  must  be  adjudicated 
and  determined  by  an  action  brought  for  that  purpose.  It  is 
thus  made  apparent  that  the  remedy  by  proceedings  supplement- 
ary to  execution  are  much  less  efficacious,  and  in  many  cases 
would  not  afford  relief  to  the  same  extent  as  a  bill  in  equity,  and 
this  even  though  the  proceeding  should  be  prosecuted  to  a  re- 
ceivership  and  carried  to  its  utmost  extent  under  the  statute. 

In  Field  v.  Sands,  8  Bosw.  685,  it  was  held  that  the  commence- 
ment of  supplementary  proceedings  and  the  appointment  of  a  re- 
ceiver therein  did  not  create  any  lien  upon  assets  previously 
assigned  by  the  debtor ;  that  such  assets  could  only  be  reached 
by  a  creditor's  suit.  A  similar  decision  was  made  in  Conger  v. 
Sands,  19  How.  Pr.  8.  See,  also.  Gasper  v.  Bennett,  12  id.  307. 
It  is  doubtless  true  that  in  many  jurisdictions  adequate  remedies 
have  been  provided  by  law  to  accomplish  some  of  the  purposes  of 
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creditors'  suits  —  discjovery  of  assets,  debts  owing  by  third  per- 
sons, and  the  like  —  and  for  these  purposes  proceedings  supple- 
mentary  to  execution  may 'be  considered  a  substitute.  But  for 
the  purpose  of  reaching  equitable  assets  of  the  judgment  debtor, 
or  to  set  aside  fraudulent  transfers  of  property,  supplemental 
proceedings  provide  an  inadequate  remedy  ;  and,  though  in  many 
respects  they  may  serve  as  a  substitute  for  a  creditor's  bill,  they 
are  by  no  means  the  exclusive  remedy  to  which  the  creditor  may 
resort..  He  may  still  have  his  creditor's  suit.  Pope  v.  Cole,  64 
Barb.  406  ;  Bank  v.  White,  6  N.  Y.  236. 

The  right  of  a  jadgment  creditor  to  maintain  an  action  in  the 
nature  of  a  creditor's  bill,  notwithstanding  the  remedy  provided 
by  proceedings  supplementary  to  execntion,  has  been  frequently 
held.  Thus,  in  Catlin  v.  Doughty,  12  How.  Pr.  457,  it  was  held 
that  the  former  action  by  judgment  creditor's  bill  was  still  in 
force,  and  might  be  resorted  to  by  a  judgment  creditor  to  reach 
equitable  assets  after  the  return  of  an  unsatisfied  execution.  In 
Gere  v.  Dibble,  17  How.  Pr.  31,  it  was  held  that  a  creditor's  bill 
would  lie  in  favor  of  judgment  creditors  on  their  own  account  to 
set  aside  a  fraudulent  conveyance  made  by  the  judgment  debtor 
on  his  real  estate,  even  after  the  appointment  of  a  receiver  in 
proceedings  supplementary  to  execution,  the  judgment  constitut* 
ing  the  basis  of  the  action  having  been  recovered  before  the  re- 
ceiver was  appointed.  In  Bennett  v.  McGuire,  68  Barb.  625,  it 
was  held  that  a  judgment  creditor,  even  after  having  commenced 
proceedings  supplementary  to  execution,  had  a  right  to  abandon 
the  same  and  maintain  an  action  in  his  own  name  to  set  aside  a 
mortgage  executed  by  a  judgment  debtor  as  being  without  con- 
sideration, and  fraudulent.  The  following  cases  will  be  found, 
also,  to  sustain  this  petition  :  Bartlett  v.  Drew,  4  Lans.  444 ; 
Phelps  V.  Piatt,  50  Barb.  430 ;  Taf t  v.  Wright,  47  How.  Pr.  1 ; 
Burt  v.  Hcettinger,  28  Ind.  217:  Parsons  v.  Meyburg,  1  Duv. 
206 ;  and  there  are  others  of  like  import.  We  cannot  assume 
tliat  the  legislature  intended  to  take  from  creditors  any  of  the 
remedies  that  they  enjoyed  under  the  court  of  chancery  for  the 
enforcement  of  their  judgment,  after  having  exhausted  their 
remedy  at  law,  and  turn  them  over  to  the  often  inadequate  and 
imperfect  remedy  provided  by  the  statute  in  regard  to  proceed- 
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ings  supplementary  to  execution.  Upon  reason  and  authority  the 
remedy  by  creditor's  suit  exists  now  as  it  formerly  did  under  the 
court  of  chancery.  Under  the  Codes  of  Procedure  a  suit  in  the 
nature  of  a  creditor's  biU  may  be  maintained  under  the  same  rules 
which  formerly  prevailed  in  courts  of  chancery.  The  Code  has 
changed  the  form  of  the  suit,  but  has  not  affected  the  rights  of 
the  parties,  or  impaired  the  powers  of  courts  having  equity  juris- 
diction from  administering  proper  reUef  in  a  case  showing  a  state 
of  facts  which  formerly  were  sufficient  to  authorize  a  court  of 
chancery  to  act.  Bartlett  v.  Drew,  60  Barb.  648,  affirmed,  57  N. 
T.  587.  The  case  of  Graham  v.  Railway  Co.,  10  Wis.  459, 
would  seem  to  support  the  proposition  that  the  proceeding  sup- 
plementary to  execution  provided  by  the  statutes  of  that  state 
superseded  the  remedy  by  creditor's  bills,  and  was  exclusive. 
That  case,  however,  has  not  been  followed  by  the  courts  of  that 
state.  The  decision  of  the  case  in  which  the  rule  there  laid 
down  was  invoked  was  put  upon  other  grounds,  and  the  remedy 
by  creditor's  bills  has  been  restored  long  since  in  that  jurisdiction 
by  legislative  enactment.  Seymour  v.  Briggs,  11  Wis.  196; 
Gates  V.  Boomer,  17  id.  455.  The  cases  cited  by  the  respondent 
from  the  California  reports  do  not  sustain  his  contention.  In  that 
state  creditors'  bills  have  always  been  maintainable.  Baker  v. 
Bartol,  6  Cal.  483 ;  Marshall  v.  Buchanan,  35  id.  264.  Such  is 
also  the  rule  in  Colorado.  Allen  v.  Tritch,  5  Colo.  222 ;  Frazer  v. . 
Smelting  Co.,  5  Fed.  Bep.  163.  And  also  in  Kansas.  Ludes  v. 
Hood,  29  Kan.  49. 

The  complaint  in  the  case  at  bar  contains  all  the  allegations 
necessary  under  the  Code,  or  which  were  formerly  requiisad  by 
the  courts  having  equity  jurisdiction  in  creditors'  suits  brought  to 
set  aside  fraudulent  conveyances  as  obstructions  to  an  execution 
at  law,  and  is  sufficient. 

The  demurrer,  therefore,  must  be  overruled,  and  the /m?yiwma 
judgment  of  the  district  court  reversed,  with  leave  to  the  de- 
fendants to  answer  within  thirty  days,  on  payment  of  costs  and 
disbursements.    All  the  justices  concurring. 

Demurrer  overruled,  judgment  reversed,  and  defendants  have 
leave  to  answer  within  thirty  days  on  payment  of  costs,  in  default 
of  which  the  district  court  is  directed  to  take  the  proofs,  or  direct 
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the  same  to  be  taken  by  a  referee,  and  grant  such  relief  as  may 
be  proper. 


Brown,  Respondent,  v.  Fobbes  et  al.,  AppeUants. 
Pleading — Payment,  When  Unnecessary  to  Plead. 

Where  in  an  action  for  the  balance  of  an  account  it  is  alleged  "  no  part 
thereof  has  been  paid  except "  certain  specified  pajments,  the  defendant, 
under  a  general  denial,  will  be  permitted  to  prove  other  payments  than 
those  stated  in  the  complaint. 

(Argued  October  11,  1888;  reversed  October  18;  opinion  filed  June  8, 1889.) 

APPEAL  from  district  court,  Lawrence  county ;  Hon.  C.  M. 
Thomas,  Judge. 

The  action  was  brought  to  recover  a  balance  alleged  to  be  due 
plaintiff  from  defendant,  for  work,  labor  and  services  performed, 
after  deducting  sundry  payments  admitted  by  the  complaint 'and 
alleged  to  have  been  the  only  payments  made.  Defense,  general 
denial.  On  the  trial  the  court  excluded  proof  of  other  payments 
offered  on  belialf  of  defendant,  to  which  ruling  defendant  ex- 
cepted.   Plaintiff  had  judgment  and  defendant  appealed. 

CfranviUe  O.  Hennettf  for  appellants. 

The  court  erred  in  excluding  evidence  of  payment.  Abbott, 
Trial  Ev.  799 ;  Bank  v.  Sherman,  33  N.  Y.  69 ;  Moorhouse  v. 
Northrop,  33  Conn.  380 ;  2  Abbott,  Forms,  p.  48,  n.;  2  Gr.  Ev., 
§§  516-526;  Pomeroy,  §  701;  Hart  v.  Crawford,  41  Ind.  197; 
Wolcott  V.  Ensign,  53  id.  70. 

Martin  cfe  Masoriy  for  respondent,  cited  Bank  v.  Stover,  60 
Cal.  390 ;  Coles  v.  Soulsby,  21  id.  47 ;  Sinard  v.  Patterson,  3  Black. 
354 ;  TJlsch  v.  MuUer,  9  N.  E.  Eep.  736 ;  Able  v.  Lee,  6  Tex. 
427 ;  Ward  v.  Winn,  42  Ga.  323  ;  C.  C.  Pro.,  §§  111,  118 ;  C.  C, 
§§  832,  859,  2098,  2129 ;  2  Dan'l,  Neg.  Inst.,  §  1245. 

Spenceb,  J.  {After  stating  the  aibove  facta.)  The  question  in- 
volved in  this  appeal  is  whether  or  not  the  pleadings  were  suffi- 
cient to  authorize  the  defendant  to  prove  other  payments  than 
those  set  forth  by  the  complaint.  The  plaintiff  in  his  complaint 
alleges,  in  substance,  that  during  the  years  1888,  1884  and  1885 
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he  performed  for  the  defendant,  and  at  his  special  instance  and 
request,  certain  work,  labor  and  services,  in  all,  eighteen  months' 
labor,  which  was  reasonably  worth,  and  for  which  the  defendant 
agreed  to  pay  $50  per  month ;  that  no  part  ikereof  has  been  paid 
except  the  sums  of  $181.75,  $99.75  a/nd  $53,  in  aU  the  sum  of 
$334.50,  and  that  there  is  now  due  and  ovnng  from  the  defend- 
ant to  this  plaintiff  the  sum  of  $565.50,  amd  interest  from  March 
25, 1885. 

To  this  complaint  the  defendant  answered,  denying  each  and 
every  allegation  therein  contained.  Upon  the  trial  he  offered  to 
prove  other  payments  than  those  admitted  by  the  complaint. 
Sach  proof  was  excluded  on  objection  that  the  payment  was  not 
alleged  in  the  answer.  The  averment  of  the  complaint  that  only 
certain  sums  had  been  paid,  and  that  there  was  still  due  and 
owing  a  certain  sum  with  intei'est  from  a  specified  date,  and  the 
denial  made  by  the  answer  of  all  the  allegations  therein  contained, 
fornted  an  issue  as  to  all  the  averments  set  forth  in  the  complaint 
and  denied  by  the  answer,  not  only  as  to  the  time  the  plaintiff 
was  employed  and  performed  services  for  the  defendant,  but  nec- 
essarily as  to  the  amount  of  the  several  payments  made.  The 
question  as  to  the  different  payments  which  ought  to  have  been 
credited  to  the  defendant  was  necessarily  involved  in  the  issue 
thus  formed^and  in  order  to  determine  what  sum  was  in  fact  due 
the  plaintiff,  which  was  the  material  question  in  the  case,  it  was 
as  essential  to  ascertain  what  payments  had  been  made  as  it  was 
to  determine  when  the  service  commenced,  and  during  what 
period  it  continued.  The  balance  due  the  plaintiff,  if  any,  could 
not  be  ascertained  or  determined  except  by  inquiry  and  investiga- 
tion as  to  the  time  the  plaintiff  worked  for  the  defendant,  the 
value  of  the  services  performed,  and  the  amount  of  the  payments 
that  had  been  made  on  account  thereon.  The  plaintiff  sued  for  a 
balance  alleged  to  be  due  him,  averring  that  certain  payments 
(which  he  specified  particularly),  and  no  others,  had  been  made. 
This  allegation  invited  an  issue  as  to  whether  any  other  payments 
had  been  made  or  not,  and  what  the  balance  remaining  unpaid 
was,  if  any  thing.  The  general  denial  of  the  defendant  put  that 
allegation  in  issue.  Had  the  plaintiff  sued  on  his  contract,  al* 
leged  performance  of  it,  and  demanded  judgment,  as  he  might 
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Lave  done,  it  would  have  been  incambent  on  the  defendant  iu  his 
answer  to  have  alleged  payment  in  order  to  have  permitted  him 
to  have  proved  such  defense ;  bnt  where  a  plaintiff  sues  for  a  bal- 
ance, alleging  that  certain  payments,  and  no  others^  have  been 
made,  he  empowers  the  defendant  by  his  general  denial  to  have 
the  state  of  the  account  investigated,  the  extent  to  which  the  orig- 
inal demand  has  been  reduced  by  payments  ascertained,  and  the 
amount  of  the  balance  determined.  See  Quin  v.  Lloyd,  41  N.  Y. 
349 ;  White  v.  Smith,  46  id.  418  ;  Pom.  Rem.  740. 

The  district  court,  therefore,  erred  in  excluding  the  evidence  of 
payment  offered  in  behalf  of  the  defendant,  and  the  judgment 
must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered ;  all  the  justices  con- 
curring, except  Thomas,  J.,  not  sitting. 


First    Kational    Bank,  Bespondent,  v.  Honetmak  et    al., 

Appellants. 

Mortgage— Bights  of  the  Grantee  of  the  Equity. 

In  an  action  to  foreclose  by  the  assignee  of  a  mortgage  to  secnre  fntore 
adyances,  an  owner  of  the  equity  of  redemption  wiU  be  permitted  to  im- 
peach a  settlement  as  to  the  amoant  due,  made  by  the  parties  to  the  mort- 
gage after  the  conveyance  of  the  equity. 

(Argued  Feb.  18, 1888;  reversed  Feb.  24,  1888;  opinion  filed  June  8, 1889.) 

APPEAL  from  the  district  court,  Oass  county ;  Hon.  W.  B. 
McCoNNELL,  Judge. 

The  action  was  to  foreclose  a  mortgage  given  to  secure  future 
advances,  and  was  brought  by  an  assignee.  Before  the  assign- 
ment to  the  plaintiff  an  agreement  as  to  the  amount  which  had 
been  advanced  on  the  security  of  the  mortgage  was  made  between 
the  mortgagor  and  mortgagee  and  was  evidenced  by  the  notes  of 
the  former  for  the  amount.  Prior  to  this  agreement,  however, 
the  mortgagor  had  conveyed  the  premises  to  these  defendants. 
Defense,  that  a  less  sum  was  in  fact  advanced  than  was  evidenced 
by  such  agreement.  Evidence  to  establish  this  defense  was  ex- 
cluded on  the  trial,  and  such  ruling  is  the  principal  ground  of 
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error  assigned.    The  plaintiff  had  jndgment  and  the  defendants, 
mortgagors'  grantees,  appealed. 

D.  H.  Twaneyy  B.  M,  Pollock  and  S.  B.  BarUeUy  for  appel- 
lants. 

The  only  question  is,  what  is  the  land  liable  for  nnder  the 
mortgage?  The  court  found  that  the  last  advanoement  was 
December  20, 1878.  It  also  found  that  on  the  31st  of  December, 
1878,  Ebenezer  Honeyman  transferred  all  his  right,  title  and  in- 
terest in  the  mortgaged  premises  to  John  Honeyman.  If  Forrest, 
the  mortgagee,  had  brought  the  action  the  amount  of  his  lien 
against  the  land  would  be  the  sum  advanced  up  to  December  20, 
1878,  and  the  bnrden  of  showing  this  would  have  been  on  him. 
Fisher  v.  Ottis,  3  Pinney,  91 ;  Jones,  Chat.  Mort.,  §  94.  The  bur- 
den was  also  on  Forrest's  assignee.  Fisher  v.  Ottis,  supra  /  see, 
also,  1  Jones,  Mort.,  §  378  ;  Kline  v.  McGuckin,  25  N.  J.  Eq.  433. 

As  soon  as  Ebenezer  parted  with  his  title  his  grantee  succeeded 
to  his  rights.  Wood  v.  Goodf  ellow,  43  Cal.  189 ;  Campbell  v.  Hall, 
16  N.  T.  579.  The  mortgagor  after  the  3l6t  of  December,  1878, 
had  no  power  to  create  any  charge  apon  the  land.  Lord  v.  Mor- 
ris, 18  Cal.  491 ;  Barber  v.  Bable,  36  id.  20 ;  Wood  v.  Goodfellow, 
43  id.  188 ;  McGready  v.  McGready,  17  Mo.  697 ;  Wilson  v.  Simp- 
son, 4  So.  Eep.  843 ;  Vrooman  v.  King,  36  N.  T.  482 ;  Addler  v. 
Apt,  14  N.  W.  Eep.  63  ;  Ferris  v.  Boxwell,  25  id.  592  ;  Thomp- 
son V.  Thompson,  9  Ind.  323,  68  Am.  Dec.  642  ;  Padgett  v.  Law- 
rence, 10  Paige,  170,  40  Am.  Dec.  233;  Lent  v.  Shear,  26  Cal.  370. 

Appellants  were  not,  therefore,  bound  by  the  settlement  of  the 
parties  made  August  12,  1879,  and  the  court  erred  in  rejecting 
the  evidence  impeaching  it. 

Chaa.  A.  Pollock^  for  respondent. 

Appellants  all  claim  under  Ebenezer  Honeyman  and  had  full 
knowledge  of  his  mortgage  to  Forrest.  It  will  doubtless  be  con- 
ceded that  the  grantees  of  John  Honeyman  (who  got  his  title  from 
Ebenezer)  stand  in  the  same  relation  to  the  Forrest  mortgage  as 
John  himself  did  at  the  time  the  title  passed  from  him ;  and  that 
the  respondent  occupies  at  least  as  good  a  position  to  the  transac- 
tion as  Forrest  did  when  he  assigned  his  mortgage  to  it.  Cent.  N. 
Bank  v.  N.  B.  Com.,  50  N.  Y.  580 ;  1  Jones,  Mort  841 ;  2  id.  1202. 
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'    From  the  foregoing^  respoudent  claims : 

I.  T/uzt  without  actual  notice  to  ^arrest  qf  junior  interests  in 
the  property  John  Honeyman  is  bound  hy  the  accounting  and 
settlement  between  Ebenezer  and  Forrest  to  the  same  extefU  that 
Ebenezer  is.  Tiedman,  Beal  Prop.,  §  340 ;  Stnyvesant  v.  Hall,  2 
Barb.  Oh.  158 ;  Blair  v.  Ward,  10  N.  J.  Eq.  126 ;  Guion  v. 
Enapp,  6  Paige,  43. 

II.  That  John,  by  his  laches  and  inexcusable  silence,  is  estopped 
from  claiming  title  to  the  property  at  the  time  of  the  settlement. 
Bigelow,  Estoppel,  434, 437, 452,  453 ;  Pickard  v.  Sears,  6  Ad.  & 
E.  469  ;  Phillip,  Ev.  464 ;  2  Pomeroy,  Eq.,  §§  264, 499,  600,  806 ; 
Dazill  V.  Odel,  3  Hill,  219 ;  Smith,  Lead.  Cas.  562. 

III.  John  and  his  grantees  stand  in  the  same  relation  to  Forrest 
as  Ebenezer  does.  Lockwood  v.  Thorn,  18  N.  Y.  292 ;  Martin  v. 
Beckwith,  4  Wis.  219  ;  Marsh  v.  Cass,  30  id.  531 ;  Hoyt  v.  Mc- 
Laughlin, 52  id.  280 ;  Stevens  v.  Co.  of  Saginaw,  29  N.  W.  Rep. 
492;  Hurley  v.  Eleventh  Ward  Bk.,  76  N.  Y.  618. 

IV^.  OoUusion,  fraud  and  mistake  can  only  be  proven  upon 
definite  and  specific  allegations,  made  by  the  party  desiring  to  in* 
trodnce  evidence  for  that  purpose.  Slee  v.  Bloom,  20  Johns.  669; 
Baker  v.  HoflE,  62  How.  Pr.  382;  Weed  v.  Small,  8  Paige,  575; 
Eilpatrick  v.  Heuson,  1  S.  Bep.  189. 

Spencer,  J.  {After  stating  the  above  facts.)  This  action  was 
brought  to  foreclose  a  mortgage  executed  on  the  9th  day  of  Novem- 
ber. 1878,  by  Ebenezer  Honeyman  to  one  George  Forrest,  on 
certain  premises  in  Cass  county  described  in  the  complaint.  The 
object  and  purpose  of  the  mortgage  was  to  secure  the  payment  of 
certain  sums  of  money  which  said  Forrest  had  advanced  to  and 
for  said  mortgagor,  and  also  such  further  sums  as  he  should  ad- 
vance to  and  lor  him,  from  time  to  time,  in  the  future.  It  was 
provided  by  said  mortgage  that  the  same  should  be  void  on  the 
payment  by  the  said  Honeyman  of  all  sums  of  money  already  ad  • 
vanced  to  and  for  him  by  said  Forrest,  and  on  payment,  also,  of 
all  promissory  notes  and  bills  of  exchange  made  by  the  said  mort- 
gagor to  said  Forrest,  or  indorsed  or  accepted  by  him,  and  of  all 
sums  of  money,  and  the  interest  thereon,  at  the  rate  of  7%  per  an- 
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nnm,  which  might  be  advanced  in  the  future  by  said  Forrest  to  or 
for  or  on  account  of  said  mortgagor ;  and  that  on  default  in  the 
payment  of  any  of  the  moneys  so  advanced  and  secured  by  the 
said  mortgage  the  whole  amount  thereof  should  become  due  and 
payable,  and  said  mortgage  might  be  forclosed,  and  said  premises 
sold  for  the  payment  thereof.  Certain  sums  of  money  had  been 
advanced  by  Forrest  to  the  said  Ebenezer  Honeyman,  and  for  him 
at  the  time  and  previous  to  the  execution  of  said  mortgage ;  and 
subsequently  thereto  there  was  advanced  by  said  Forrest  to  and 
for  said  Honeyman,  and  upon  his  account  from  time  to  time,  cer- 
tain sums  of  money  for  which  this  mortgage  was  considered  as 
security  for  the  payment.  On  the  12th  day  of  August,  1879,  said 
Forrest  and  Honeyman,  the  mortgagor,  had  an  accounting  and 
settlement  of  their  affairs,  and  concluded  an  agreement  between 
themselves  that  the  sum  of  money  so  advanced  by  said  Forrest  to 
and  for  said  Honeyman  was  $3,782,  and  that  said  mortgage  should 
be  security  for  that  sum,  with  interest  at  the  rate  of  lO^j^  per  an- 
num from  that  date.  As  evidence  of  this  settlement  and  agree- 
ment, the  said  Honeyman  at  that  time  executed  and  delivered  to 
said  Forrest  his  seven  promissory  notes,  bearing  date  on  that  day 
for  different  amounts,  bat  aggregating  said  sum  of  $3,782,  payable 
in  from  one  to  twelve  months,  with  interest  as  aforesaid.  No 
money  was  advanced  by  said  Forrest  on  the  security  of  said  mort- 
gage, subsequently  to  that  date.  On  the  9th  day  of  August,  1883, 
said  mortgage,  and  the  debt  secured  thereby,  was  by  said  Forrest 
duly  assigned  and  delivered  to  the  plaintiff  in  this  action.  Default 
having  occurred  in  the  payment  of  the  moneys  thereby  secured,  this 
action  was  brought  for  a  foreclosure  of  said  mortgage,  and  a  sale 
of  the  premises ;  the  amount  claimed  to  be  due  being  the  sum  as 
fixed  by  said  agreement  and  notes.  It  is  admitted,  or,  at  least,  un- 
disputed, that  no  part  of  the  sum  so  agreed  upon  or  interest  has 
been  paid. 

The  defendants  May  Honeyman  and  John  Reed  each  an- 
swered the  complaint  in  said  action  separately,  and  for  defense  to 
said  action  alleged,  among  other  things,  that  said  Ebenezer  Honey- 
man, the  mortgagor,  had,  prior  to  the  settlement  and  agreement 
between  him  and  said  Forrest,  and  the  execution  of  said  notes,  and 
prior  to  the  assignment  of  said  mortgage  to  the  plaintiff,  to*wit| 
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on  December  31, 1878,  conveyed,  for  a  valuable  consideration,  all 
of  the  premises  described  in  said  mortgage  to  one  John  Honej- 
man,  and  that  they  were  each  owners  of  separate  parcels  of  said 
mortgaged  premises ;  and  they  each  further  alleged  that  said  For- 
rest had  not  in  fact  advanced  any  money  to  or  for  or  on  account 
of  said  Ebenezer  Honeyman  for  which  said  mortgage  was  secu- 
rity, and  denied  that  the  amount  as  fixed  by  said  agreement  and 
alleged  in  the  complaint  to  be  due  on  said  mortgage  was  due  in 
fact.  Upon  the  trial  of  the  action  the  district  court  found  as  a 
fact,  and  it  is  undisputed,  that  said  Ebenezer  Honeyman,  the 
mortgagor,  transferred  and  conveyed  a]l  his  interest  and  title  in 
and  to  the  mortgaged  premises  to  John  Honeyman  by  warranty 
deed  dated  December  31,  1878,  which  deed,  however,  was  not 
recorded  in  the  proper  register's  office  until  August  13, 1879 ;  it 
having  been  executed  before  the  settlement  between  Ebenezer 
Honeyman  and  said  Forrest,  but  not  recorded  until  after  the  as- 
signment of  said  mortgage  to  said  plaintiff.  The  defendants  May 
Honeyman  and  John  Beed  also  on  said  trial  offered  to  prove  that 
said  Forrest  had  not  in  fact  made  the  payments  and  advances  as 
agreed  upon  in  the  settlement  between  him  and  said  Ebenezer 
Honeyman,  and  as  evidenced  by  said  notes,  and  that  consequently 
a  less  sum  was  due  on  said  mortgage  than  evidenced  by  such 
agreement  and  claimed  in  the  complaint.  To  this  proof  the  plain- 
tiff objected,  upon  the  grounds  substantially,  that  it  was  immate- 
rial, irrelevant,  and  incompetent,  for  the  reason  that  it  sought  to 
open  the  accounting  and  impeach  the  settlement  made  between 
the  mortgagor  and  mortgagee ;  and  that  the  defendants,  and  all 
persons  claiming  under  said  Ebenezer  Honeyman,  were  bound 
and  estopped  by  such  settlement.  This  objection  was  sustained  by 
the  court,  and  to  such  ruling  the  defendants  duly  excepted.  The 
plaintiff  had  judgment  as  prayed  for  in  the  complaint,  and  that 
there  was  due  on  said  mortgage  $3,782  and  interest ;  and  the  de- 
fendants May  Honeyman  and  John  Eeed  appealed  to  this  court, 
assigning  several  grounds  of  error,  and,  among  others,  the  ruling 
of  tlie  court  above  mentioned,  which  presents  the  only  question 
we  deem  it  necessary  to  examine,  namely,  whether  the  plaintiff, 
the  assignee  of  said  mortgage,  took  it  subject  to  the  right  of  the 
owners  of  the  equity  of  redemption  of  the  mortgaged  premises  to 
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impeach  the  agreement  made  between  the  mortgagor  and  mort- 
gagee as  to  the  amount  secured  by  the  mortgage ;  in  other  words, 
whether  grantees  of  a  mortgagor  may,  as  against  the  assignee  of 
the  mortgage,  impeach  an  agreement  and  settlement  made  by  the 
mortgagor  and  mortgagee  as  to  the  amount  due  on  a  mortgage 
given  to  secure  future  advances,  such  agreement  having  been  made 
subsequent  to  the  grant  of  the  equity  of  redemption. 

That  the  assignee  of  a  mortgage  takes  it  subject  to  all  the  equi- 
ties existing  between  the  mortgagor  and  mortgagee  has  long  been 
a  well-settled  proposition,  and  iq  a  familiar  principle  of  law. 
Clute  V.  Robinson.  2  Johns.  595 ;  Ellis  v.  Messervxe,  11  Paige, 
467.  The  plaintiff  in  this  action,  therefore,  took  the  mortgage 
subject  to  any  defense,  legal  or  equitable,  which  the  original 
mortgagor  could  have  made  to  it  had  he  continued  to  own  the 
mortgaged  premises,  Gould  the  mortgagor  have  controverted  in 
this  action  the  amount  due  on  the  mortgage  ?  We  think  this 
question  must  be  answered  in  the  affirmative,  and  this  notwith- 
standing the  settlement  and  agreement  made  between  him  and 
the  mortgagee  as  to  the  amount  that  had  been  advanced  upon  the 
security  of  the  mortgage.  As  between  the  parties  themselves, 
this  agreement  and  settlement,  and  the  giving  of  the  notes  in  pur- 
suance of  it,  were  not,  and  could  not  have  been,  absolutely  con- 
clusive, so  as  to  have  deprived  the  mortgagor  of  the  right  to  have 
Utigated  the  question  of  the  amount  secured,  if  he  had  so  desired, 
as  against  the  mortgagee.  While,  as  between  them,  the  notes 
which  were  given  in  pursuance  of  the  agreement  were  prima 
foGie  evidence  of  the  amount  advanced  by  Forrest,  and  for  the 
payment  of  which  the  mortgage  was  security,  neither  party  was 
concluded  by  it.  On  the  contrary,  under  proper  pleadings,  it 
would  have  been  competent  for  either  party  to  the  mortgage  or 
the  assignee  of  the  mortgage  debt  to  show  that  the  sum  actually 
advanced  was  either  more  or  less  than  the  amount  stated  in  the 
notes,  and  the  amount  for  which  the  mortgage  stood  as  security 
would  have  been  increased  or  diminished  according  as  it  would 
have  been  determined  whether  the  amount  advanced  was  greater 
or  less  than  tne  sum  originally  agreed  upon.  The  accounting  and 
agreement  between  the  mortgagor  and  mortgagee,  as  to  the 
amount  which  had  been  advanced  as  between  them,  had  the  effect 
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of  an  acooant  stated,  and  nothing  more ;  and  upon  the  trial  of  the 
cause  the  mortgagor  (being  personallj  liable  for  the  payment  of 
anj  deficiency  in  the  event  that  npon  the  foreclosure  sale  the 
premises  .should  sell  for  a  sum  less  than  was  due  on  the  mortgage) 
had  the  right,  under  proper  averments  in  his  answer,  to  show  that 
a  mistake  had  been  made  in  the  agreement  between  him  and  For- 
rest, and  that  the  sum  actually  advanced  was  in  fact  less  than  the 
sum  agreed  upon  and  for  which  the  notes  were  given. 

The  rule  which  governs  accounts  settled,  in  regard  to  their  im- 
peachment, IB  thus  stated,  by  Mr.  Justice  Seldbn  in  Lockwood  v. 
Thome,  18  N.  Y.  292 :  "  An  account  stated  or  settled  is  a  mere 
admission  that  the  account  is  correct  It  is  not  an  estoppel.  The 
account  is  still  open  to  impeachment  for  mistakes  or  errors.  Its 
effect  is  to  establish,  jTrimayboi^,  the  accuracy  of  the  items,  with- 
out other  proof,  and  the  party  seeking  to  impeach  it  is  bound  to 
show  affirmatively  the  mistake  or  error  allied.  The  force  of  the 
admission,  and  the  strength  of  the  evidence  which  will  be  neces- 
sary to  overcome  it,  will  depend  upon  the  circumstances  of  the 
case.  An  account  stated,  which  is  shown  to  have  been  examined 
by  both  parties,  and  expressly  assented  to  or  assigned  by  them, 
would  afford  stronger  evidence  of  the  correctness  of  its  items  than 
if  it  merely  appeared  that  it  had  been  delivered  to  the  party,  or 
sent  by  mail,  and  acquiesced  in  for  a  sufficient  length  of  time  to 
entitle  it  to  be  considered  as  an  account  stated.  So,  too,  an  ao- 
coant  settled  —  that  is,  when  the  balance  it  exhibits  has  been  paid 
or  adjusted  between  the  parties  —  is  stronger  evidence,  and  re- 
quires more  proof  to  overcome  it,  than  a  mere  account  stated. 
Bat  the  parties  are  never  precluded  from  giving  evidence  to  im- 
peach the  account,  unless  the  case  is  brought  within  the  principles 
of  an  estoppel  inpaiSy  or  of  an  obligatory  agreement  between  the 
parties ;  as,  for  instance,  where,  npon  a  settlement,  mutual  com- 
promises are  made."  The  rale  as  thus  aptly  stated  is  undoubtedly 
correct,  and  is  sanctioned  by  the  highest  authority 'in  this  country 
and  England. 

Applying  this  principle  to  the  case  at  bar,  it  will  be  readily ' 
perceived  and  is  indisputable  that  Ebenezer  Honeyman,  the  mort- 
gagor, was  entitled,  had  he  so  desired,  upon  the  trial  of  this  action, 
to  have  shown  that  a  less  sum  was  in  fact  advanced  upon  the  se- 
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caritj  of  the  mortgage  than  appeared  from  the  notes,  even  as 
against  the  plaintiff,  the  mortgage  not  having  been  assigned  to  said 
plaintiff  until  after  the  maturity  of  all  of  said  notes ;  and,  even  if 
they  had,  it  is  probable  that  the  mortgage  itself  would  have  fur- 
nished such  notice  to  its  assignee  as  not  to  have  precluded  proof 
of  the  amount  actually  advanced  upon  its  security.  But  that  is 
a  question  not  necessary  to  be  considered  here. 

The  assignee  of  a  mortgage  takes  it,  also,  subject  to  the  equities 
of  a  grantee,  mediate  or  remote,  of  the  mortgagor,  as  against  the 
mortgagee  or  his  assigns,  if  sach  grantee  be  in  possession.  Such 
an  assignee  stands  in  the  place  of  the  person  from  whom  he  pur- 
chased the  mortgage,  as  was  said  by  Lord  Thublow  in  Davies  v. 
Austen,  1  Yes.  Jr.  247 :  ^'  A  purchaser  of  a  chose  in  action  must 
always  abide  by  the  case  of  the  person  from  whom  he  buys ;  that 
I  take  to  be  a  universal  rule."  In  Coles  v.  Jones,  2  Vern.  692, 
it  was  held  by  Lord  Habooubt  that-,  although  the  assignee  comes 
in  upon  a  full  and  valuable  consideration,  yet  he  must  take  the 
land  subject  to  the  same  equity  as  it  was  in  the  obligee's  hands. 
It  is  very  clear  that  when  a  mortgage  is  assigned  without  privity 
of  the  mortgagor  the  assignee  takes  it  subject  to  the  eqaities  be- 
tween the  mortgagor  and  mortgagee.  A  similar  decision  was 
made  in  Matthews  v.  Wallwyn,  A  Ves.  118.  See,  also,  Davis  v. 
Bechstein,  69  N.  T.  440 ;  Andrews  v.  Torrey,  14  N.  J.  Eq.  855. 
And  such  an  assignee  takes  the  mortgage  subject,  not  only  to 
any  latent  equities  which  exist  in  favor  of  the  mortgagor,  but  also 
to  like  equities  in  favor  of  other  persons .  Bush  v.  Lathrop,  22 
N.  Y.  535 :  Schafer  v.  Reilly,  50  id.  61. 

'  In  this  discussion  it  will  be  borne  in  mind  that  under  the  law 
of  this  territory  mortgages  are  mere  liens  upon  the  land  covered 
by  them,  the  mortgagor  in  both  law  and  eqaity  being  regarded  as 
the  owner  of  the  fee,  and  the  mortgage  a  mere  chose  m  action  — 
a  security  of  a  personal  nature.    Comp.  Ijaws,  §  4346. 

From  what  has  been  said,  and  from  the  antnorities  cited,  it  will 
be  perceived  that  the  plaintiff  took  the  mortgage  in  suit  subject  to 
all  the  equities  which  existed  in  favor  of  the  mortgagor  or  of  his 
grantees,  directly  os  indirectly,  and  that  neither  oi  them  were 
concluded  by  the  agreement  proved,  and  the  execution  and  deUv« 
ery  of  the  notes ;  tiiat  the  grantee  could  avail  himself  of  any  de- 
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fense  which  the  mortgagor  could  employ.  Bat  though  the  mort- 
gagor had,  after  his  convejance  to  these  appellants  or  their  gran- 
tors, by  his  act  estopped  himself  from  controverting  the  amount 
secured  by  the  mortgage,  it  would  not  have  precluded  the  owner 
of  the  premises  from  proving  the  true  amount  advanced,  and  for 
which  the  mortgage  was  in  fact  security,  unless  they  or  their 
grantors  were  parties  to  such  act,  or  knew  of  it,  which  it  is  not 
pretended  they  did  in  this  case. 

The  mortgagor  having  conveyed  the  mortgaged  premises  before 
any  agreement  was  made  between  him  and  the  mortgagee  as  to  the 
amount  which  had  been  advanced,  his  grantee  of  th^  premises  is 
subject  to  the  payment  of  only  such  sum  of  money  as  had  in  fact 
been  advanced  upon  that  security,  and  it  was  not  competent  for 
the  mortgagor  and  mortgagee  to  afterward  enter  into  any  agree- 
ment or  contract  by  which  such  sum  should  be  increased,  and  the 
rights  of  the  owners  of  the  premises  impaired. 

The  owner  of  mortgaged  premises,  under  a  title  from  the  mort- 
gagor, either  immediately  or  remotely,  is  substituted  for  him  to  a 
great  extent,  and  succeeds  to  his  rights.  The  mortgage  is  a  lien 
upon  his  property,  and  if  the  debt  secured  by  it  be  not  paid,  the 
premises  covered  by  it  become  the  primary  fund  for  the  payment 
of  such  portion  of  the  debt  as  may  remain  unpaid,  and  hence  he 
is  the  person  most  usually  interested  in  the  amount  of  the  incum- 
brance. After  the  conveyance  of  the  title  to  the  mortgaged 
premises  by  the  mortgagor  to  John  Honeyman,  the  appellants' 
grantor,  the  former  was  powerless  to  do  any  act  or  make  any 
agreement  which  would  increase  the  amount  of  the  obligation  se- 
cured by  the  mortgage,  or  to  bind  his  grantee,  or  those  who  should 
succeed  to  his  title,  by  one  or  a  series  of  conveyances,  by  any 
agreement  he  might  make  with  the  mortgagee  or  his  assigns  with- 
out their  knowledge  or  consent.  President,  etc.,  v.  Rosevelt,  9 
Cow.  409 ;  Hartley  v.  Tatham,  2  Abb.  Dec.  333.  It  is  not  pre- 
tended that  either  of  these  defendants  knew  of  such  agreement, 
or  consented  to  it.  The  agreement,  therefore,  of  the  mortgagor 
and  mortgagee,  as  to  the  amount  which  had  been  advanced  upon 
the  security  of  tJie  mortgage,  was  as  to  thei^e  defendants  wholly 
without  force,  and  of  no  binding  effect  whatever.  The  evidence 
offered  by  the  defendants  for  the  purpose  of  showing  that  a  less 
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sum  had  in  fact  been  advanced  on  the  mortgage  was,  therafore, 
competent,  material,  and  proper,  and  the  ruling  of  the  court  in 
exclading  such  testimony  was  erroneous,  and  prejudiced  the  de- 
fendants' rights.  For  these  reasons  the  judgment  appealed  from 
must  be  reversed,  and  a  new  trial  ordered.  All  the  justices  con- 
curring. 


Thompson,  Bespondent,  v.  Sohaktzel,  Appellant. 

1.  Trover  and   Conversion— Measure  of  Damages— Trial— In- 
structions.- 

The  measure  of  damages  for  the  conversion  of  personal  property  by 
§  4603,  C.  L.,  is  the  value  of  the  property  at  the  date  of  the  oonveraion 
with  interest  thereon,  or,  whero  the  action  is  prosecuted  with  reasonable 
diligence,  the  highest  market  value  at  any  time  between  the  conversion 
and  verdict  at  the  option  of  the  injured  party.  The  plaintiff  in  his  oomplaint 
demanded  judgment  for  the  value  at  the  date  of  the  conversion  with  inter- 
est. The  court  over  objection  admitted  proof  of  value  intermediate  the  con- 
version and  verdict;  but  in  its  charge  to  the  jury  limited  the  damages  to  the 
value  at  the  date  of  the  conversion  with  interest.  There  was  no  sufficient 
evidence  of  the  value  of  the  property  at  the  date  of  the  conversion  to  sup- 
port the  verdict;  held,  the  judgment  must  be  reversed. 

2.  Same — Election  of  Measure  of  Damages. 

The  question  of  the  plaintiff's  election  of  the  measure  of  damages  he 
will  rely  upon  under  this  statute  considered,  but  not  determined. 

(Argued  February  13,  1889;  reversed  and  opinion  filed  June  8,  1889.) 

APPEAL  from  the  district  court,  Minnehaha  county ;  Hon. 
Jambs  Spenoeb,  Judge. 

O.  0.  Bailey  and  H.  H.  Keithj  for  appellant. 

At  common  law  in  actions  of  trover  the  measure  of  damages 
was  the  value  of  the  property  at  the  time  of  the  conversion  with  the 
interest  up  to  the  time  of  the  judgment  Shepard  v.  Pratt,  16 
Kan.  209 ;  Burney  v.  Phelps,  3  Rich.  (S.  C.)  191 ;  Curtis  v. 
Ward,  20  Conn.  204 ;  Raybum  v.  Pryor,  14  Ark.  606  ;  Funk  ▼. 
Dillon,  21  Mo.  294 ;  Nesbitt  v.  St.  Paul  Lumber  Co.,  21  Minn. 
491 ;  Walker  v.  Bosland,  21  Mo.  289 ;  Finch  v.  Blount,  7  C.  & 
P.  478  ;  Mercer  v.  Jones,  3  Camp.  477 ;  Amswath  v.  Bowen,  9 
Wis.  348;  Hurd  v.  Hubbell,  26  Conn.  889 ;  Backenstoss  v.  Stabler, 
88  Pa.  St.  251 ;  6  Wait's  Act.  &  Def.  p.  222,  §  9. 
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Afi  respondent  elected,  bj  his  complaint,  to  take  the  common- 
law  measure,  in  preference  to  the  option  given  bj  the  Code,  he 
must  be  held  to  prove  the  valae  of  the  stock  on  the  date  of  the 
alleged  conversion.  Any  evidence  tending  to  prove  any  other 
measure  was  inadmissible.  Waterson  v.  Seat,  10  Fla.  326 ;  Pal- 
mer Co.  V.  Ferrill,  17  Pick.  58  ;  McLaren  v.  Birdsong,  24  Qa.  359; 
Green  v.  City  of  Fall  Itiver,  113  Mass.  262 ;  Chandler  v.  Jamaica 
Pond  Co.,  122  id.  305. 

The  verdict  was  against  the  weight  of  evidence. 

T.  B.  MoMartin,  for  respondent. 

Damages  in  conversion  under  our  Code  are  not  measured  by  the 
demand  in  the  complaint.  The  right  of  the  highest  market  value 
is  predicated  upon  diligence  in  prosecuting  the  action.  Hence, 
the  complaint  may  pray  for  one  relief,  and  plaintiff  be  entitled  in 
the  language  of  the  statute  to  this  optional  measure  up  to  the 
time  of  verdict.  Suppose  the  stock  sued  for  were  of  fluctuating 
value,  from  week  to  week,  during  the  pendency  of  the  cause, 
under  their  claim,  plain tiif  would  have  had  to  ask  leave  to  amend 
his  complaint  so  far  as  the  prayer  was  concerned.  Suppose  the 
court  had  refused  as  many  applications,  would  it  have  deprived 
him  from  claiming  the  *'  highest  market  value  up  to  the  time  of 
verdict  % "    The  answer  is  plain. 

The  question  of  value  was  properly  submitted  to  the  jury  and 
there  was  abundance  of  evidence  to  sustain  the  finding  on  that 
point. 

Tbipp,  C.  J.  This  is  an  action  in  the  nature  of  trover  brought 
against  the  defendant  to  recover  for  the  alleged  conversion  of  150 
shares  of  stock  of  the  Sioux  Falls  Brewing  Company.  The 
complaint,  after  setting  out  the  incorporation  of  plaintiff  and  the 
subsequent  appointment  of  the  receiver,  alleges  that  '^  among  the 
assets  of  the  bank  were  three  promissory  notes  executed  by  Gteorge 
A.  Enott  to  the  bank  —  two  for  five  thousand  dollars  each,  and  one 
for  four  thousand  one  hundred  and  fifty  dollars  and  seventy-nine 
cents  —  all  dated  September  15, 1885,  bearing  interest  from  date 
at  ten  per  cent,  payable  on  demand ;  that,  for  security  for  the  pay- 
ment of  said  notes,  said  Enott  pledged  with  the  First  National 
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Bank  one  hundred  and  fifty  certificates  of  shares  of  stock  of  the 
Sioux  Falls  Brewing  Company  of  the  value  of  twenty-five 
thousand  dollars ;  that  said  certificates  of  stock,  of  the  value  as 
aforesaid,  came  into  the  possession  of  the  def endant,  Jacob  Schaet- 
zel,  Jr.;  that  on  April  8, 1886,  the  plaintiff  caused  demand  to  be 
made  of  defendant  for  the  possession  of  said  certificates  of  stock ; 
and  that  defendant  refuses  to  deliver  possession,  and  converted 
the  same  into  his  own  use  to  the  damage  of  plarntifi" —  and  do* 
mands  judgment  ^^  for  $25,000,  and  interest  thereon  from  April 
8,  1886,  and  costs." 

The  answer  admits  the  incorporation  of  the  plaintiff  bank,  and 
the  appointment  and  qualification  of  the  receiver,  but  denies  the 
other  allegations  of  the  complaint. 

The  defendant  also  alleges,  in  substance,  that  he  received  only 
100  shares  of  the  stock  described  in  the  complaint,  and  that  they 
were  received  by  him  from  the  plaintiff  bank  as  security  for  ser- 
vices rendered  by  him  for  the  bank,  for  which  no  amount  has 
been  paid  or  tendered  him  ;  and  he  further  alleges  that  he  trans- 
ferred said  shares  to  one  Moriz  Levinger  under  and  by  virtue  of  a 
contract  made  by  said  Levinger  with  said  bank,  and  for  which  the 
said  Levinger  paid  the  said  bank,  no  part  of  which  said  amount 
has  been  repaid  said  Levinger,  but  that  said  contracts,  etc.,  have 
been  recognized  and  ratified  by  said  receiver. 

It  will  be  observed  that  the  phdntiS,  in  its  prayer  for  relief,  de> 
mands  ''  judgment  for  $25,000,  with  interest  from  the  8th  day  of 
April,  1886,"  the  day  of  the  alleged  conversion.  Under  ourstat- 
ute  giving  damages  for  conversion  of  personal  property,  ^^  the 
detriment  caused  by  the  wrongful  conversion  of  personal  property 
is  presumed  to  be  (1)  the  value  of  the  property  at  the  time  of  the 
conversion,  with  the  interest  from  that  time ;  or,  (2)  where  the 
action  has  been  prosecuted  with  reasonable  diligence,  the  highest 
market  value  of  the  property  at  any  time  between  the  conversion 
and  the  verdict,  without  interest,  at  the  option  of  the  injured 
party,"  etc.  §  4603,  Comp.  Laws.  And  the  defendant  con- 
tended at  the  trial  that,  plaintiff  having  demanded,,  in  the  prayer 
of  the  complaint,  the  value  of  the  property  on  the  day  of  the 
alleged  conversion,  with  interest  therefrom,  he  had  exercised  his 
option  under  the  statute,  and  could  not  be  permitted  to  give  in  evi« 
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dence  the  value  of  the  property  intermediate  the  alleged  conver- 
eion  and  the  verdict ;  but  the  court  admitted  such  evidence  over 
the  defendant's  objection,  and  subsequently  rejected  defendant's 
offer  to  prove  the  value  of  the  property  on  the  day  of  the  alleged 
conversion,  to  which  rulings  of  the  court  the  defendant  duly  ex- 
cepted. Subsequently,  in  his  charge  to  the  jury,  the  judge  ex- 
pressly limited  them  in  their  assessment  of  damages  to  the  value 
of  the  property  on  the  day  of  the  alleged  conversion,  with  interest 
to  the  time  of  the  verdict.  The  coart  evidently,  upon  a  review  of 
the  whole  case,  when  he  came  to  charge  the  jury,  concluded  to 
treat  the  prayer  of  the  complaint  as  an  exercise  of  plaintiff's  option 
as  to  the  measure  of  damage  given  by  the  statute.  The  statute  is 
a  peculiar  one,  and  was  evidently  taken  from  Oalifomia,  where  it 
was  adopted  in  the  Revision  of  1873.  It  was  evidently  intended 
to  settle  the  conflict  of  authority  as  to  the  measure  of  damages  in 
conversion  of  personal  property.  The  English  rule  seems  to  have 
been  to  leave  the  measure  of  damage  to  the  discretion  of  the  jury, 
except  in  case  of  stocks,  in  which  the  time  of  the  trial  was  fixed 
as  the  date  of  value.  In  America,  however,  the  universal  rule 
seems  to  have  been  for  the  courts  to  establish  the  measure  of  dam- 
ages as  a  question  of  law ;  and,  while  the  great  weight  of  author- 
ity seems  to  be  in  favor  of  the  rule  as  it  existed  in  this  territory 
prior  to  the  amendment  of  1885,  to-wit,  the  value  of  the  property 
at  the  time  of  conversion,  with  interest  to  the  time  of  verdict, 
yet  a  number  of  states  —  notably  New  York,  California,  Penn- 
sylvania  and  Iowa  —  in  case  of  stocks,  early  adopted  the  rule  sub- 
stantially as  laid  down  by  our  Amendment  of  1885.  Nearly  all 
of  these  states,  however,  have  either  abrogated  the  rule  or  so  far 
modified  it  as  to  allow  the  highest  intermediate  value  between  the 
time  of  the  conversion  and  a  reasonable  time  after  the  owner  has 
received  notice  to  enable  him  to  replace  the  stock ;  and  a  very  late 
decision  of  the  supreme  court  of  the  United  States,  in  case  of 
stocks,  upon  a  review  of  the  cases,  adopts  this  as  the  latter  and  better 
rule.  Gallagher  v.  Jones,  9  Sup.  Ct.  Bep.  335.  California,  how- 
ever, after  a  modification  of  the  rule  by  her  courts,  has  again  by 
statute  returned  to  substantially  the  rule  originally  adopted  in  that 
state,  giving,  however,  to  the  party  injured  the  option  as  to  which 
measure  or  rule  of  damages  he  will  adopt ;  and  we  have  enacted 
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the  California  role.     One  other  state —  Georgia  —  seems  to  have 
adopted  a  similar  rule.     Georgia  Code,  1873,  §  3077. 

Whether  the  rule  laid  down  by  the  statute  is  the  better  rule,  or 
the  one  announced  by  the  supreme  court  of  the  United  States,  in 
absence  of  statute,  it  is  not  our  province  here  to  inquire.  It  is 
sufficient  that  the  legislature  has  seen  lit  to  settle  the  conflict,  and 
the  only  question  for  the  court  is  to  construe  the  statute  as  adopted. 
The  statute  has  given  to  the  defendant  the  option  of  claiming  the 
value  at  the  date. of  the  conversion,  with  interest,  or  the  highest 
market  value  intermediate  the  conversion  and  the  verdict,  without 
interest,  but  it  nowhere  prescribes  how  or  when  he  shall  exercise 
such  option.  California  has  held,  under  this  statute,  that  when 
he  fails  to  exercise  such  option  the  court  may  exercise  it  for  him. 
Barrante  v.  Garratt,  50  Cal.  114.  And  the  same  court  has  also 
held  that  the  question  of  '^  reasonable  diligence  "  with  .which  the 
action  shall  be  prosecuted  is  a  question  of  law  for  the  court,  upon 
an  admitted  state  of  facts.  Fromm  v.  Mining  Co.,  61  Cal.  629. 
But  I  am  unable  to  find  that  the  court  has  passed  upon  the  ques- 
tion whether  the  plaintiff  can  be  compelled  to  exercise  his  option 
prior  to  the  trial,  or  at  any  time,  or  where  he  has  exercised  such 
option,  that  it  is  final,  or  what  shall  be  construed  as  an  exercise  of 
such  option.  The  question  is  one  not  free  from  difficulty.  The 
defendant  contends  that  he  is  entitled  to  an  election  on  the  plain- 
tiff's part  to  prepare  his  (defendant's)  case  for  trial ;  that  the  evi- 
dence may  be  entirely  different,  and  he  may  require  different  wit- 
nesses in  proving  the  different  values  under  the  option  allowed  the 
plaintiff ;  and  that,  in  any  event,  after  plaintiff  has  made  his  elec- 
tion, he  should  not  be  permitted  to  change  it  on  the  trial ;  and  he 
further  contends  that,  by  demanding  the  value  on  the  date  of  the 
alleged  conversion,  with  interest,  he  has  as  plainly  and  certainly 
exercised  his  option  as  though  he  had  so  expressly  declared  it ; 
and  that  the  prayer  of  the  complaint  is  the  proper,  if  not  the  only, 
place  wnere  the  defendant  ought  to  be  required  to  look  for  the 
remedy,  and  the  extent  ot  the  remedy,  that  the  plaintiff  deems 
himself  entitled  to.  On  the  other  hand,  the  plaintiff  claims  that 
he  is  bound  by  the  remedy  claimed  or  judgment  demanded  in  case 
of  default  only ;  and  that,  in  case  of  defendant's  appearance,  and 
upon  trial  of  the  issues,  he  has  a  right  to  any  remedy  wnich  he 
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may  be  found  entitled  to  upon  the  evidence.  The  record  is  a  long 
one.  These  and  nnmerons  questions  were  pressed  upon  the  atten- 
tion of  the  court  at  the  trial,  which,  in  the  view  we  have  taken  of 
the  case,  we  do  not  deem  it  necessary  or  proper  to  determine ;  and 
as  the  case  mast  be  reversed  upon  the  ground  that,  upon  examina- 
tion of  the  entire  record,  there  is  no  evidence  of  the  value  of  the 
property  on  the  day  of  the  alleged  conversion  sufficient  to  sustain 
the  verdict  —  that  being  the  date  to  which  the  court  confined  the 
inquiry  of  the  jury,  and  which  instruction  they  are  presumed  to 
have  followed  —  we  have  concluded  to  allow  the  entire  case  to  be 
retried,  leaving  the  lower  court  free,  upon  a  new  presentation  of 
such  questions,  should  they  again  arise,  to  pass  upon  them  uncon- 
trolled by  the  action  of  this  court.  All  the  justices  concur.  Spen- 
CEBf  J.,  not  sitting. 


Oswald  bt  al.,  Appellants,  v.  McCauley  et  al.,  Eespondents. 

Homestead,  Character  of  Estate  to  Constitute. 

There  being  nu  qualification  in  the  homestead  act  as  to  the  character  of 
the  estate,  a  judgment  debtor  maj  claim  a  homestead  in  an  undivided  in- 
terest  in  land.  The  test  is,  if  the  interest  is  such  that  it  could  be  sold  on 
execution,  it  can  be  claimed  as  a  homestead  against  a  creditor. 

(Argued  February  7,  1S89;  affirmed  "February  19;  opinion  filed  June  8,  1888.) 

APPEAL  from  the  district  court,  Oass  county;  Hon.  W.  B. 
MoGoNNSLL,  Judge. 

Alf.  E.  Royeaen  {TAonuts  <& Davis,  of  counsel),  for  appellants. 

A  party  claiming  a  homestead  must  be  the  owner  of  it.  This 
position  is  strengthened  by  the  definition  of  ownership  found  in 
the  0.  0.,  §  159,  An  undivided  ownership  is  inconsistent  with 
the  homestead  act  and  this  definition.  This  view  is  in  accord 
with  the  authorities.  West  v.  Ward,  26  Wis.  579;  Wolf  v. 
Fleischaker,  5  CaL  244 ;  Giblin  v.  Jordon,  6  id.  416 ;  Elias  v 
Verdugo,  87  id.  421 ;  Kingsley  v.  Kingsley,  39  id.  67;  Thurston 
y.  Maddocks,  6  Allen,  427 ;  Bemis  v.  Driscoll,  101  Mass.  420. 

In  the  leading  case  holding  the  opposite  doctrine  (Thome  v. 
Thome,  14  la.  54),  the  court  mentions  the  California  decisions, 
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but  claims  that  the  reason  there  given  would  not  apply  under  their 
peculiar  statute.  The  case  of  Hewitt  v.  Banken,  41  la.  35^  is 
based  merely  upon  the  former  decision.  It  is  not  difficult  to  see 
the  distinction  between  the  language  of  our  statute,  which  uses 
the  language,  *^as  hereinafter  defined,"  limiting  the  homestead 
right  to  what  is  defined  as  a  homestead  in  the  statute,  and  that  of 
Iowa  providing,  in  effect,  that  the  homestead,  whatever  its  nature, 
shall  be  exempt,  except  whera  the  statute  excepts  specifically. 

The  case  of  Horn  v.  Tuffs,  39  N.  H.  478,  and  McClary  v.  Bixby, 
36  y  t.  254,  are  as  equally  distinguishable  from  the  case  at  bar. 

It  is  evident  from  an  examination  of  our  statute  that  its  provis- 
ions were  copied  from  those  of  Iowa  with  the  exception  of  the  first 
section.  But  the  Iowa  statute  has  not  the  provisions  of  ours  with 
reference  to  platting  the  homestead  out  by  metes  and  bounds.  In 
this  respect  ours  agrees  substantially  with  that  of  Wisconsin. 
Before  the  adoption  gf  our  law  the  opinion  in  the  case  of  Thorne 
v.  Thorne  had  been  rendered,  but  the  compilers  left  out  the  sec- 
tion on  which  the  case  was  based,  and  adopted  the  provisions  em- 
bodied in  the  Wisconsin  act  referring  to  the  selection  and  platting 
of  the  homestead,  which  had  at  that  time  received  an  interpreta- 
tion by  the  Wisconsin  courts.  Hence,  under  the  rules  of  construc- 
tion of  statutes  taken  from  other  states,  the  case  of  West  v.  Ward, 
supray  ought  to  be  followed. 

C.  E.  Joalvriy  for  respondents. 

There  might  be  force  in  the  argument  of  appellants  if  the  in- 
terest claimed  exceeded  that  allowed  by  law,  but  the  record  shows 
that  it  was  an  estate  less  than  could  be  lawfully  held.  The  true 
test  is,  was  it  an  interest  that  could  be  sold  on  execution  f  Conk- 
lin  V.  Foster,  57  111.  197 ;  Bartholomew  v.  West,  3  Dill.  298 ; 
Deere  v.  Chapman,  25  111.  613 ;  Thomp.,  §§  164,  165,  180,  181, 
182 ;  Spencer  v.  Geissmen,  37  Cal.  99  ;  Brooks  v.  Hyde,  id.  373 ; 
Freeman,  Ex.,  §§  242,  313,  244;  Tarrant  v.  Swain,  15  Kan.  149. 

The  contrary  rule  is  founded  on  convenience  merely.  Thompson, 
§  183 ;  Thurston  v.  Maddocks,  6  Allen,  430 ;  Bemis  v.  Drisooll, 
101  Mass.  321 ;  97  id.  392 ;  Wolf  v.  Fleischacker,  6  Cal,  245 ; 
West  V.  Ward,  26  Wis.  580. 

In  Yermont  and  Iowa  the  force  of  the  reason  of  these  decisions 
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IB  denied.  Thompson,  §§  186, 187, 188 ;  McOlary  v.  Bixby,  86 
Vt.  254 ;  Thorn  v.  Thorn,  14  la.  54 ;  Hewitt  v.  Rankin,  41  id.  35. 

Counsel  are  in  error  in  their  statement  that  the  provisions 
of  onr  statute  in  reference  to  platting  the  homftetead  is  not  con- 
tained in  the  Iowa  statute.  Also,  that  our  provision  on  this  sub- 
ject is  from  Wisconsin.  An  examination  will  show  that  the  act 
is  from  Iowa  where  it  received  a  construction  before  its  adoption 
here. 

The  early  Wisconsin  doctrine  has  been  modified  by  statute. 
As  to  the  early  rule  in  California  its  pourt  has  admitted  it  to  be 
harsh,  but  as  it  had  become  a  rule  of  property  the  court  refused 
to  disturb  it.  An  examination  of  the  Massachusetts  statutes  will 
show  those  cases  inapplicable. 

Cablakd,  J.  The  appellants,  being  judgment  creditors  of 
respondents,  commenced  an  action  in  the  district  court  of  Cass 
county,  for  the  purpose  of  subjecting  the  property  hereinafter 
mentioned  to  the  lien  of  their  judgment.  The  respondents 
claimed  the  same  as  a  homestead.  The  trial  court  found  that  re- 
spondent Frank  B.  McCauley  owned  an  undivided  half  of  lots  2 
and  8  in  block  2  of  Keeny  &  Devitt's  addition  to  the  city  of 
Fargo;  that  respondent  Benjamin  P.  Reynolds  owned  an  un- 
divided one-half  of  said  lot  3,  but  had  no  interest  in  said  lot  2 ; 
that  McCanley  had  occupied  with  his  family  the  second  story  of 
the  buildings  on  lots  2  and  3  as  a  place  of  residence  for  more  than 
three  years,  using  the  first  fioor  thereof  as  a  place  of  business ; 
that  respondent  Reynolds  owned  and  occupied  lot  4  in  block  2  of 
said  addition  as  a  place  of  residence  for  himself  and  family,  and 
occupied  the  ground  floor  of  said  lot  3  as  a  place  of  business,  lot 
3  being  contiguous  to  lot  4 ;  that  Reynolds  and  wife  had  filed 
their  certificate  of  homestead  for  lot  4,  and  the  half  interest  in  lot 
3,  as  required  by  law ;  that  McCauley  and  wife  had  filed  their 
certificate  of  homestead  for  their  half  interest  in  lots  2  and  3 ; 
that  each  of  said  lots  was  twenty-five  by  one  hundred  and  forty 
feet,  and  that  the  whole  of  the  three  lots  were  less  than  one  acre 
in  extent  The  trial  court  held  the  premises  to  be  the  homesteads, 
respectively,  of  Frank  B.  McCauley  and  Benjamin  P.  Reynolds, 
and  not  subject  to  the  lien  of  the  judgment  of  appellants. 
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It  will  thus  be  seen  that  the  only  qnestion  presented  by  the 
record  is^  can  a  homestead  be  claimed  in  this  territory  in  an  undi- 
vided interest  in  land  i  In  determining  this  qnestion  it  must  be 
borne  in  mind  that  this  is  a  contest  between  a  creditor  and  the 
homestead  claimant,  and  what  we  shall  have  to  say  must  be  con- 
sidered as  expressing  our  views  in  cases  where  the  creditor  is  con- 
testing the  homestead  right,  rather  than  where  a  co-tenant  or  owner 
of  the  land  is  contesting  it.  On  grounds  of  public  policy  the 
legislature,  in  order  to  preserve  the  integrity  of  the  family  from 
the  disasters  resulting  from  the  varying  fortunes  of  men,  has 
withdrawn  from  the  reach  of  the  creditor  the  property  of  the 
debtor  which  is  used  by  his  family  as  a  home.  The  legislature 
has  in  no  wise  prescribed  that  this  right  of  homestead  shall  de- 
pend upon  the  character  of  the  estate  owned  by  the  debtor  or 
homestead  claimant,  and  it  seems  to  us  that  a  court  which  will,  in 
the  face  of  the  principles  underlying  the  establishment  of  this 
right  of  homestead,  seek  to  destroy  it  merely  on  the  ground  that 
in  some  instances  it  is  difficult  to  carve  out  the  homestead,  will 
find  its  decision  based  upon  difficulties  more  apparent  than  real . 

We  believe  the  true  test  to  be  that  if  the  homestead,  if  not  ex- 
empt, could  be  sold  on  execution,  then  it  is  property  in  which  a 
homestead  can  l)e  claimed  as  against  a  creditor.  Take  the  case  at 
bar.  If  these  appellants  should  purchase  at  execution  sale  the 
interest  of  these  respondents  in  the  premises  described,  would 
they  have  any  difficulty  in  obtaining  partition  ?  Still  they  say  to 
these  respondents  :  ^^  You  can  claim  no  homestead  in  these  prem- 
ises, because  you  cannot  carve  out  a  homestead  from  them."  We 
think  that  by  virtue  of  section  14,  chapter  38,  of  the  Political 
Code,  the  court  is  authorized  at  all  times  to  ascertain  and  define 
the  homestead.  In  this  case,  however,  the  appellants  are  not  in  a 
position  to  urge  the  matter  of  difflcalty  in  carving  out  the  re- 
spondents' homesteads,  as  the  premises  are  within  a  town  plat, 
and  do  not  exceed  one  acre  in  extent.  We  are  aware  that  the  de- 
cisions are  not  uniform  on  the  question  of  whether  a  homestead 
can  be  claimed  in  an  undivided  interest  in  land  —  Vermont,  Iowa, 
Texas,  Kansas,  New  Hampshire  and  Arkansas  holding  in  the  af- 
firmative, and  Massachusetts,  California,  Minnesota,  Wisconsin 
and  Michigan  in  the  negative.    As  the  statute  of  this  territory 
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has  not  limitdd  the  right  of  homestead  to  any  particular  estate  in 
land,  and  as  we  believe  the  legislature  intended  to  withdraw 
from  the  reach  of  the  creditor  the  property  used  as  a  home  by  the 
debtor,  we  shall  concur  in  the  views  expressed  by  Mr.  Freeman 
in  his  work  on  Oo-Tenancy  and  Partition,  §  54 :  "  But  we  see  no 
sufficient  reason,  even  in  the  absence  of  statutes  bearing  directly 
upon  the  subject,  for  holding  that  a  general  homestead  act  does 
not  apply  to  lands  held  in  co-tenancy.  The  fact  that  a  homestead 
claim  might  savor  of  such  an  assumption  of  an  exclusive  right  as 
is  inconsistent  with  the  rights  of  the  other  co-tenant,  and  that  the 
maintenance  of  such  claim  might  interfere  with  proceedings  for 
partition,  form  no  very  satisfactory  reason  for  denying  the  exemp- 
tion. If  the  rights  of  the  other  co-tenant  are  threatened  or  en- 
dangered, he  alone  should  be  permitted  to  call  for  protection  and 
redress.  The  law  will  not  sanction  any  use  of  the  homestead  in 
prejudice  of  bis  rights.  But  as  long  as  his  interests  are  respected, 
or  so  nearly  respected  that  he  feels  no  inclination  to  complain, 
why  should  some  person  having  no  interest  in  the  co-tenancy  be 
allowed  to  avail  himself  of  the  law  of  co-tenancy  for  his  own  and 
not  for  a  co-tenant's  gain  ?  The  homestead  laws  have  an  object 
perfectly  well  understood,  and  in  the  promotion  of  which  courts 
may  weU  employ  the  most  liberal  and  humane  rules  of  interpre- 
tation. This  object  is  to  assure  to  the  unfortunate  debtor,  and  his 
equally  unfortanate  but  more  helpless  family,  the  shelter  and  in- 
fluence of  home.  A  co-tenant  may  lawfully  occupy  every  parcel 
of  the  lands  of  the  co-tenancy.  He  may  employ  them  not  merely 
for  cultivation  or  for  other  means  of  making  profits,  but  may  also 
build  houses  and  barns,  plant  shrubs  and  flowers,  and  surround 
himself  with  all  the  comforts  of  home.  His  wife  and  children 
may  of  right  occupy  and  enjoy  the  premises  with  him.  Upon 
the  land,  of  which  he  is  but  a  part  owner,  he  may,  and  in  fact  he 
frequently  does,  obtain  all  the  advantages  of  a  home.  These  ad- 
vantages are  none  the  less  worthy  of  being  secured  to  him  and 
his  family  in  adversity  because  the  other  co-tenants  are  entitled 
to  equal  advantages  in  the  same  home.  That  he  has  not  the 
whole  is  a  very  unsatisfactory  and  a  very  inhumane  reason  for  de- 
priving him  of  that  which  he  has."  Mr.  Thompson,  in  his  work 
on  Homesteads  and  Exemptions,  §  188,  says :  '^  One  can  easily 
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imagine  cases  where  the  rule  that  there  can  be  no  homestead  in 
estates  held  in  common  wonid  work  peculiar  hardship  to  poor 
debtors,  and  defeat  the  apparent  purposes  of  the  homestead  laws. 
Thns,  the  parents  die,  leaving  two  sons,  their  sole  heirs,  in  pos- 
session of  the  home  farm.  They,  finding  the  premises  incapable 
of  an  equitable  partition  withont  sale,  and  knowing  that  the 
property  would  be  sacrificed  by  sale,  determine  to  reside  together, 
with  their  respective  families,  in  the  common  dwelling,  and  work 
the  farm  in  common.  Under  the  view  animadverted  upon, 
neither  can  claim  a  homestead  therein  as  against  creditors,  al- 
thongh  the  value  of  his  interest  is  less  than  the  value  of  the  statu- 
tory exemption.  But  it  is  not  necessary  to  search  the  imagination 
for  hard  cases,  for  the  books  famish  them.  Thus,  in  one  case 
the  right  of  homestead  was  denied  in  lands  held  by  a  husband,  hii 
wife,  and  their  child  as  tenants  in  common.  It  was  also  denied 
in  favor  of  a  creditor  to  a  tenant  who  was  the  sole  occupant  of 
premises,  holding  title  to  an  undivided  seventeen-eighteenths  of 
the  entire  estate,  which  title  he  had  purchased  under  the  belief, 
that  he  had  acquired  the  entire  estate.  The  absurdity  of  snch 
ralings  is  illustrated  by  the  fact  that  if  he  had  been  a  naked  tres- 
passer disputing  the  title  of  the  real  owner  the  same  conrt  would 
have  accorded  to  him  the  benefit  of  the  exemption  as  against  his 
creditor."  We  prefer  to  base  our  decision  upon  the  law  construed 
by  the  aid  of  humane  principles,  rather  than  upon  the  technical 
doctrine  of  ah  inconvenienti,  and,  therefore,  hold  that  the  lower 
court  did  not  err  in  adjudging  that  the  respondents  were  entitled 
to  claim  a  homestead  in  land  held  as  co-tenants.  Judgment 
affirmed. 


(jNirED  States,  Defendant  in  Error,  v.  Cabpenteb,  PlaintifiE  in 

Error. 

Criminal  Law— Conspiracy— Indictment— Suffioienoy. 

An  indictment  for  conspiracy  to  defraad  under  §  5440,  XJ.  S.  R.  S., 
alleged  that  the  defendants  R.,  C.  and  H.  on  the  28th  day  of  March,  188d, 
at  Slouz  Falls,  Dakota  Territory,  within  the  jurisdiction  of  this  court,  did 
conspire,  combine,  confederate  and  agree  together,  with  intent  to  defraad 
some  person  to  the  grand  jurors  unknown,  unlawfully  to  falsely  make,  forgo 
and  counterfeit  a  certain  obligation  and  security  of  the  United  States, 
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• 
known  as  a  certificate  of  deposit  with  the  assistant  treasurer  of  the  United 
States  on  account  of  the  appropriation  for  surveys  of  the  public  lands; 
that  the  said  H.,  together  with  the  said  persons  in  execution  of  the  last- 
mentioned  premises,  and  in  pursuance  of,  and  to  effect  the  object  of  said 
conspiracy,  combination  and  agreement  between  themselves,  afterward,  on 
the  6th  day  of  April,  1882,  at  said  place,  did  unlawfully  and  with  intent 
to  defraud  some  person  to  the  grand  jury  unknown,  falsely  make  a  certain 
paper  and  writing  in  words  and  figures  following:  [This  is  an  assignment  of 
the  certificate  by  George  Beeker,the  payee  thereof.  As  to  the  form  and  suffi- 
ciency of  this  for  the  purpose  intended,  no  question  is  made.]  Which  siud 
paper  and  writing  was  then  and  there  intended  by  the  defendants  to  falsely 
represent  and  purport  to  be  a  written  assignment  by  George  Beeker  of  a 
certain  pretended  obligation  and  security  of  the  United  States;  that  after- 
ward on  said  6th  day  of  April,  1883,  at  said  place,  the  said  C,  in  pursu- 
ance of  and  to  effect  the  object  of  the  conspiracy  aforesaid,  did  falsely  and 
fraudulently  and  with  intent  to  defraud  some  person  to  the  grand  jurors 
unknown,  jxute  and  attach  the  paper  and  writing  aforesaid  to  and  upon  a 
certain  falsely  made,  forged  and  counterfeited  obligation  and  security  of 
the  United  States,  which  said  falsely  made,  forged  and  counterfeited 
obligation  and  security  was  then  and  there  in  writing  and  as  follows,  to. 
wit:  [The  certificate  of  deposit  is  here  given.  Its  sufficiency  is  not  ques. 
tioned],  contrary,  etc.  HM^  that  the  indictment  did  not  state  facts  suffi- 
cient to  constitute  an  offense. 

(Argued  and  determined  at  the  October  Term,  1889.) 

ERROK  to  the  district  court,  second  jadicial  district ;  Hon.  A. 
J.  Edobbton,  Judge. 

The  plaintiflF  in  error,  Edwin  E.  Carpenter,  was  indicted  for 
conspiracy  to  defraud  the  United  States  in  issuing  what  was 
known  as  land  scrip  under  the  laws  as  to  surveys  of  public  land. 
The  only  question  presented  to  this  court  was  the  sufficiency  of 
the  indictment. 

After  a  jury  had  been  impaneled  in  the  case,  and  the  prosecution 
was  proceeding  to  offer  testimony.  Carpenter,  the  defendant  be* 
low,  objected  to  the  introduction  of  any  proof  under  the  indict- 
ment, on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  public  offense.  The  court  overruled  the  objection  and  the 
defendant  excepted.  At  the  close  of  the  testimony  for  the  prose- 
cution the  same  objection  was  again  made  and  denied.  The  de- 
fendant offered  no  evidence.  The  case  was  submitted  to  the  jury 
under  instructions  by  the  court,  and  a  verdict  of  guilty  was  re- 
turned. A  motion  for  a  new  trial,  and  one  in  arrest  of  judgment 
were  made  and  overruled,  and  after  the  entry  of  final  judgment, 
the  defendant  sued  out  this  writ. 
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The  indictment  (using  the  initial  letters  of  the  names  of  the 
other  defendants)  was  as  follows : 

The  grand  jnrors  of  the  United  States  in  and  for  the  said  Sec- 
ond Judicial  District  and  Territory  of  Dakota,  inquiring  in  and 
for  the  body  of  said  district  of  all  crimes  and  public  offenses 
against  the  laws  of  the  United  States  committed  and  triable  in 
said  district,  having  been  first  duly  and  legally  impaneled,  charged 
and  sworn  according  to  law,  upon  their  oaths  present :  That  on 
the  28th  day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-two,  at  the  town  of  Sioux  Falls,  in  the 
said  Second  Judicial  District  and  Territory  of  Dakota,  and  within 
the  jurisdiction  of  this  court,  one  B.,  late  of  said  district  and  ter- 
ritory, and  one  C,  late  of  said  district  and  territory,  and  one  H., 
late  of  said  district  and  territory,  and  one  Edwin  E.  Carpenter, 
late  of  said  district  and  territory,  being  persons  of  evil  minds 
and  dispositions,  together  with  divers  other  evil-disposed  persons 
whose  names  are  to  the  grand  jnrors  as  yet  unknown,  unlawfully 
and  wickedly  did  conspire,  combine,  confederate  and  agree  to- 
gether, with  intent  to  defraud  some  person  to  the  grand  jurors 
unknown,  unlawfully  to  falsely  make,  forge  and  counterfeit  a 
certain  obligation  and  security  of  the  United  States,  known  as  a 
certificate  of  deposit,  with  the  assistant  treasurer  of  the  United 
States,  on  account  of  the  appropriation  for  surveys  of  public  lands^ 
which  said  obligation  and  security  is  hereinafter  set  forth  in  words 
and  figures.  And  the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present :  That  the  said  H.,  together  with 
the  said  evil-4isposed  persons,  in  execution  of  the  said  last-men- 
tioned premises  and  in  pursuance  of,  and  to  effect  the  object  of 
the  said  conspiracy,  combination  and  agreement  between  and 
amongst  themselves  as  afoi'esaid,  afterward,  to^wit :  on  the  sixth 
of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-two,  at  the  town  of  Sioux  Falls,  in  said  district  and  terri- 
tory, and  within  the  jurisdiction  of  this  court,  did  unlawfully, 
and  with  intent  to  defraud  some  person,  to  the  grand  jurors  un- 
known, falsely  sign  and  write  the  words  "  George  Beeker,"  and 
the  word  "  Sept."  and  the  word  ^ '  Nov.' '  and  the  figures  "  2  " 
and  '*•  20  "  to  and  upon  a  certain  paper  and  writing,  which  said 
paper  was  then  and  there  in  the  printed  and  written  words  and 
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figures  following,  to-wit :  For  value  received,  I,  George  Beeker, 
to  whom  the  attached  duplicate  certificate  of  deposit  No.  77, 
issued  on  the  2d  day  of  Sept.  A.  D.,  1881,  hj  assistant  United 

States  Treasurer  at was  issued I  hereby 

sell  and  assign  unto of 

county  and  state  of and  to  his  heirs  and 

assigns  forever,  the  said  certificate  of  deposit  with  all  the  benefits 

to  be  derived  therefrom. 

Attest :  Gbosqb  Bbskbb  {Seal). 

Statb  of  La.,       ) 

County  of  De  Seta^ ) 
On  this  20th  day  of  November,  A.  D.  1881,  before  me  came 
George  Beeker  to  me  well  known,  and  acknowledged  the  forego- 
ing assignment  to  be  his  act  and  deed.  I  certify  that  said  George 
Beeker  is  the  identical  person  to  whom  the  attached  certificate  of 
deposit  was  issued,  and  that  he  executed  the  foregoing  assignment 
thereof. 

James  E.  Clark,  \  J.  E.  ClABK, 

Notary  Public,    v 

Louisiana.     J  Notary  Public. 

Which  said  paper  and  writing  was  then  and  there  intended  by 
said  defendants,  together  with  said  evil-disposed  persons,  to  falsely 
represent  and  purport  to  be  a  written  assignment  made  by  one 
George  Beeker  of  a  certain  pretended  obligation  and  security  of 
the  United  States,  hereinafter  more  fully  set  forth  in  words  and 
figures.  And  that  afterward,  to-wit:  On  the  sixth  day  of  April, 
in  the  year  of  our  Lord  one  thousand,  eight  hundred  and  eighty- 
two,  at  the  town  of  Sioux  Falls,  in  said  district  and  territory,  and 
within  the  jurisdiction  of  this  court,  the  said  C,  in  pursuance  of, 
and  to  effect  the  object  of  the  conspiracy  aforesaid,  did  falsely 
and  fraudulently,  and  with  intent  to  defraud  some  person,  to  the 
grand  jurors  unknown,  paste  and  attach  the  paper  and  writing 
aforesaid  to  and  upon  a  falsely  made,  forged  and  counterfeited 
obligation  and  security  of  the  United  States,  which  said  falsely 
made,  forged  and  counterfeited  obligation  and  security  of  the 
United  States  was  then  and  there  in  the  written  and  printed 
words  and  figures  following,  to-wit : 

VOL.  6,  DAK.— ^ 
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f 


I    No.  77.  Office  of  Assistant  Tbeasdbeb,  U.  S., 

^  New  Oblbans,  La.,  Sept  2,  1881. 

1^  /  CERTIFY  That  Qeobob  Beekeb  has  deposited  One 
£^  Hundred  and  Eighty-six  Dollars  with  the  Assistant  Treasurer 
•S|of  the  United  States,  on  account  of  appropriation  surveys  for 
I  lands  in  Town  16,  Kange  24,  for  which  I  have  signed  tripli- 
'  I    cate  receipts.    Benj.  F.  Flandebs  {fieaJC)^  Aseistant  Treas- 

g    ureTj  U.  S. 
$186. 

Contrary  to  the  form  of  the  statute  of  the  United  States  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States.     Hugh  J.  Campell,  U.  S.  Attorney. 

Gamble  Bros.j  for  plaintiff  in  error. 

The  certificate  set  out  is  not  within  the  meaning  of  section  5413, 
B.  S.  This  was  the  last  section  of  chapter  1 72,  act  of  June  30, 
1864,  and  is  to  be  construed  with  that  act.  There  is,  then,  no 
offense  charged  against  the  United  States.  U.  S.  v.  Payne,  22 
Fed.  Eep.  726;  U.  S.  v.  Sauche,  7  id.  715;  U.  S.  v.  Watson,  17 
id.  145. 

The  acts  charged  as  effecting  the  objects  of  the  conspiracy  are 
insufficient.  U.  S.  v.  Hirsch,  100  U.  S.  34;  U.  S.  v.  Watson, 
supra ;  U.  S.  v.  Milner,  36  Fed.  Eep.  890 ;  U.  S.  v.  Babcock,  3 
Dill.  581 ;  U.  S.  V.  GoldWg,  7  Biss.  175 ;  §  355,  C.  C.  Pro. ; 
§  227,  Pen.  C;  U.  S.  v.  Oruikshank,  92'  U.  S.  542 ;  U.  S.  v.  Walsh, 
5  Dill.  61 ;  U.  S.  v.  Carll,  105  U.  S.  611.  Nothing  is  charged 
beyond  a  conspiracy  to  forge  and  counterfeit.  If  there  were,  a 
count  for  uttering  the  acts  might  be  sufficient  for  that,  but  could 
not  be  for  the  purposes  here  sought. 

The  indictment  is  also  insufficient  in  that  it  does  not  allege  that 
Flanders  was  an  assistant  treasurer  of  the  United  States.  U.  S. 
V.  Eeichert,  32  Fed.  Rep.  142. 

J.  0.  Murphy y  U.  S.  District  Attorney ^  and  E.  G.  Smithy  for 
defendant  in  error. 

Carpenter,  with  others,  was  indicted  under  section  5440,  U.  8. 
R.  S.  The  object  of  the  conspiracy  was  the  forgery  of  a  *'  certifi- 
cate of  deposit,"  with  intent  to  defraud.     Two  acts  to  effect  the 
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object  are  alleged ;  the  forging  of  the  assignment  of  the  certificate 
and  the  attaching  it  to  the  certificate. 

The  authority  for  making  these  deposits  are  found  in  section 
2401.     See,  also,  §§  2402,  2403 . 

Section  5413  defines  an  obligation  or  security  of  the  United 
States. 

Two  classes  of  conspiracies  are  included  in  section  5440  :  1.  To 
commit  any  offense  against  the  United  States.  2.  To  defraud  the 
United  States  in  any  manner,  or  for  any  purpose.  The  indict- 
ment relates  to  the  first,  and  in  its  statement  of  facts  is  sufficient. 
U.  S.  V.  Donau,  11  Blatchf.  170 ;  2  Whart.  Free.  6,  607 ;  State 
V.  Sterling,  34  la.  443 ;  Horton  v.  State,  66  Qa.  690 ;  Com.  v. 
Eastman,  1  Gush.  190,  48  Am.  Dec.  608 ;  People  v.  Clark,  10 
Mich.  310 ;  Hartman  v.  Com.,  5  Pa.  St.  60 ;  State  v.  1^'oyes,  25 
Vt.  418 ;  Arch.  Cr.  P.  {6th  ed.)  262,  487,  458,  485 ;  2  Bish.  Cr. 
Pro.  22,  204.  The  means  used  to  defraud  need  not  be  set  out. 
United  States  v.  Gordon,  22  Fed.  Rep.  250. 

The  crime  consists  in  the  unlawful  combination  and  the  intent. 
The  other  matters  required  to  be  set  out,  in  addition  to  some  '^  act 
tending  to  effect  the  object,"  are  such  circumstances  as  will  ena- 
ble the  defendant  to  understand  what  he  is  charged  with  doing. 
Whart.  Cr.  L.  (8th  ed.)  728.  Here  there  is  a  copy  of  the  forged 
instrument.  This  is  sufficient.  2  Bish.  Cr.  Pro.  414 ;  Com.  v. 
Castles,  9  Gray,  120  ;  Croswell  v.  People,  12  Mich.  427 ;  U.  S.  v. 
Trout,  4  Biss.  107 ;  U.  S.  v.  Williams,  id.  305 ;  §  5413,  R.  S. 

The  certificate  is  within  section  5413.  This  section  is  not  a  copy 
of  th6  section  referred  to. 

As  a  matter  of  pleading,  we  think  it  is  not  necessary  ihat  the 
acts  should  appear  on  the  face  of  the  indictment  to  be  such  as 
would  "  tend  to  effect  the  object  of  the  conspiracy."  U.  S.  v. 
Donau,  supra  ;  U.  S.  v.  Sauche,  7  Fed.  Rep.  715.  On  this  point 
counsel's  citations  are  explained  in  being  cases  where  legal  conclu- 
sions were  alleged,  or  cases  where  the  issue  was  not  upon  the  in- 
dictment. Here  the  acts  were  not  only  such  as  might  tend  to 
effect  the  object,  but  were  necessary  to  accomplish  it,  viz. :  to  sell 
the  certificate.  An  indorsement  of  a  forged  bill  may  be  given  in 
evidence,  although  not  alleged  in  the  indictment.  U.  S.  y.  Pea- 
cock, 1  Cr.  C.  C.  215. 
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It  iB  sofficient  that  the  certificate  purports  to  be  sigiied  bj  an 
assistant  treasurer.     See  above  authorities.    This  is  well  settled. 

By  the  Court  : 

The  judgment  in  this  case  is  reversed,  and  the  court  below  is 
directed  to  dismiss  the  indictment.  All  concur  except  Tripp,  C. 
J.,  Teicplbton  and  Aikens,  JJ.,  not  sitting. 


Terrtfort  of  Dakota,  Defendant  in  Error,  v.  Akdersok,  Plain- 

tiflE  in  Error. 

Criminal  Law  ~  Larceny — Lidictment  —  Suffloienoy. 

Under  a  statute  defining  larceny  to  be  "  the  taking  of  personal  property 
accomplished  by  fraud  or  stealth,  and  with  intent  to  deprive  another 
thereof/'  an  indictment  (omitting  time  and  place)  charging  that  the  de- 
fendant **  did  fraudulently  and  feloniously,  steal,  take  and  carry  away 
divers  bank  bills,  commonly  known  and  denominated  as  national  currency, 
of  divers  denominations,  the  numbers  and  denominations  of  which  are  to 
the  grand  jury  unknown,  of  the  amount  and  value  of  $25,  which  said  bills 
circulated  and  passed  as  money,  and  which  were  then  and  there  the  prop^ 
erty  and  in  the  possession  of  one  Bruno  Theil,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  Territory  of  Dakota,"  is  sufficient  on  motion  in  arrest  of 
judgment. 

(Argued  at  the  May  Term,  1889,  and  determined  at  the  October  Term,  1889.) 

ERROR  to  the  district  court,  Minnehaha  county ;  Hon.  F.  R. 
AiKENS,  Judge. 

The  defendant,  John  Anderson,  was  convicted  of  the  crime  of 
grand  larceny.  At  the  proper  time  he  moved  the  court  in  arrest 
of  judgment,  ^^  for  the  reason  that  the  facts  stated  in  the  indict- 
ment *  *  *  do  not  constitute  a  public  oflfense."  This  mo- 
tion was  denied  and  final  judgment  was  entered  against  him, 
whereupon  he  sued  out  this  writ. 

The  indictment  and  the  statute  defining  the  offense  are  stated 
in  the  head-note. 

Winsor  dk  Kittredge^  for  plaintiff  in  error. 

Larceny,  in  this  territory,  is  a  statutory  crime.  §  608,  Pen.  C. 
The  indictment  is  insufficient,  for,  assuming  it  good  in  other  re- 
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spects,  it  does  not  appear  that  the  property  was  taken  '^  with  the 
intent  to  deprive  another  thereof." 

Johnson  Niekens^  AUorney-Oeneralj  for  defendant  in  error. 

■ 

Under  the  rales  of  pleading  prescribed  by  the  0.  Cr.  Pro.,  and 
the  authorities  nnder  like  statutes,  the  indictment  is  sufficient. 
§§  214,  215,  221 ;  People  v.  King^  27  Cal.  613 ;  People  v.  Vance, 
21  id.  400;  Berg  v.  State,  2  Tex.  App.  148. 

By  the  Cotjet  : 

The  judgment  in  this  case  is  affirmed.  All  of  the  justices  con- 
cur except  AiKENS,  J.,  not  sitting. 


FiBST  National  Bank  of  Los  Angeles,  Appellant^  v.  Dickson 

ET  AL.,  Bespondents. 

Troveirand  Oonyersion— Title,  Siiffloienoy  of  Evidence  to  Sus- 
tain. 

In  an  action  for  the  conversion  of  certificates  of  deposit  by  an  indorsee 
bank,  against  persons  who  had  taken  them  from  its  correspondent  on  an 
attachment  against  its  immediate  indorser,  the  fact  that  the  plaintiff  bank 
on  hearing  of  the  dishonor  of  the  certificates  charged  them  back  to  the  in- 
dorser  on  his  account,  is  not  sufficient  evidence  of  want  of  title  to  the 
certificates  to  authorize  the  court  in  directing  a  verdict  against  the  plaintiff 
bank. 

(Argued  at  the  May  Term,  1889,  and  determined  at  the  October  Term,  1889.) 

APPEAL  from  the  district  conrt,  Minnehaha  county;  Hon.  J. 
E.  Oakland,  Judge. 

This  was  an  action  by  the  First  National  Bank  of  Los  Angeles, 
Califomia,  plaintiff,  against  J.  M.  Dickson  and  G.  H.  Hollister, 
defendants,  to  recover  the  value  of  three  certificates  of  deposit 
taken  by  them  from  the  plaintiff. 

It  appeared  that  the  certificates  had  been  issued  by  the  First 
National  Bank  of  Sioux  Falls,  Dakota,  to  one  J.  B.  Young ;  that 
Young  deposited  them  with  the  plaintiff  bank ;  that  it  sent  them 
forward  for  collection,  and  when  they  reached  Sioux  Falls  they 
were  attached  as  the  property  of  Young,  at  the  suit  of  Hollister 
against  Young.    The  other  defendant,  Dickson,  was  the  sheriff 
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who  had  taken  the  certificates  on  the  writ.  At  the  trial  the  court 
directed  a  verdict  against  the  bank,  on  the  groond  that  it  had 
failed  to  prove  title  to  the  certificates.  The  certificates,  difiering 
in  amoant,  were  all  in  the  following  form : 

"  $3,000.     The  Pibst  National  Bank  of  Sioux  Falls,         ) 

Sioirx  Falls,  Dakota,  December  24,  1885.  ) 

'^  J.  B.  Young  has  deposited  in  this  bank,  three  thousand  dollars, 
pajaSle  in  current  funds  to  the  order  of  himself,  on  the  return  of 
this  certificate  properly  indorsed. 

"No.  7805.     Int.  65^  per  annum. 

"  W.  F.  FURBECK,  CoHhierP 

These  certificates  were  indorsed  to  the  plaintiff  bank  by  Young, 
February  26,  1886,  and  he  received  credit  for  them  on  his  account 
with  the  bank  as  a  money  deposit.  They  were  then  returned 
to  Sioux  Falls  by  the  plaintiff  bank  for  collection  and  while  in  the 
hands  of  its  correspondent  were  attached  by  the  defendants,  March 
6,  1886.  At  about  this  time  the  plaintiff  heard  the  standing  of 
the  bank  issuing  the  certificates  was  not  good,  or  that  it  had  dis- 
honored the  certificates  thereupon  March  10,  it  charged  them 
back  to  Young  in  his  account  upon  its  memorandum  check.  There 
was  no  evidence  that  Young  ever  consented  to  their  being  charged 
back.  There  was,  however,  a  statement  of  his  account,  May 
19,  1886,  in  evidence  showing  this  charge,  and  an  overdraft  of 
$1,434.49.  The  certificates  were  protested  for  non-payment.  At 
the  time  of  the  trial  the  certificates  were  still  in  the  possession  of 
the  sheriff.     This  action  was  commenced  June  30,  1886. 

Upon  the  above  evidence  the  defendants  moved  the  court  to  di- 
rect a  verdict  in  their  favor.  On  this  motion  the  court  held,  "  I 
think  that  when  Young  indorsed  the  certificates  to  the  bank,  title 
passed  to  the  bank,  but  when  they  were  returned  and  charged 
back,  that  title  passed  back  to  Young."  It  thereupon  directed  a 
verdict  as  requested.  After  the  denial  of  a  motion  for  a  new  trial 
and  the  entry  of  final  judgment  the  plaintiff  appealed. 

Win9W  c&  Kittredgey  for  appellant. 

The  only  question  for  determination  is,  in  whom  was  the  title 
to  the  certificates  ?    The  certificates  were  negotiable.    §  1829,  C. 
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C;  MUler  v.  Austin,  IS  How.  218 ;  Pardee  v.  Fish,  60  N.  Y.  265 ; 

1  Band.  Com.  P.,  §  89.  By  the  indorsement  and  credit  appellant 
obtained  absolate  title.  §§  1829,  1835,  1852,  1853 ;  Brown  v. 
SpaflEord,  95  U.  S.  474 ;  Brown  v.  Wiley,  20  How.  442 ;  Dobbins 
V.  Oberman,  22  N.  W.  Rep.  352 ;  Wayland  v.  Bowman,  56  Wis. 
657 ;  Johnson  v.  Lewis,  6  Fed.  Rep.  27  ;  Poorman  v.  Mills,  35  Cal. 
118 ;  Curtis  v.  Spi-ague,  51  id.  239 ;  Bank  v.  Lloyd,  90  N.  Y.  530; 
Marbourg  v.  Lloyd,  21  Kan.  545  ;  Railroad  Co.  v.  Johnson,  27 
Fed.  Rep.  243.  This  would  certainly  be  the  case  in  this  kind  of  an 
action  against  everybody  but  Young.  Hilliard,  Torts,  55  ;  Whart. 
Ev.y  §  1336 ;  2  Gr.  (13th  ed.),  §  172 ;  Seybel  v.  Nat.  C.  Bk.,  54  N. 
Y.  288.  Title  could  have  passed  back  to  Young  again  only  by  con- 
tract or  operation  of  law.  Of  the  former  there  is  absolutely  no 
proof,  and  of  the  latter  the  proof  was  insufficient.  §§  965,  967,  C. 
C. ;  Gay  v.  Alter,  102  U.  S.  79  ;  Lancaster  v.  Haver,  6  Atl.  Rep. 
141 ;  Hunt  v.  Silk,  6  East,  249  ;  Beed  v.  Blanford,  2  Y.  &  J.  278 ; 

2  Pars.  Cont.  (7th  ed.)  679 ;  Robinson  v.  Howes,  20  K  Y.  84 ; 
Grant  v.  Low,  29  Wis.  99 ;  Francis  v.  Railroad  Co.,  108  N.  Y. 
93 ;  Dougherty  v.  Bank,  93  Pa.  St.  227 ;  Byard  v.  Holmes,  33  N. 
J.  L.  119 ;  Bank  v.  Newell,  71  Wis.  809. 

Bailey  <&  DamSj  for  respondents. 

The  evidence  fails  to  show  title  in  the  appellant.  The  fact  of 
its  receiving  the  certificates  from  Young  raises  no  presumption  of 
continued  ownership  without  possession. 

By  appellant's  charging  them  back,  Young  became  vested  with 
title.  It  could  not  hold  the  certificates  and  retain  the  credit  and 
it  cannot  be  heard  to  complain  of  its  own  act.  Under  bank- 
ing customs  it  had  the  right  to  charge  them  back.  Balbach  v. 
Frelinghuysen,  15  Fed.  Rep.  683 ;  Morse,  §  565.  By  the  protest 
Young's  liability  become  fixed  on  his  indorsement  (1  Daniel, 
§  669),  and  to  satisfy  this  liability  the  bank  could  appropriate  any 
of  his  funds  on  deposit.  Morse,  §§  557,  559 ;  Manderville  v.  Bank, 
9  Cr.  9 ;  ^tna  Nat.  Bk.  v.  Bank,  46  N.  Y.  88 ;  Indig  v.  Nat.  C. 
Bk.,  80  id.  106 ;  1  Daniel,  §  29 ;  Muench  v.  Valley  Nat.  Bk., 
11  Mo.  App.  144.  The  bank  was  under  no  obligation  to  seek 
Young,  his  duty  was  to  come  after  the  certificates.  The  case  is 
analogous  to  the  sale  of  personal  property  without  delivery.     2 
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Blacks.  448.  The  vice  of  appellant's  contention  is  that  the  le- 
tarn  of  the  certificates  must  precede  the  right  to  chaige  them  bacL 
None  of  its  citations  sustain  snch  doctrine. 

By  the  Court  : 

The  judgment  in  this  case  is  reversed  and  a  new  trial  is  ordered. 
All  the  justices  concur  except  Spencbr,  J.,  not  sitting. 


Pltmouth  County  Bank,  Respondent,  v.  Oilman,  Appellant 

Fledge  and  Collateral  Seoority^  Enforcement— Negligence — 
Evidence — Snfficienoy. 

On  an  issue  of  a  creditor's  negligence  in  enforcing  collateral  secnrities 
(notes  and  a  mortgage)  the  fact  that  thd  creditor  placed  them  in  the  hands 
of  reputable  attorneys  for  collection  would  not  warrant  the  court  in  direct- 
ing a  verdict  in  his  favor  on  this  issue  where  the  evidence  tended  to  show 
the  securitj  was  lost  by  the  negligence  of  the  attorneys. 

(Argued  at  the  May  Term,  1889»  and  determined  at  the  October  Term,  1889.) 

APPEAL  from  the  district  court,  Minnehaha  county;  Hoo.  J. 
E.  Cabland,  Judge. 

This  was  an  action  by  the  Plymouth  County  Bank,  plaintiii, 
against  Frazier  Gilman,  defendant,  upon  a  promissory  note.    The 
defendant  admitted  the  execation  of  the  note,  but  alleged  by  way 
of  counter-claim  that  at  the  time  the  note  was  delivered  he  was 
the  owner  and  holder  of  six  promissory  notes  and  a  mortgage 
given  to  secure  them  by  one  Mason  and  his  wife ;  that  he  deliv- 
ered these  notes  and  the  mortgage  to  the  plaintiff  with  the  under- 
standing that  when  they  became  due  it  would  proceed  to  collect 
them,  apply  the  proceeds  to  the  note  described  in  the  complaint 
and  pay  the  balance  over  to  the  defendant ;  that  at  the  time  of  the 
delivery  of  said  notes  and  mortgage  they  were  worth  their  face 
value ;  that  plaintiff  neglected  and  refused  to  comply  with  its 
agreement  as  to  the  collection  of  said  note,  though  often  requested 
so  to  do  by  the  defendant ;  that  the  said  Mason  became  insolvent 
and  the  property  upon  which  the  mortgage  was  given^  worthless. 
The  defendant  demanded  judgment  for  the  difference  between 
the  note  sued  on  and  the  six  promissory  notes.    In  reply  to  the 
counter-claims  the  plaintiff  alleged  that  shortly  after  the  first  of 
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the  six  Dotee  matured,  it  sent  tlie  notes  and  mortgage  to  a  certain 
firm  of  attorneys  in  the  county  where  the  mortgage  premises  were 
situated,  and  instructed  them  to  collect  the  same  and  foreclose  the 
mortgage ;  that  the  said  attorneys  did  commence  the  foreclosure 
of  said  mortgage,  but  it  was  done  so  negligently  and  carelessly 
that  no  valid  decree  was  rendered  in  the  case ;  that  the  said  attor- 
neys were  reputable  and  responsible.  At  the  trial  it  was  admitted 
the  notes  and  mortgage  described  in  the  counter-claim  were  de- 
livered to  the  plaintiff  as  collateral  security  for  the  payment 
of  the  note  described  in  the  complaint.  The  other  evidence 
tended  to  support  the  allegations  of  the  counter-claim  and  reiply. 
The  necessities  of  this  appeal  do  not  require  reference  to  more 
of  it  than  relates  to  the  standing  of  the  firm  of  attorneys  to  whom 
the  securities  had  been  sent  for  collection.  On  this  subject  the 
plaintiff  put  one  witness  on  the  stand,  an  attori;iey  at  law,  and  he 
testified  that  he  had  known  this  firm  of  attorneys  for  several  years 
and  that  it  was  one  of  the  most  reputable  law  firms  in  the  terri- 
tory and  the  leading  firm  in  the  city  where  they  resided.  There 
being  no  dispute  in  the  evidence  as  to  the  standing  of  the  firm, 
the  plaintiff  moved  the  court  to  direct  a  verdict  in  its  favor.  The 
motion  was  granted  and  the  defendant  excepted.  After  the  de- 
nial of  a  motion  for  a  new  trial  and  the  entry  of  final  judgment 
the  defendant  appealed. 

C  S.  Palmer^  for  appellant. 

It  was  the  duty  of  respondent  to  so  conduct  itself  in  regard  to 
the  securities  that  appellant  should  sustain  no  injury,  either  by 
its  omisnon  or  commission.  Roberts  v.  Thompson,  14:  Ohio  St.  1 ; 
Jennison  v.  Parker,  7  Mich.  355 ;  Cutting  v.  Morton,  78  N.  T. 
454;  Lyon  v.  Bank,  12  S.  &  R.  61 ;  4  Ind.  425 ;  93  111.  458 ;  62 
Pa.  St.  47;  79  id.  106;  21  id.  237 ;  2  McOrary,  505. 

C.  H.  WinsoTy  for  respondent. 

The  quesfion  for  determination  is,  was  appellant  guilty  of  neg- 
ligence. While  it  would  be  liable  for  its  own  gross  negligence, 
still,  if  it  employed  an  attorney  to  make  the  collection  and  exer- 
cised reasonable  care  in  so  doing,  it  has  discharged  its  duty  and  is 
not  liable  for  the  misconduct  or  gross  negligence  of  the  attorney. 

VOL.  0,  DAK.  —89 
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Oolebrook,  OoUa.  Secu.^  116 ;  Commercial  Bank  v.  Martin,  1  La. 
344;  Exeter  Bank  v.  Gordon,  8  N.  H.  66 ;  Goodale  v.  Richard- 
son, 14  id.  567.  The  proof  was  undisputed  that  the  attorneys 
employed  were  reputable.  There  was  no  evidence  that  their  omis- 
sion to  do  their  duty  was  attributable  to  the  plaintiff.  It  is  not 
liable  as  for  negligence.  It  was  only  required  to  act  in  good  faith. 
Black  River  Bank  v.  Page,  44  N.  Y.  453  ;  Colebrook,  114. 

By  the  Couet  : 

• 

The  judgment  in  this  case  is  reversed  and  a  new  trial  is  ordered. 
All  of  the  justices  concur. 


Bunz,  Respondent,  v.  Colton,  Appellant. 


1.  Appeal  —  Beview  —  Findings  —  Insuficienoy  of  the 

Where  there  is  no  sabstantial  conflict  in  the  evidence  and  the  findings 
are  against  the  weight  of  the  evidence,  an  appellate  court  will  reverse  a 
judgment  founded  on  such  findings. 

2.  Same— Spedfto  Ferformanoe  —  Ck>ntraot —Validity. 

In  an  action  for  specific  performance  the  plaintiff  obtained  a  decree  on 
the  contract,  modified,  as  he  contended;  but  the  contract,  however,  was 
that  the  defendant,  In  consideration  of  the  plaintiff's  undertaking  to  have 
the  county  in  which  the  land  was  situated  organized,  the  county  seat 
placed  near  the  land  and  a  certain  railroad  constructed  there,  agreed  to  con- 
vey to  him  sixty  acres  in  a  certain  quarter  section  less  such  amount  as  he 
should  find  necessary  to  g^ve  the  railroad  company  to  induce  it  to  come, 
and  (after  the  county  had  been  organized  and  the  county  seat  located  as 
contemplated)  the  plaintiff  contending  that  the  company  had  agreed  to 
come  for  forty  acres,  and  that  the  original  contract  had  been  modified  by 
parol  so  that  he  was  to  have  the  balance  of  the  sixty  acres  in  another 
quarter  section  and  that  there  had  been  a  part  performance  of  the  contract 
as  modified,  but  the  evidence  on  these  issues  showing  merely  the  expres- 
sion of  opinion  by  the  agent  of  the  company  that  he  thought  the  road 
could  be  induced  to  come  for  forty  acres,  and  it  appearing  the  defendant 
had  obligated  himself  to  the  company  to  convey  to  it  sixty  acres  to  induce 
it  to  come,  and  that  he  had  not  been  released  from  that  obligation,  and  it 
also  appearing  that  the  alleged  part  performance  could  as  well  be  referred 
to  the  defendant's  obligation  to  the  company  as  to  the  alleged  modified  con- 
tract, held,  the  decree  should  be  reversed  and  that  the  contract  itself  was 
not  of  a  character  to  appeal  strongly  to  a  court  of  equity  for  enforcement. 
Palmbr,  J.,  dissenting. 

8.  Same— Part  Performance. 

An  act  in  part  performance  must  be  with  reference  to  the  particular 
contract  sought  to  be  enforced. 
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4.  Oontraot—^Modifloation—SuflLoienoy  of  Evidence. 

The  modification  of  a  written  contract  bj  a  parol  agreement  must  be 
clear  and  satisfactory. 

(Binal  argument  Feb.  31, 1888;  reversed  Feb.  24.1888;  opinion  filed  Oct.  9,1889.) 

APPEAL  from  the  district   court,  Cass  county ;  Hon.  S.  A. 
Hudson,  Judge. 

The  court  below  found  that  by  the  parol  modification  of  the 
contract  the  respondent  was  to  have  the  land  to  which  he  was 
entitled  from  section  11  instead  of  section  1  as  provided  in  the 
written  contract.    All  of  the  other  facts  appear  in  the  opinion. 

Stone  dk  Newman^  for  appellant. 

The  rule  as  to  the  specific  performance  of  parol  contracts  for 
the  conveyance  or  exchange  of  lands  is,  that  the  party  should  be 
held  rigidly  to  full,  satisfactory  and  indubitable  proof  of  the  con- 
tract: (1)  Such  proof  must  be  clear,  definite  and  conclusive. 
(2)  It  must  show  that  the  consideration  has  been  paid  or  ten- 
dered. (3)  It  must  show  such  a  part  performance  of  the  con- 
tract, that  its  rescission  would  be  a  fraud  on  the  other  party  and 
could  not  be  fully  compensated  by  a  recovery  at  law.  (4)  It 
must  show  that  delivery  of  possession  has  been  made  in  pursuance 
of  the  contract  and  acquiesced  in  by  the  other  party.  Waterman, 
Spec  Perf.,  §  265  ;  Colson  v.  Thompson,  2  Wheat.  336  ;  Purcell 
V.  Miner,  4  Wall.  513 ;  Phillips  v.  Thompson,  1  Johns.  Ch.  131 ; 
LobdeU  v.  Lobdell,  36  N.  Y.  327 ;  Knoll  v.  Hervey,  19  Wis.  110 ; 
Blanchard  v.  McDougal,  6  id.  165;  Delavan  v.  Duncan,  49  N.T. 
485 ;  Harris  v.  Knickerbocker,  5  Wend.  638 ;  Lester  v.  Kinne, 
87  Conn.  9;  1  Story,  Eq.  Jurisp.,  §§  764,  767;  Pomeroy,  Spec. 
Perf.,  §  136 ;  Odell  v.  Morin",  5  Oreg.  96 ;  Wood,  Frauds,  65. 

Applying  these  rules  to  the  c^se  the  evidence  fails  to  show  that 
the  pretended  parol  modification  was  ever  made,  it  is  not  a  case 
of  insufficiency  of  evidence  but  total  failure  of  proof.  Not  only 
does  the  evidence  fail  to  show  any  modification  for  an  ex- 
change, but  all  the  circumstances  connected  with  the  matter  con- 
clusively establish  that  no  such  parol  modification  ever  existed. 
But  even  if  the  modification  claimed  had  been  made,  no  such  part 
performance  is  shown  that  rescission  would  be  a  fraud  on  respond- 
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ent  and  conid  not  be  fiiUy  compensated  by  damages.  The  part 
performance  required  to  take  the  case  out  of  the  statute  is  a  delivery 
of  possession  and  the  making  of  improvements  in  good  faith,  so 
that  a  failure  to  enforce  the  contract  would  place  the  vendee  in 
the  position  of  a  trespasser  and  subject  him  to  the  loss  of  his  im- 
provements and  a  payment  of  the  purchase-price.  Pomeroy,  Spec. 
Perf.,  §§  115-130;  Waterman,  Spec.  Perf.,  §§  262,  270,  272; 
Story,  Eq.  Jurisp.,  §  761 ;  Fry,  Spec.  Perf.,  §  562  ;  Horn  v.  Lud- 
ington,  32  Wis.  73 ;  Edwards  v.  Estell,  48  Cal.  194 ;  Townsend 
V.  Fenton,  21  K  W.  Rep.  726 ;  Percell  v.  Miner,  4  Wall.  513  ; 
Baker  v.  Wiswel,  22  I^.  W.  Rep.  111. 

It  is  claimed  the  consideration  has  been  paid  by  the  perform- 
ance of  the  services  stipulated  by  the  contract ;  even  if  this  were 
so,  it  would  not  be  such  a  part  performance  as  would  have  en- 
titled respondent  to  a  decree.  Pomeroy,  Spec.  Perf.,  §  109; 
Wood,  Frauds,  §  496 ;  2  Snth.  Dam.  453 ;  Horn  v.  Lading- 
ton,  32  Wis.  73 ;  Edwards  v.  Estell,  48  Cal.  194 ;  Wallace  v.  Long, 
5  N.  E.  Rep.  666. 

The  platting  and  conveyance  to  the  railroad  was  not  in  pursu- 
•ance  of  the  contract  between  appellant  and  respondent. 

The  written  contract  and  its  pretended  oral  modification  are 
void  as  against  public  policy.  The  main  object  of  the  contract 
was  to  secure  the  location  of  the  county  seat  of  Ransom  county  at 
Lisbon  and  the  appointment  of  men  nominated  by  appellant  as 
county  commissioners  of  that  county.  Chap.  21,  Pol.  C;  Oscanyan 
V.  Armes  Co.,  103  U.  S.  261 ;  Bartle  v.  Nutt,  4  Pet.  184 ;  Holliday 
V.  Patterson,  5  Oreg.  177 ;  Tryst  v.  Child,  21  Wall.  441  ;  Tool 
Co.  V.  Norris,  2  id.  45 ;  Rose  v.  Truax,  21  Barb.  361 ;  Gray  v. 
Hook,  4  N.  Y.  449  ;  Meguire  v.  Corwine,  101  U.  S.  108 ;  Harris 
V.  Roof,  10  Barb.  489  ;  Marshall  v.  Baltimore  "&  O.  R.  R.Co.,  16 
How.  (U.  8.)  144;  Hannah  v.  Fjfe,  27  Mich.  172 ;  Edwards  v. 
Estelle,  48  Cal.  194 ;  Fuller  v.  Dame,  18  Pick.  472 ;  Gould  v. 
Kendall,  19  N.  W.  Rep.  483 ;  St.  Joseph  R.  R.  Co.  v.  Ryan,  15 
Am.  Rep.  357;  Greenhood,  Public  Policy,  357. 

A.  D.  Thomas  and  Wilsariy  Bail  <&  Wallifi^  for  respondent. 

The  authorities  cited  by  appellant  to  the  effect  that  the  proof 
of  an  oral  agreement  within  the  statute  of  frauds  must  be  '^  full. 
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dear  and  satisfactory,"  state  the  rule  bj  which  evidence  is  weighed 
in  courts  of  original  jorisdiction  and  in  those  appellate  courts  in 
which,  in  eqoity  causes,  the  whole  case  is  taken  up,  the  evidence 
examined  and  a  decree  rendered  on  appeal,  without  regard  to  the 
findings  of  the  lower  court.  Under  the  Code  of  this  territory, 
however,  the  supreme  court,  when  reviewing  the  findings  of  the 
district  court  will  no  more  weigh  conflicting  evidence  in  an  equity 
case  than  in  one  at  law.  Duggan  v.  Davey  (Dak.),  26  N.  W.  Rep. 
887,  889 ;  Ritter  v.  Stock,  12  Cal.  402 ;  Doe  v.  Valejo,  29  id. 
386 ;  Donohoe  v.  Mariposa  L.  &  M.  Co.,  66  id.  317,  327. 

There  was  part  performance  that  took  the  contract  out  of  the 
operation  of  the  statute  of  frauds.  Fry,  Spec.  Perf .,  §§  557,  562- 
664;  Malins  v.  Brown,  4  K  Y.  403;  Fisher  v.  Moolick,  13  Wis. 
321 ;  Daniels  v.  Lewis,  16  id.  140 ;  Paine  v.  Wilcox,  id.  202 ; 
Martineau  v.  May,  18  id.  64 ;  Waterman,  Spec.  Perf.,  §§  261, 
870 ;  Livingston  v.  Livingston,  2  Johns.  Ch.  637 ;  Ryan  v.  Dox, 
34  N.  Y.  307,  319 ;  Williams  v.  Marris,  95  U.  S.  444,  456  ;  Ed- 
wards  v.  Estell,  48  Cal.  194 ;  Brown  v.  Mury,  3  S.  W.  Rep.  175; 
Farwell  v,  Johnson,  34  Mich.  342;  Pomeroy,  Spec.  Perf.,  §  117. 

The  ill^ality  of  the  contract  as  being  opposed  to  public  policy 
was  not  pleaded.  While  a  court  is  at  liberty  to  determine  such  a 
question  of  its  own  motion,  and  is  bound  to  do  so  at  the  instance 
of  a  party  by  whom  it  has  been  properly  raised,  still,  if  the  defend- 
ant has  not  plead  the  illegality,  and  the  trial  court  has  not  de- 
clared it  illegal,  but  rendered  a  judgment  thereon  against  the 
defendant,  an  appellate  court  will  refuse  to  interfere.  Goss  v. 
Austin,  11  Allen,  526^  Bradford  v.  Tinkman,  6  Gray,  494;  Car- 
dose  V.  Swift,  113  Mass.  250 ;  Finlay  v.  Quirk,  9  Minn.  194, 198 ; 
Dingeldein  v.  Third  Ave.  R.  Co.,  9  Bosw.  79,  91 ;  Schreyer  v. 
Mayor  39  N.  Y.  Sup.  Ct.  1 ;  Atchinson  v.  Miller,  21  K  W.  Rep, 
452;    Sharon  v.  Sharon,  8  Pac.  Rep.  614. 

The  contract  is  not  opposed  to  public  policy.  The  presumption 
is  that  the  parties  intended  what  was  legal.  Pratt  v.  Am.  Bell 
Tel.  Co.,  6  K.  E.  Rep.  308 ;  Greenhood,  Pub.  Policy,  26.  See, 
also,  Oscanyan  v.  Armes,  103  U.  S.  261,  275  ;  Trist  v.  Child,  21 
Wall.  441 ;  Wright  v.  Tibbits,  91  U.  S.  252 ;  Wylie  v.  Coxe,  15 
How.  416 ;  Stanton  v.  Embry,  93  U.  S.  548. 

On  examination  it  will  be  found  that  all  the  authorities  cited 
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by  appellant  fall  within  one  or  more  of  the  following  classes :  (1) 
Where  the  contract  is  one  necessarily  tending  to  a  violation,  by  one 
of  the  parties,  of  some  special  duty  which  he  owes  to  the  govern- 
ment, or  a  third  person ;  (2)  to  interfere  with  the  business  opera- 
tions of  the  government;  (3)  contemplates,  or  will  lead  to  tlie 
employment  of  secret  and  sinister  attempts  and  inflnences  upon 
members,  to  affect  the  action  of  an  official  or  legislative  body ;  and 
(4)  where  the  contract  is  in  effect  an  agreement  for  the  sale  of 
personal  influence,  to  be  exercised  upon  a  public  officer  in  the  dis- 
charge of  his  duties.  This  case  does  not  fall  within  the  doctrine 
of  any  of  the  authorities  cited. 

Tripp,  C.  J.  This  is  an  action  in  the  nature  of  a  suit  for  speci- 
flc  performance  of  contract.  The  case  was  tried  to  a  referee,  upon 
whose  report  the  court  made  separate  findings  of  fact  and  con- 
clusions of  law,  directing  an  enforcement  of  the  contract,  and  from 
the  judgment  so  entered  the  defendant  appeals  to  this  court. 

It  appears  from  the  record  of  the  case  that  in  the  fall  of  1880^ 
and  prior  thereto,  the  defendant,  Oolton,  was  the  owner  or  claim- 
ant of  four  hundred  acres  of  land,  upon  which  the  town  of  Lisbon, 
Bansom  county,  now  stands ;  that  several  surveys  had  been  made 
by  the  south-western  branch  of  the  Northern  Pacific  railroad, 
near  this  land, —  one  north,  one  south,  and  one  through  it.  The 
defendant  was  anxious  to  secure  the  railroad  through  his  place, 
and  negotiations  were  being  had  between  him  and  the  railroad 
company,  represented  by  one  Delano,  its  general  construction  and 
town-site  agent.  The  company  demanded  the  right  of  way  through 
defendant's  land,  and  eighty  acres  in  lots  to  be  selected  by  the 
company  from  one  hundred  and  sixty  acres  to  be  platted  by  the 
defendant  and  one  Harris,  an  adjoining  claimant ;  but,  finally, 
some  time  in  December,  1880,  or  January,  1881,  it  was  agreed 
between  defendant  and  the  company  (a  memorandum  of  which 
was  in  writing  and  subsequently  embodied  in  form  of  a  written 
agreement)  that  the  road  should  be  so  changed  as  not  to  cut  through 
the  defendant's  land,  but  only  across  its  south-ea^t  corner ;  and 
that  the  defendant  should  give  to  the  railroad  company  the  one- 
half  of  one  hundred  and  twenty  acres  of  said  land,  to  be  platted 
into  lots  and  blocks,  each  selecting  therefrom  alternate  half-blocks, 
etc.    Subsequently,  on  the  5th  of  February,  1881,  the  defendant 
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entered  into  a  contract  with  plaintiff,  which  forms  the  subject- 
matter  of  this  snit,  and  the  enbetantial  parts  of  which,  omitting 
the  formal  parts,  are  as  follows : 

"  The  party  of  the  first  part  represents  that  he  is  the  owner 
of  certain  land  at  the  place  called  ^  Lisbon/  in  said  connty,  to-wit : 
West  i  of  S.  W.  i  of  section  one,  eighty  acres ;  also  the  E.  i 
of  the  S.  E.  ^  of  section  two,  it  being  eighty  acres ;  also  the 
N.  W.  J  of  the  S.  E.  ^y  and  the  S.  W.  ^  of  the  N.  E.  J,  of  section 
two,  being  eighty  acres ;  and  also  the  N.  E.  ^  of  section  eleven,  it 
being  one  hnndred  and  sixty  acres, —  in  all,  fonr  hundred  acres. 
The  party  of  the  first  part  desiring  to  have  the  said  county  of 
Ransom  organized,  and  the  county  seat  located  at  said  town  of 
Lisbon,  and  the  said  party  of  the  first  part  being  desirous 
of  having  the  south-west  branch  of  the  Northern  Pacific  rail- 
road cross  the  Cheyenne  river  at  said  town  of  Lisbon,  at  or  near 
the  line  now  located  by  said  railroad  company,  therefore  the 
said  party  of  the  first  part  agrees  to  employ,  and  does  hereby 
employ,  Charles  W.  Buttz,  the  party  of  the  second  part,  as  his 
attorney  and  agent  for  the  purpose  of  working  to  accomplish  the 
above-named  object  in  such  manner  as  said  Buttz  shall  think 
proper.  The  said  Buttz  agrees  to  visit  or  have  some  other  person 
visit  Yankton,  Dakota,  if  necessary,  in  the  interest  of  the  party 
of  the  first  part,  and  to  employ  and  obtain  the  assistance  of  any 
person  or  persons  that  he  may  see  fit  to  aid  in  the  work  of  ac- 
oompUshing  the  object  of  this  agreement.  Now,  if  the  said  rail- 
road crosses  the  said  river  at  or  near  the  line  now  located  at  the 
said  town  of  Dsbon,  and  the  county  seat  of  said  county  is  located 
at  said  town  of  Lisbon,  then  and  in  that  case  the  party  of  the 
first  part  agrees  to  sell,  and  does  hereby  sell  and  assign,  unto  said 
Buttz,  party  of  the  second  part,  sixty  acres  of-  said  land,  to  be 
selected  as  follows :  The  party  of  the  first  part  agrees  to  have 
one  hundred  and  twenty  acres  laid  6ut  in  town  lots,  said  lots  to 
be  situated  as  follows :  Sixty  acres  in  N.  E.  ^  of  section  eleven, 
twenty  acres  in  E.  ^  of  S.  E.  ^  of  section  two,  forty  acres  in  the 
west  i  of  S.  W.  \  of  section  one ;  all  being  in  said  township  134, 
range  56,  Bansom  county.  The  parties  hereto  agree  to  take  each 
alternate  lot.  The  said  Buttz,  party  of  the  second  part,  agrees  to 
pay  or  give  to  the  said  8.  W.  branch  of  the  Northern  Pacific 
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Railroad  Company  any  and  all  the  lands  that  may  be  agreed  upon 
by  said  Battz  and  railroad  company,  necessary  to  secore  said  loca- 
tion, out  of  the  said  sixty  acres ;  and  the  parties  to  this  agreement 
hereby  agree  that  the  said  railroad  company  shall  have  the  right 
to  take  any  alternate  block  or  blocks,  acres  or  parts  of  acres,  or 
lots  in  any  part  of  said  described  lands.  All  lands  so  taken  by 
said  railroad  company,  after  being  agreed  upon,  shall,  as  afore- 
said, be  dedacted  oat  of  said  sixty  acres  to  be  paid  over  to  party 
of  second  part.  The  party  of  the  first  part  hereby  agrees  to 
make  a  deed  free  of  charge  for  the  number  of  acres  or  lots  agreed 
upon  to  said  railroad  company,  and  then  the  said  party  of  the 
first  part  agrees  to  make  a  deed  conveying  the  remainder  of  the 
said  sixty  acres,  blocks,  or  lots  to  the  said  C.  W.  Biittz,  party  of 
the  second  part,  for  and  in  consideration  of  the  duties  and  services 
rendered  and  to  be  rendered ;  said  conveyances  to  be  free  of  all 
charges,  except  the  services  said  Buttz  renders  as  attorney  to 
party  of  the  first  part.  If  any  other  railroad  should  be  built  upon 
another  line  than  the  one  mentioned  in  this  agreement,  into  the 
said  town  of  Lisbon,  before  the  road  mentioned  in  this  agree- 
ment, then  this  agreement  to  be  null  and  void.  It  is  further 
agreed  that  unless  commissioners  are  appointed  within  sixty  days 
from  date  of  this  agreement,  to  organize  said  county,  then  this 
agi*eement  to  be  void." 

It  appears  that  commissioners  were  appointed  within  the  sixty 
days,  and  that  the  county  seat  was  located  at  Lisbon,  as  contem- 
plated by  the  contract.  There  is  some  conflict  as  to  whether  the 
road  was  located  as  contemplated  by  the  agreement ;  and  there  are 
other  matters  of  contention  between  the  parties  as  to  whether 
other  minor  conditions  of  the  contract  were  fulfilled  by  the  plain- 
tiff ;  but  in  the  view  we  have  taken  of  the  case,  it  will  not  be  neces- 
sary to  consider  them. 

The  defendant  subsequently  planted  one  hundred  and  twenty 
acres  of  said  land,  and  conveyed  to  the  railroad  company 
each  alternate  one-half  block,  as  contemplated  in  the  agreement 
with  the  agent  Delano ;  and  he  declined  to  convey  to  the  plaintiff 
any  of  the  land  whatsoever  under  the  contract  with  him.  Plain: 
tiff  commenced  suit  against  the  defendant  on  or  about  the  12th  of 
December,  1881,  asking  a  specific  performance  of  the  written  con- 
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tract.  Sabsequentlj,  in  Febrnaiy,  1 883,  the  complaint  was  amended 
by  leave  granted,  again  asking  a  specific  performance  of  the  written 
contract ;  and  in  May,  1883,  upon  order  of  the  court  to  make  more 
specific,  the  complaint  was  again  amended,  setting  up  the  parol 
modification  of  the  written  contract.  Two  questions  of  fact  are, 
among  others,  contested  by  the  defendant :  (1)  The  modification 
of  the  written  contract  by  parol ;  (2)  that  any  contract  was  made 
by  plaintiff  with  the  railroad  company  whereby  it  agreed  to 
receive  less  than  sixty  acres  of  land  from  the  defendant.  The  find- 
ings of  the  court  and  referee  complained  of  by  the  defendant  are 
all  excepted  to,  and  the  record  presents  all  the  evidence  upon 
which  these  findings  were  made,  and  likewise  all  the  evidence  in 
the  case.    The  case  has  been  twice  argued  in  this  court. 

A  great  deal  of  learning  has  been  displayed  in  the  arguments 
and  briefs  of  counsel,  not  only  upon  the  main  questions  involved, 
but  as  to  how  far,  under  our  peculiar  pleadings,  as  governed  and 
controlled  by  the  organic  act,  this  appellate  court  can  weigh  and 
consider  the  evidence  in  an  equity  case ;  and  we  are  referred  to 
the  case  of  Stringfellow  v.  Cain,  99  IT.  S.  613,  as  laying  down  the 
doctrine  that  in  such  a  case  as  this,  should  there  be  a  reversal,  the 
court  must  find  the  facts,  instead  of  sending  it  back  for  a  new 
trial ;  and  concluding  therefrom  that  the  court  must  weigh  the  evi- 
dence in  such  cases  in  the  same  manner  as  in  cases  formerly  cog- 
nizable in  chancery.  The  question  is  an  interesting  one,  how  far 
the  court  in  any  case  on  appeal,  under  our  practice,  may  weigh  and 
consider  the  evidence.  It  is  sufficient  for  this  case,  however,  to 
say  that  the  old  sointiUa  rule  no  longer  obtains ;  and  the  courts 
are  quite  unanimous  to  this  extent  in  holding  that,  unless  there  is 
a  substantial  confiict,  where  the  finding  ia  against  the  evidence 
the  judgment  will  be  reversed. 

The  plaintiff  seeks  to  recover  upon  a  parol  modification  of  the 
written  contract  Such  modification,  however,  is  not  so  far  inde- 
pendent of  the  written  contract  that  it  can  be  considered  as  a 
separate  contract.  The  modification  or  modified  contract,  so  far 
as  its  consideration  is  concerned,  is  based  solely  upon  the  written 
contract;  and  the  conditions  upon  which  such  written  contract 
was  based  are  the  conditions  of  the  modified  contract.  Therefore 
it  becomes  necessary  to  inquire  what  the  plaintiff  and  defendant 
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did  contract  to  do.  Certain  of  the  circonastances  by  which  the 
parties  were  sarroonded,  and  ander  which  the  parties  contracted, 
are  enumerated  in  the  instrnment  itself.  Others  are  detailed  in 
the  evidence,  all  of  which  are  admissible  in  considering  the  char- 
acter and  effect  of  the  contract ;  its  nieaning  as  it  was  understood 
bj  the  parties,  and  as  it  must  be  construed  in  law. 

The  contract  first  recites  that  the  defendant  is  the  owner  of  four 
hundred  acres  of  land,  and  that  he  is  desirous  of  two  things : 
(1)  To  have  the  county  seat  located  thereon ;  (2)  to  have  the  rail- 
road cross  at  that  place ;  and  he  agrees  to  employ  the  plaintiff  to 
work  to  accomplish  these  objects,  and  the  plaintiff  agrees  to  work 
to  accomplish  these  objects.  Then  follow  the  conditions  of  this 
contract,  to- wit :  (1)  If  the  railroad*  crosses  at  or  near  this  land, 
and  (2)  if  the  county  seat  is  located  thereon,  then  the  defendant 
shall  sell  a  certain  amount  of  these  lands  to  the  plaintiff,  to-wit, 
sixty  acres  in  the  sections  named,  the  parties  taking  alternate  lots. 
Now,  if  the  contract  stopped  here,  its  language  would  be  reason- 
ably plain,  and  its  meaning  reasonably  clear.  It  would  be  a  con- 
ditional contract,  in  which  the  defendant  agreed  to  pay  or  give 
the  plaintiff  sixty  acres  of  land  for  his  services,  upon  the  condition 
precedent  that  the  county  seat  should  be  located,  and  the  railroad 
cross  his  land,  as  therein  specified  ;  but  there  follows  the  further 
agreement  of  the  plaintiff,  to-wit :  ^t  He  agrees  to  pay  or  give  to 
the  railroad  any  and  all  the  lands  that  may  be  agreed  upon  by  said 
Buttz  and  railroad  company,  necessary  to  secure  said  location,  out 
of  the  said  sixty  acres." 

It  will  be  observed  that  the  plaintiff  agrees  "  to  pay  or  give  " 
to  the  railroad  company.  He  does  not  agree  to  convey ;  and  in 
the  concluding  part  of  the  contract  the  defendant,  Colton,  agrees 
to  convey  to  the  railroad  company,  "  free  of  charge,  the  number 
of  acres  or  lots  agreed  upon,"  and  also  "to  convey  the  remainder 
of  the  sixty  acres  "  to  the  plaintiff.  This  specific  enumeration  in 
the  contract  establishes  clearly  the  fact  that  the  whole  sixty  acres 
were  not  to  be  conveyed  to  the  plaintiff,  as  would  be  at  first  under- 
stood by  reading  that  part  of  the  contract  in  which  he  agrees  ''  to 
sell,"  etc.,  to  him  the  sixty  acres,  but  the  construction  must  be  that 
plaintiff  was  to  make  an  agreement  with  the  railroad  company  for 
as  small  amount  of  the  sixty  acres  as  he  could,  and  that  the  de- 
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fendant  should  convey  to  it  the  amoant  agreed  upon,  and  the  bal- 
ance, if  any,  to  the  plaintiff.  This  interpretation  is  made  clearer 
and  more  certain  by  the  farther  agreement,  to-wit :  ^^  And  the 
parties  to  this  agreement  hereby  agree  that  the  said  railroad  com- 
pany shall  have  the  right  to  take  any  alternate  block  or  blocks, 
acres  or  parts  of  acres,  or  lots  in  any  part  of  said  described  lands. 
All  lands  so  taken  by  said  railroad  company,  after  being  agreed 
npon,  shall,  as  aforesaid,  be  deducted  out  of  the  said  sixty  acres  to 
be  paid  over  to  party  of  the  second  part."  This  agreement  recog- 
nizes the  fact  that  in  no  event  was  the  defendant  required  to  convey 
more  than  sixty  acres,  and  that  the  railroad  company  would  get 
as  much  less  than  sixty  acres  as  the  plaintifE  could  get  it  to  consent 
to  take.  The  contract  between  plaintiff  and  defendant  would  seem 
to  be  drawn  with  reference  to  the  contract  had  or  negotiations  pend- 
ing between  defendant  and  the  agent,  Delano ;  and,  though  no 
reference  is  made  thereto,  yet  the  undertaking  of  the  plaintiff  is 
that  he  will  get  the  railroad  company  to  be  satisfied  with,  and  to 
take,  less  than  sixty  acres  of  defendant's  land,  otherwise  he  (the 
plaintiff)  is  to  receive  nothing  under  the  contract.  So  that  it  is 
incumbent  upon  him  to  sho\^  that  the  railroad  company  has  con- 
sented and  agreed  to  take  less  than  sixty  acres  from  the  defendant, 
before  he  (the  plaintiff)  can  have  any  claim  for  the  conveyance  of 
the  remainder  to  him.  Here,  it  seems  to  us,  is  the  vulnerable 
point  of  this  case.  The  only  evidence  of  any  agreement  between 
the  plaintiff  and  the  railroad  company  is  the  testimony  of  Mr. 
Edwards.  Buttz  does  not  claim  to  have  made  any  agreement  with 
the  company  himself.  He  says :  ^^  Major  Edwards  did  the  nego- 
tiating with  him  [Delano]  at  my  request."  And  the  agreement 
claimed  to  have  been  made  with  Delano  is  related  by  Edwards  as 
follows :  ^^  I  saw  Mr.  Delano  several  times  at  different  places,  and 
I  told  him  that  Major  Buttz  bad  a  contract  of  this  kind ;  that 
Colton  was  to  give  him  sixty  acres  on  certain  conditions,  and 
wanted  to  know  if  he  could  help  it.  He  said  that  the  railroad 
company  would  require  sixty  acres  themselves.  I  had  another 
talk  with  Mr.  Delano,  and  in  that  conversation  he  said  that  he 
thought  that  the  matter  could  be  arranged  by  the  railroad  com- 
pany taking  forty  acres  from  Colton,  and  get  twenty  acres  from 
Harris ;  and  I  sent  Major  Buttz  to  him  with  the  contract.    At 
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that  time  I  bad  never  been  out  to  Lisbon,  and  so  don't  remember 
details  as  well  as  I  might.  He  said  that  he  ooold  get  twenty  acres 
from  Harris,  and  take  forty  acres  from  Buttz,  leaving  Bnttz 
twenty  acres.  I  don't  know  what  section  this  was  in.  Quea- 
tion.  That  was  the  iinal  agreement  between  yon,  as  agent  for 
Buttz,  and  Delano  in  regard  to  that  %  Answer.  Mr.  Delano  said 
they  mast  have  sixty  acres,  and,  if  they  could  get  twenty  acres  of 
Harris,  they  would  take  the  forty  acres  of  Colton,  leaving  twenty 
acres  for  Buttz." 

Edwards  was  interested  with  Buttz  in  getting  the  railroad  com- 
pany to  take  less  than  sixty  acres,  and  was  delegated  by  Buttz  to 
make  the  necessary  negotiations,  the  result  of  which  is  given  above. 
Can  it  be  said  that  this  was  any  evidence  of  a  contract  or  agree- 
ment to  take  forty  acres  on  the  part  of  the  railroad  company  ( 
The  most  that  could  possibly  be  claimed  for  it  is  the  expression 
of  an  opinion  by  the  agent  of  the  company  to  the  effect  ^^  that  the 
matter  could  be  so  arranged."  Does  the  language  admit  of  any 
.interpretatiou  upon  which  the  court  can  say  tliat  there  was  then 
a  present,  existing  contract  made,  by  which  the  railroad  company 
agreed  to  accept  forty  acres  from  Colton,  and  take  twenty  acres 
from  Harris  %  Harris  was  not  present.  He  was  yet  to  be  seen. 
The  contract  could  not  be  consummated  without  his  assent.  In 
fact,  the  minds  of  those  present  —  Edwards  and  Delano  —  had 
only  so  far  met  as  to  draw  out  the  expression  of  an  opinion  from 
Delano  that  he  '^  thought  the  matter  could  be  arranged."  There 
is  no  evidence  of  any  subsequent  meeting  of  Edwards  and  Delano, 
and  no  evidence  of  any  further  conversation  on  the  subject.  Col- 
ton expressly  denies  any  knowledge  of  any  agreement  between 
plaintiff  and  Delano  or  the  railroad  company  to  take  less  than  sixty 
acres ;  but,  on  the  contrary,  he  says  the  railroad  company  always 
insisted  on  the  full  amount,  which  he  finally  conveyed  to  it.  Mr. 
Delano,  called  as  a  witness  by  the  defense,  and  interrogated  as  to 
any  agreement  to  take  less  than  sixty  acres  from  the  defendant, 
says :  ^^  I  never  had  any  conversation  with  Mr.  Buttz  about  forty 
acres,  or  sixty  or  eighty  acres,  or  any  other  amount  of  land.  I 
had  a  conversation  with  Edwards.  Question.  When  was  that? 
Ansvoer.  It  was  some  time  in  1881.  Q.  What  was  the  conversa- 
tion ?    ^.  It  was  about  this  contract.    Edwards  wanted  I  should 
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go  into  an  arrangement  by  which  T  would  release  Colton,  and 
make  the  arrangement  directly  with  Buttz,  instead  of  Colton,  and 
take  forty  acres  from  Bnttz.  I  asked  him  what  I  would  make  out 
of  that ;  that  I  had  the  matter  fixed  up,  and  that  I  proposed  to 
stick  to  it.  In  this  conversation  I  got  the  idea  that  the  land  that 
was  to  be  platted  down  there  was  forty  acres ;  and  I  recollect  ask- 
ing Edwards,  if  I  took  forty  acres,  where  any  thing  for  Buttz 
would  come  from.  Q.  Did  you  in  that  or  any  other  conversation 
with  Edwards  say  that  if  he  could  get  twenty  from  Harris,  that 
you  would  be  satisfied  with  forty  ?  A.  No,  sir.  Q.  Any  thing 
of  that  kind  ?  A.  No,  sir.  Q,  Or  that  it  could  be  arranged  by 
taking  forty  acres  from  Colton,  and  twenty  from  Harris  ?  A.  No, 
sir.  I  told  Edwards  and  Bnttz  that  I  wonld  have  nothing  to  do 
with  any  one  but  Colton  or  Harris ;  for  I  had  made  a  contract 
with  them,  and  that  we  had  agreed  as  to  what  we  would  do. 
Q,  State  whether  or  not  you  at  any  time  made  a  contract  or  ar- 
rangement with  either  Edwards  or  Buttz,  or  any  one  in  connec- 
tion with  Edwards  and  Buttz,  affecting  the  property  in  question. 
A.  No,  sir;  not  in  any  way,  shape,  or  manner."  Can  it  be  said 
that  this  was  any  evidence  of  an  existing  contract  upon  which  to 
base  specific  performance  ? 

Again,  without  referring  to  the  question  of  want  of  considera- 
tion for  the  alleged  agreement  between  the  plaintiff  and  the  rail- 
road company  (although  the  inquiry  by  the  agent,  Delano,  as  to 
what  the  railroad  company  was  to  make  out  of  the  transaction  by 
deducting  twenty  aci^  and  giving  it  to  Buttz,  would  seem  a  very 
pertinent  one),  the  objection  that  has  urged  itself  most  forcibly 
upon  our  attention  is  that,  admitting  some  contract  or  agreement 
to  have  been  made  between  Delano  and  the  plaintiff  by  which 
the  railroad  company  was  to  concede  the  twenty  acres,  is  there 
any  evidence  of  such  a  contract  as  would  release  the  defendant 
from  the  claims  of  the  railroad  company  upon  him,  and  that  he 
could  plead  as  a  defense  in  a  suit  by  the  railroad  company  requir. 
ing  him  to  convey  ?  Whether  the  agreement  claimed  to  have 
been  made  between  Delano  and  Buttz  was  one  of  release  of  right 
to,  or  an  exchange  of,  real  property,  it  was,  in  any  event,  a  oon- 
ti:act  in  relation  to  real  property,  and  within  the  statute  of  frauds. 
Purcell  V.  Miner,  4  Wall.  517.    And  is  there  any  evidence  that 
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the  contract  sought  to  be  eBtabliahed,  or  any  part  of  it,  was  in 
writing,  or  that  any  part  of  it  was  ever  performed  t  Did  not 
Buttz,  in  his  contract  with  Colton,  bind  himself  to  get  the  rail- 
road company  to  agree  to  take  less  than  sixty  acres  ?  Was  the 
agreement  such  that  it  was  revocable  at  any  time  on  the  part  of 
the  railroad  company,  or  was  it  a  binding  agreement, —  one  that 
would  protect  Colton  in  his  conveyance?  Any  agreement  in 
writing  whereby  the  railroad  company  had  consented  to  Colton's 
conveying  twenty  acres  to  Buttz  would  undoubtedly  have  had 
that  effect  by  way  of  estoppel,  at  least,  if  not  as  a  contract ;  bat, 
in  absence  of  such  an  agreement,  was  Oolton  bound  to  convey 
to  Buttz?  He  only  agreed  to  convey  to  Buttz  ^^the  remainder 
of  the  said  sixty  acres,  blocks,  or  lots,"  after  he  had  conveyed  to 
the  railroad  company  the  amount  selected  by  it  It  is  true  that 
the  amount  so  selected  by  the  railroad  company  must  have  first 
been  agreed  upon ;  but,  in  absence  of  such  agreement,  there  was 
to  be  no  conveyance  to  Buttz.  Supposing  that  the  agreement 
had  been  that  the  defendant  was  to  convey  the  whole  sixty  acres 
to  the  railroad  company,  and  tliat  the  railroad  company  was  to 
convey  to  Buttz  as  Ynucli  as  he  could  get  it  to  agree  to  do  (and 
the  real  effect  of  the  supposed  agreement  is  not  much  different 
from  the  one  the  parties  did  make),  could  Buttz  have  required 
the  railroad  company  to  convey  to  him  without  showing  that  the 
contract  he  relied  upon  to  enforce  was  a  valid  one,  and  was  not 
within  the  statute  of  frauds  ?  How,  then,  can  he  expect  to  re- 
cover of  Colton,  who,  in  a  certain  sense,  was  a  trustee  of  the  rail- 
road company,  without  showing  either  a  binding  agreement,  or 
such  a  consent  to  the  immediate  conveyance  as  would  work  an 
estoppel  on  the  company  ? 

The  result  of  the  contracts  of  Colton  with  the  railroad  company, 
and  of  Colton  with  Buttz,  placed  him  (Colton),  as  we  have  already 
said,  in  a  position  in  the  nature  of  trustee  as  to  the  sixty  acres  of 
land.  He  was  required  and  was  willing  to  give  that  much  land, 
and  no  more,  to  the  railroad  company.  He  was  willing  to  convey  it 
to  the  railroad  company  direct ;  or,  with  the  consent  of  the  railroad 
company,  he  was  willing  to  convey  twenty  acres  of  it  to  Buttz 
himself.  It  would  hardly  be  contended,  if  A.  held  land  in  trust 
for  B.,  that  C,  claiming  to  have  made  a  parol  contract  with  B., 
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could  compel  A.  to  convey ;  and  the  case  at  bar  is  not  essentially 
different.  Colton  holds  the  land  subject  to  the  agreement  of 
Battz  and  the  railroad  company.  Whatever  Buttz  gets  must 
come  out  of  the  sixty  acres  Colton  has  agreed  to  convey  to  the 
company.  And  it  may  not  be  out  of  place,  here,  to  suggest  that 
the  record  of  this  case  discloses  the  fact  that  the  railroad  company 
would  have  been  a  proper,  if  it  was  not  a  necessary,  party  in  de- 
termining the  ultimate  rights  of  the  plaintiff  and  defendant.  But 
whether  Colton  had  made  any  such  contract  with  the  railroad 
company  as  would  bind  him  to  convey  the  whole  sixty  acres  is 
not  now  before  the  court  to  determine.  He  had  a  right  to  insist 
that  he  should  not  be  made  liable  so  to  do ;  and  he,  therefore,  had 
a  right  to  insist  that  this  plaintiff  should  comply  with  the  terms 
of  his  contract,  and  make  an  agreement  that  would  save  him  from 
any  future  claims  of  the  railroad  company.  No  such  agreement 
is  shown,  or  attempted  to  be  shown ;  and  no  existing  parol  con- 
tract even  can  be  gathered  from  the  evidence  produced. 

Nor  are  we  much  better  satisfied  with  the  proof  of  a  parol 
modification  of  the  written  contract.  The  rule  is  that  such  proof 
must  be  clear  and  satisfactory,  and.  as  some  of  the  cases  say,  free 
from  doubt ;  but,  barring  the  question  as  to  whether  there  was 
any  agreement  between  the  parties  to  exchange  the  twenty  acres 
in  section  1  for  twenty  acres  in  section  11,  we  are  met  with  the 
further  objection  that  there  was  no  such  part  performance  as 
Would  take  the  agreement  out  of  the  statute,  and  the  objection 
seems  a  fatal  one.  The  plaintiff  relies  upon  his  performance  of 
the  conditions  of  the  written  contract,  that  the  defendant  has 
platted  one  hundred  and  twenty  acres,  one  hundred  of  which  was 
incladed  in  the  original  contract.  As  to  this  reliance  of  plaintiff, 
how  can  the  original  consideration  lend  such  aid  to  the  parol  con- 
tract as  to  be  a  part  performance  of  it  ?  The  parol  contract  stands 
alone,  in  this  respect ;  and,  so  far  as  this  question  is  concerned, 
it  is  not  unlike  what  it  would  be  if  defendant  had  performed  the 
original  contract,  and  the  plaintiff  sought  to  enforce  the  contract 
of  exchange.  It  is  the  modification  that  must  1)e  partly  performed 
or  executed,  to  give  it  such  life  or  power  as  to  allow  it  to  control 
a  prior,  existing  written  contract.  The  modification  only  has 
vitality  by  what  has  been  done  under  it.     No  consideration  has 
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been  paid  since  the  alleged  modification ;  and,  while  the  ongioal 
consideration  may  feed  the  modified  contract,  it  is  impossible  to 
see  how  prior  acts  can,  bj  any  system  of  reasoning,  be  held  to  be 
an  execution  or  part  performance  of  the  subsequent  contract  of 
modification.  Bat  the  platting  of  the  twenty  acres  exchanged  by 
defendant  is  claimed  to  be  a  part  performance.  Defendant  claims 
this  was  done  under  his  contract  with  the  company.  He  so 
swears.  There  is  no  direct  testimony  on  the  part  of  plaintiff  that 
it  was  done  under  the  contract  with  plaintiff.  No  one  could 
60  swear  but  defendant.  The  only  testimony  is  such  as  can  be 
derived  from  the  act  of  platting,  and  from  defendant's  own  testi- 
mony. There  is  no  reason  apparent  of  record  why  the  act  of 
platting  may  not  be  as  readily  referable  to  the  contract  with  the 
railroad  company  as  to  the  contract  with  the  plaintiff.  Certainly, 
it  cannot  be  so  held  by  testimony  clear  and  satisfactory.  The 
supreme  court  in  Williams  v.  Morris,  95  U.  S.  457,  says :  "  It 
is  not  enough  that  the  act  of  part  performance  is  evidence  of 
some  agreement ;  but  it  must  be  unequivocal  and  satisfactory  evi- 
dence of  the  particular  agreement  charged  in  the  bill  or  answer." 
See,  also,  Phillips  v.  Thompson,  1  Johns.  Ch.  131 ;  Jones  v. 
Peterman,  3  Serg.  &  R.  543;  2  Story,  Eq.  Jur.,  §  762.  If  the 
case  stood  upon  this  error  alone,  we  should  be  unwilling  to  say 
there  was  any  evidence  to  warrant  the  court  in  concluding,  as  a 
question  of  law,  that  there  was  any  such  execution  of  the  parol 
contract  as  would  allow  it  to  modify  the  prior  contract  in  writing. 
Again,  we  are  unable  to  see  how  a  decree  for  the  specific  per- 
formance of  this  contract  can  be  entered  under  the  pleadings  and 
proofs  now  before  the  court.  Courts  cannot  make  contracts  in 
attempting  to  enforce  them.  It  can  only  enforce  contracts  made 
by  the  parties  themselves.  The  decree  in  this  case  gives  the 
plaintiff  the  half  of  a  large  number  of  blocks  in  the  north-east 
one-fourth  of  section  11 ;  whereas  he  was  to  have,  under  the  con- 
tract sought  to  be  enforced,  alternate  lots  in  that  part  of  the  plat- 
ted land  not  taken  by  the  railroad  company.  If  this  decree  is 
rendered  upou  the  theory  that  the  railroad  company  has  selected 
its  forty  acres  under  the  contract  so  modified,  as  claimed  by  plain- 
tiff, or  upon  the  theory  that  the  defendant  has  selected  and  appro- 
priated the  other  twenty  acres  of  this  particular  forty,  we  are  un- 
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able  to  Bee  why  a  specific  performance  under  the  evidence  could 
not,  with  the  same  propriety,  be  enforced  against  any  other  part 
of  the  land  claimed  to  be  embraced  within  sach  modified  contract. 
There  is  not  a  particle  of  testimony  as  to  any  agreement  as  to 
selection  between  the  parties,  nor  as  to  any  actnal  selection  by 
either  the  railroad  company  or  the  defendant,  nnless  the  convey- 
ance by  the  latter  to  the  former  be  held  to  be  snch ;  and  if  it  be 
80  held,  we  are  nnable  to  see  why  such  a  conveyance  can  be 
deemed  to  be  a  selection  or  appropriation  of  land  in  section  11 
more  than  in  section  2.  The  conveyance  was  one  and  the  same 
act.  It  conveyed  the  entire  sixty  acres  by  alternate  balf-blocks 
and  acre  tracts  to  the  railroad  company.  It  left  the  entire  other 
half,  or  sixty  acres,  remaining  to  the  defendant ;  and  if  the  con- 
veyance was  a  selection  on  the  part  of  the  railroad  company  in 
section  2,  and  the  south  forty  in  section  11,  we  are  unable  to  see 
by  what  reasoning  it  was  not  as  well  a  selection  of  the  north  forty 
in  11,  or  how  the  conveyance  by  the  defendant  of  the  north  forty 
in  11  was  any  more  a  selection  or  appropriation  by  him  under 
the  alleged  modified  contract  than  his  conveyance  of  the  south 
forty  in  section  11,  or  that  in  section  2.  It  is  in  evidence  that 
the  land  in  section  11  was  worth  $75  per  lot,  and  the  court  finds 
this  twenty  acres  to  be  worth  $24,000,  while  the  evidence 
shows  that  in  section  1  the  land  was  worth  but  a  very  small 
amount.  Certainly,  the  value  of  the  land  could  not  enter  into 
the  consideration  of  the  court  in  determining  that  the  contract 
should  be  enforced  against  this  twenty  acres  aJone.  Specific  per- 
formance is  not  invoked  to  punish  parties  for  violation  of  con- 
tracts, but  to  prevent  such  violation.  If  the  defendant  is  to  be 
mulcted  for  damages  for  the  violation  of  his  contract,  it  must  be 
done  as  damages  for  breach  of  such  contract. 

As  to  the  objections  urged  in  this  court,  that  the  contract  is 
one  which  the  courts  will  refuse  to  enforce  on  the  grounds  of 
public  policy,  the  defendant  not  having  made  this  an  issue  in  the 
case,  and  the  court  below,  of  its  own  motion,  not  having  seen  fit 
to  give  it  consideration,  we  content  ourselves  with  reviewing  the 
rulings  and  decisions  made  at  the  trial  of  the  cause ;  venturing, 
however,  the  suggestion  that  the  contract,  as  disclosed  by  the  rec- 
ord, is  not  of  the  character  which  appeals  strongly  to  the  court  of 
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equity  to    ^Utrain  its  power  to  enforce  a  complete  perform- 


ance." 


We  are  unable  to  see  how,  under  any  rule  of  law  governing 
the  specific  performance  of  contracts,  the  decree  can  be  sustained 
upon  the  pleadings  and  evidence  now  before  this  court. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded ;  all 
the  justices  concurring,  except  McConnell,  J.,  who,  having  been 
of  counsel,  did  not  sit  in  the  case,  and  Palmer,  J.,  who  dissents. 


Van  DnsEN  et  al.,  Appellants,  v.  Fridlet,  Respondent 
Statutes  —  Construction— CountieB — Creation. 

An  act,  chap.  88,  L.  1885,  creating  a  new  coanty  bj  the  segregation  of 
others,  contained  a  proyision  that  the  act  shoald  not  go  into  force  unless 
"  a  majority  of  the  legal  yoters  of  said  Kidder  coanty  and  of  said  range 
S9  shall  vote  in  favor  of  said  segregation,"  ^^dM,  that  a  separate  (not  an 
s^Sr^gAte)  majority  vote  of  the  coanty  and  the  range  woald  be  required 
in  order  to  organize  the  county. 

(Argued  Feb.  14,  1889;  affirmed  Feb.  19;  opinion  filed  Oct.  9,  1889.) 

APPEAL  from  the  district  court,  Kidder  county ;  Hon.  Roder- 
ick. Rose,  Judge. 

Bally  WaUin  dk  Smithy  for  appellants. 

The  intention  of  the  legislature  was  to  submit  the  act  to  the 
approval  of  a  certain  body  of  voters  interested  in  the  measure. 
That  is,  to  a  single  body  of  voters  residing  in  different  counties 
who  were  to  vote  upon  the  question  in  different  voting  precincts 
at  the  call  and  supervision  of  distinct  boards  of  commissioners. 
Under  the  facts  existing,  ^and  with  reference  to  which  the  act 
was  framed  and  must  be  construed,  it  was  so  worded  that  the 
vote  provided  for  was  to  be  taken,  returned  and  canvassed 
under  the  existing  election  machinery  centering  at  the  county 
seats  of  the  respective  counties.  In  order  to  make  the  election 
machinery  so  located  available,  it  became  necessary  to  use  apt 
words ;  hence  we  find  frequent  reference  to  the  voters  in  Kid- 
der county,  and  also  to  the  voters  in  range  69  of  Stutsman 
county ;  and  likewise  find  appropriate  language  to  convey 
the  idea  that  these  voters,  who  resided  in  localities  territorially 
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distinct,  should  vote  in  their  proper  precincts,  and  return 
their  votes  to  the  proper  county  seat.  It  is  ob  prions  that  the  use 
of  some  sueh  discriminating  language  was  unavoidable  in  order 
to  secure  the  objects  in  view  and  to  use  the  separate  election  ma- 
chinery which  the  act  declared  should  be  used.  Yet  it  is  from 
such  language,  necessarily  employed  to  meet  the  circumstances  of 
the  case,  that  it  is  sought  to  have  the  court  inject  the  idea  of 
plurality,  or  majorities,  into  the  law  when  there  is  not  a  word  in 
the  act  conveying  such  a  meaning.  The  words  used  import  but 
a  single  majority,  a  majority  of  the  voters  to  whom  the  act  was 
submitted,  residing  in  localities  distinct  from  each  other. 

The  question  presented  is,  whether  the  court  will  insert  between 
the  word  ^^and"  and  '^of "  in  the  second  line  of  section  3  the 
words,  "  a  majority."  The  effect  of  doing  so  is  obvious.  It  ex- 
actly reverses  the  meaning  of  the  words  employed  by  the  legislatare. 
Thus  changed,  the  act  creating  Stanton  county  could  not  become 
a  law  without  double  majorities.  Courts  will  refuse  to  import 
words  or  ideas  for  the  purpose  of  interpretation,  when  by  so  do- 
ing, the  plain  meaning  of  the  law,  as  it  is  expressed,  will  be  re- 
versed.    §  929,  C.  C. 

It  does  not  answer  to  say  that  after  the  words  sought  to  be  in- 
jected are  actually  introduced,  a  clear  meaning  will  be  expressed, 
for  as  between  two  meanings  which  may  be  equally  clear  a  court 
will  prefer  that  which  can  be  obtained  from  the  language  actually 
employed,  rather  than  one  which  is  only  reached  by  interpola- 
tions of  either  words  not  used,  or  ideas  not  expressed. 

Josq^h  W.  Wdiker  and  TT.  F.  Cochrane^  for  respondent. 

The  question  was  to  be  submitted  to  two  distinct  classes  of 
citizens.  With  this  in  view  by  giving  to  the  word  "  also  "  its 
proper  meaning  we  have  that,  that  portion  of  Kidder  county  and 
the  portion  of  Stutsman  county,  hereby  proposed  to  be  segregated, 
shall  not  be  cut  off  unless  the  question  of  segregation  shall  be  first 
submitted  to  a  vote  of  the  people  of  Kidder  county,  and  in  like 
MANKEB,  FUBTHBB,  TOO  and  IN  ADDniON  TO  this,  to  the  voters  of 
that  part  of  range  69  proposed  to  be  detached  from  Stutsman 
county. 

Without  so  rendering  the  language  some  of  the  words   would 
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have  no  meaning.  For  instance,  what  could  poseiblj  be  derived 
from  the  words,  ^^and  of  said  range  69,"  without  first  ask- 
ing and  answering  the  question :  what,  of  said  range  69  ? 
When,  in  construing  a  sentence,  a  question  must  be  mentally 
asked,  in  order  that  a  meaning  may  be  gathered,  it  is  evident 
that  there  is  an  ellipsis,  and  that  the  words  composing  the  correct 
answer  to  the  question  thus  asked  must  be  supplied.  The  words 
composing  the  answer,  what,  of  said  range  69,  must  cer- 
tainly be  read  between  the  conjunction  "  and  "  and  the  preposi- 
tion "  OF,"  in  order  to  avoid  a  meaningless  absurdity.  A  correct 
answer  to  the  question  must  not  be  given  arbitrarily,  it  must  be 
conveyed  directly  from  the  language  used  in  the  same  sentence, 
and  by  means  of  unerring  rules.  There  are  two  distinct  things 
whose  relation  is  shown  by  the  preposition  used ;  or  as  gram- 
marians express  it,  two  terms  of  relation  —  an  antecedent  and 
a  subsequent  term.  In  the  language  under  consideration  we  find 
the  subsequent  term  expressed,  viz. :  the  words  "said  range 
69 "  next  following  the  preposition  of  ;  but  the  antecedent 
term  is  omitted  and  must  be  supplied.  Hence,  whatever  that 
'antecedent  term  may  be,  it  is  manifest  that  the  words  necessary 
to  express  it  must  form  the  correct  answer  to  our  question,  and 
must  be  the  words  to  be  supplied.  To  ascertain  the  missing  term 
we  have  the  rule  that  when  two  terms  connected,  refer  jointly  to 
a  third,  they  must  be  adapted  to  it  and  to  each  other,  both  in 
sense  and  in  form.  Brown,  Inst,  of  English  Grammar,  p.  201. 
Plainly  then,  the  omitted  words  next  preceding  the  preposition 
"  OF "  in  the  second  term  must  be  the  same  as  the  expressed 
words  next  preceding  the  preposition  performing  the  same  office 
in  the  first  term,  which  are :  "a  majority  of  the'legal  voters."  It 
will  not  suffice  to  cut  off  the  words  "  a  majority  "  and  supply 
only  the  words  "  of  the  legal  voters  ; "  for  then  another  ellipsis 
would  occur,  next  preceding  the  preposition  constituting  the 
first  of  these  words,  whose  antecedent  term  of  relation  would  have 
to  be  supplied  by  mentally  asking  and  answering  the  question : 
what,  of  the  legal  voters  ?  And  our  answer  deduced  according 
to  the  foregoing  rules,  would  be  :  "a  majority."  Nor  will  it  do 
to  leave  out  the  words  ^*  a  majority  of  "  and  supply  only  the  words 
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occurring  between  the  two  prepositions  found  in  the  first  of  said 
two  connected  terms,  viz.:  "  the  legal  voters." 

Had  the  intent  of  J;he  lawmakers  been  as  claimed,  they  would 
have  simply  omitted  the  repetition  of  the  preposition  "of" 
as  it  occurs  next  preceding  its  subsequent  term  of  relation, 
"  said  range  69."  Then  these  words  and  the  words  "  said 
Kidder  county  "  would  have  jointly  formed  the  double  subse- 
qaent  term  of  relation  to  the  preposition  ''  of  "  occurring  next 
preceding  the  words  "  said  Kidder  county ;  "  and  the  antecedent 
term  of  relation  to  that  preposition  being  already  expressed,  there 
would  have  been  no  ellipsis,  and  the  sense  of  the  language  would 
have  required  but  a  "  single,"  or  "  total,"  majority. 

Were  there  any  doubt  as  to  the  meaning  of  these  material 
parts  of  the  act  it  would  be  cleared  up  by  considering  the  other 
parts.  In  the  light  of  those  provisions  it  is  manifest  the  position 
of  counsel  is  not  tenable.  At  the  outset,  they  are  confronted 
with  the  question :  why  did  not  the  act  require  that  the  elections 
should  be  held  on  the  same  day  in  both  localities  ?  The  only 
limitation  was,  that  each  of  the  authorities  named  should  call  an 
election  within  sixty  days.  Again,  each  of  the  independent 
boards  is  made  a  canvassing  board,  there  being  no  provision  for 
any  joint  canvass.  To  uphold  the  theory  of  the  other  side  we 
must  admit  that  the  law-makers  contemplated  the  submission  of 
the  question  of  segregation  to  a  vote  of  the  people  of  one  county, 
at  a  special  election  on  one  day,  and  then  to  the  voters  of  another 
county,  at  a  special  election  on  another  day,  without  reference  to 
the  result  occurring  at  the  first  election.  The  legislators  could 
not  have  intended  such  an  absurdity. 

Again,  two  distinct  and  essentially  different  questions  were  re- 
quired to  be  submitted  to  the  two  bodies  of  voters.  To  the  peo- 
ple of  Kidder  county  the  question  of  the  division  of  their 
county,  to  the  voters  of  that  part  of  range  69  proposed  to  be  de- 
tached from  Stutsman  county  the  question  of  the  segregation 
of  their  territory  from  the  county  to  which  it  belonged.  The 
proposed  division  of  Kidder  county  meant  to  her  people  the  tak- 
ing from  them  of  one-third  or  more  of  their  territory  and  spurce 
of  revenue,  and  they  alone  were  interested  in  it.    They  also  had 


826  DAKOTA  REP0BT8.  [October, 

the  right  to  hold  it  for  its  just  proportion  of  any  liabilities  that 
might  have  been  incurred. 

Here  we  believe  we  have  the  reason  for  the  different  phraseology 
in  describing  the  two  classes  of  voters.  The  one  was  aptly  de- 
scribed as  '^  the  people  of  Kidder  county,"  because  there  it  was  a 
question  of  utebal  division  of  their  county.  The  other,  simply 
as  ^^  the  voters  of  that  part  of  range  sixty-nine  (69)  proposed  to  be 
detached  from  Stutsman  county/^  an  apt  description  also ;  be- 
cause that  area  formed  but  a  small  portion  of  Stutsman  county 
and  the  question  of  oumNG  rr  off  was  not  one  of  such  vital  in- 
terest to  the  people  of  that  county,  yet,  the  voters  residing  there 
had  certain  rights  to  be  considered. 

Tbipp,  C.  J.  This  is  an  action  brought  by  the  plaintiffs  to  re- 
strain the  defendant,  as  treasurer  of  Kidder  county,  from  selling 
their  real  property  for  taxes  alleged  to  be  illegal  and  void.  The 
legislature  of  1885  attempted  to  create  the  county  of  Stanton  out 
of  portions  of  the  counties  of  Kidder  and  Stutsman.  The  new 
county  so  sought  to  be  created  took  from  the  county  of  Kidder 
about  one-third  of  its  area,  and  from  the  county  of  Stutsman  a 
part  of  range  69.  By  the  terms  of  the  act,  the  segregation  of 
such  territory  from  the  two  counties,  and  the  creation  of  such 
new  county  of  Stanton,  was  made  to  depend  upon  the  vote  of  the 
people  of  Kidder  county,  and  of  that  portion  of  Stutsman  county 
sought  to  be  included  within  the  new  county  so  created.  A  number 
of  irregularities  as  to  the  assessment  of  the  alleged  illegal  tax  was 
set  out  in  the  complaint,  and  put  in  issue  by  the  answer,  but  they 
were  expressly  waived  at  the  hearing  in  the  court  below ;  and  by 
stipulation  of  counsel  the  right  of  plaintiffs  to  maintain  their  ac^ 
tion  was  made  to  depend  solely  upon  the  question  whether  the 
county  of  Stanton  was  ever  legally  created.  If  it  was,  then  the 
defendant,  as  treasurer  of  Kidder  county,  would  have  no  authority 
or  jurisdiction  to  make  sale  of  their  lands  in  Stanton  county ;  and 
if  it  was  not,  then  it  was  conceded  that,  as  the  tax  was  legal,  the  de- 
fendant would  have  jurisdiction,  and  the  complaint  should  be  dis- 
missed. The  act,  after  giving  the  boundaries  of  the  proposed  new 
county,  provides  as  follows :  "  §  2.  Provided,  however,  that  a 
portion  of  Kidder  county  and  a  portion  of  Stutsman  county,  hereby 


1889.]  VAN   DUSEN  V.  FRIDLEY.  327 

proposed  to  be  Begregated,  shall  not  be  cut  off  unless  the  question 
of  segregation  shall  be  first  submitted  to  the  vote  of  the  people  of 
Eidder  county,  and  also  to  the  voters  of  that  part  of  range  69 
proposed  to  be  detached  from  Stutsman  county,  at  a  special  elec- 
tion called  for  that  pqrpose,  by  giving  at  least  fifteen  days'  notice 
of  the  same  by  posting  sucli  notice  in  each  election  precinct  as 
alrtady  established,  or,  if  in  such  portion  of  either  county  proposed 
to  be  segregated  no  election  precinct  is  already  established,  then 
it  shall  be  the  duty  of  the  board  of  county  commissioners,  at  their 
first  meeting  after  the  passage  of  this  act,  to  appoint  therein  an 
election  precinct ;  and  it  is  hereby  made  the  duty  of  the  county 
commissioners  of  the  counties  of  Eidder  and  Stutsman  to  call  said 
election  within  sixty  days  after  the  passage  and  approval  of  this 
act,  and,  in  case  of  the  neglect  or  a  refusal  of  said  commissioners 
to  call  said  election,  then  it  shall  be  the  duty  of  the  county  clerks 
of  said  counties  to  call  said  election.  §  3.  In  case  a  majority 
of  the  legal  voters  of  said  Eidder  county,  and  of  said  range  69, 
voting,  shall  vote  in  favor  of  said  segregation,  then  this  act  shall 
be  in  full  force  and  effect.  It  shall  be  the  duty  of  the  respective 
boards  of  county  commissioners  of  Eidder  and  Stutsman  counties 
to  meet  at  their  respective  county  seats  within  ten  days  after  said 
election  to  canvass  said  vote,  and,  in  case  of  refusal  of  said  board 
to  canvass  said  vote  within  ten  days,  then  the  respective  county 
clerks  are  hereby  authorized  and  empowered  to  appoint  three  free- 
holders of  the  county  to  act  as  a  board  of  canvassers,  who  shall 
canvass  the  vote  as  now  provided  by  law.  The  form  of  the  bal- 
lot shall  be :  *  For  division.  Yes.  For  division,  No.'  All  ex- 
penses of  said  election  shall  be  paid  by  the  coanty  of  Stanton. 

It  is  the  peculiar  language  of  the  sections  above  quoted  that 
gives  rise  to  the  controversy  in  question.  At  the  election  held 
under  this  act  there  were  cast  in  the  county  of  Eidder  417  votes, 
of  which  244  were  for  division,  and  173  against ;  while  in  that 
portion  of  Stutsman  county  sought  to  be  segregated  the  whole 
number  of  votes  cast  was  11,  of  which  6  were  for  division,  and  6 
against.  And  it  is  contended  by  the  appellants  that  under  the  act, 
as  they  construed  it,  a  majority  of  all  the  votes  cast  in  both  coun- 
ties were  in  favor  of  division,  and  the  county  of  Stanton  was, 
therefore,  legally  created ;  while  the  respondent  claims  that  under 
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tho  construction  of  the  act,  as  contended  for  bj  him,  it  was  re- 
qnired  that  a  majoritj  of  each  district  named  in  the  act  mast  have 
voted  affirmatively  before  the  new  county  could  become  created ; 
that  is  to  say,  that  a  majority  of  that  part  of  Stutsman  county 
sought  to  be  segregated  must  have  voted  affirmatively,  as  well  as 
a  majority  of  Kidder  county,  before  the  act  could  take  effect — ^in 
other  words,  that  the  act  required  a  majority  of  each  district 
affected  thereby,  and  not  a  majority  of  both.  This  is  the  point  of 
contention,  and  the  question  for  the  consideration  of  the  court. 
Did  the  act  contemplate  that  the  majority  for  division  and  the 
creation  of  the  new  county  should  be  a  majority  of  all  the  votes 
in  both  Kidder  county  and  that  part  of  Stutsman  county  to  be  in- 
cluded within  the  new  county,  or  a  majority  of  the  votes  in  each, 
separately  comprised  ?  The  language  of  the  act  is  peculiar.  It 
provides  that  the  new  county  shall  not  be  created  ^^  unless  the 
question  of  segregation  shall  be  first  submitted  to  a  vote  of  the 
people  of  Kidder  county,  and  also  to  the  voters  of  that  part  of 
range  69  proposed  to  be  detached  from  Stutsman  county.^'  It 
does  not  provide  that  the  question  shall  be  submitted  to  the  voters 
of  Kidder  county,  and  range  69,  Stutsman  county ;  but  it  pro- 
vides that  it  shall  be  submitted  to  the  voters  of  Kidder  county, 
and  also  to  the  voters  of  range  69.  "  Also,"  according  to  Webster, 
means :  ^'  In  like  manner ;  further ;  in  addition  to,"  etc.  So  that, 
taken  in  the  common  acceptation  of  the  word,  the  act  required 
that  the  question  should  be  submitted  to  the  voters  of  Kidder 
county,  and  in  like  manner  to  the  voters  of  range  69 ;  or  that  the 
question  should  be  submitted  to  the  voters  of  Kidder  county,  and 
further,  or  in  addition  thereto,  it  should  be  submitted  to  the  voters 
of  range  69.  This  language  dearly  indicates  two  separate  sub- 
missions  and  two  separate  majorities.  And  on  an  inspection  of 
the  whole  act  it  must  be  held  to  contemplate  separate  and  distinct 
submissions  of  the  question.  No  one  board  or  person  submits  the 
question,  but  it  is  submitted  by  separate  boards  or  persons,  to-wit: 
to  the  voters  in  Stutsman  county  it  is  submitted  by  the  officers 
of  that  county,  and  to  the  voters  of  Kidder  county  by  the  proper 
officers  of  tliat  county. 

Nothing  in  the  act  requires  the  election  to  be  held  at  the  same 
hour  (if  tho  day,  or  upon  the  same  day,  but,  so  far  as  any  restric- 
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tioDs  are  found  in  the  act  itself,  the  question  may  have  been  snb- 
mitted  by  the  authorities  of  either  coanty  at  entirely  separate  and 
distinct  times.  # 

The  language  of  the  third  section  is  similar  in  its  constructioD. 
It  provides  that  ^^  in  case  a  majority  of  the  legal  voters  of  said 
Kidder  county,  and  of  said  range  69,  voting,  shall  vote  in  favor 
of  said  segregation,  then  this  act  shall  be  in  full  force  and  effect." 
The  act  can  only  be  in  force  and  effect  upon  the  express  condition 
that  '^  a  majority  of  the  legal  voters  of  Kidder  county  and  of  said 
range  69  shall  vote  in  favor  of  said  segregation."  If  the  language 
of  the  act  had  been  '^  a  majority  of  the  legal  voters  of  Kidder 
county  and  said  range  69,"  there  would  have  been  force  in  the 
contention  of  appellants  that  a  majority  of  the  voters  in  both  dis- 
tricts, and  not  a  majority  in  each,  was  intended ;  but  the  framers 
of  the  act  have  seen  fit  to  insert  the  word  "  of  "  after  the  copulative 
^^and,"  thereby  making  the  concluding  'portion  of  the  sen- 
tence elliptical  and  requiring  some  words,  to  be  supplied  to  make 
the  sentence  complete.  What  words  are  to  be  supplied  ?  What 
words  are  connected  by  the  preposition  '^  of  ? "  Or  what  words  does 
it  show  relation  between  %  The  copulative  ^^  and  "  generally  con- 
nects clauses  of  similar  meaning  and  form  of  construction,  depend- 
ent upon  the  principal  sentence  or  clause  ;  or.  as  laid  down  in  the 
books,  "  where  two  terms  connected  refer  jointly  to  a  third,  they 
must  be  adapted  to  it  and  to  each  other  both  in  sense  and  form." 
Brown,  Inst.  201.  These  clauses,  "  of  said  Kidder  county,"  and 
^^of  said  range  69,"  seem  to  conform  to  this  rule.  They  are 
adapted  to  each  other  in  form  and  sense,  and  are  equally  adapted 
to  the  principal  clause,  "  majority  of  the  legal  voters ; "  and  by 
this  rule  of  construction  the  meaning  would  be  that  the  act  would 
be  of  force  and  effect  only  in  case  a  majority  in  Kidder  county 
and  a  majority  in  range  69  each  voted  in  favor  of  the  segregation, 
and  the  sentence  would  read  :  '^  In  case  a  majority  of  the  legal 
voters  of  said  Kidder  county  and  a  majority  of  the  legal  voters  of 
said  range  69  shall  vote,"  etc.  In  what  other  way  can  the  ellipsis 
be  supplied  !  By  all  rules  of  construction,  it  must  be  supplied  by 
words  which  have  already  been  expressed,  and  generally  by  those 
immediately  preceding.  In  this  case  these  are  the  only  preceding 
words.    They  not  only  commence  the  sentence,  but  they  are  the 
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begiimiDg  of  the  section  itself.  It  will  not  do  to  insert  a  part  of 
the  clause  preceding  —  as,  for  instance,  the  words  "  legal  voters," 
— for  that  would  make  tke  clause  to  read,  "  a  majority  of  the  legal 
voters  of  said  Kidder  county  and  the  legal  voters  of  said  range  69," 
which  would  require  all  the  legal  voters  of  range  69  to  vote 
affirmatively,  and  would  place  the  appellants  in  a  worse  position 
than  they  now  occupy.  Nor  would  they  be  in  any  better  position 
to  supply  before  the  words  "legal  voters"  the  word  "  of,"  for  the 
clause  would  still  be  elliptical,  and  we  would  be  left  to  iuquire 
what  word  or  words  were  still  to  be  supplied  before  it.  The  con- 
clusion is  irresistible  that  the  entire  clause,  "  majority  of  the  legal 
voters,"  must  be  supplied  after  and  before  the  word  "  of,"  making 
the  sentence  read  as  already  given. 

This  construction  is  not  only  the  sole  one  that  can  be  given  to 
the  sentence,  under  the  rules  as  laid  down  by  the  books,  but  it  is 
one  in  entire  harmony  with  the  whole  act,  which  must  be  taken 
together  in  the  construction  of  particular  sections  Not  only  is 
there  no  provision  of  the  act  providing  that  the  election  shall  be 
held  in  the  two  counties  at  the  same  time,  but  the  election  in  each 
county  is  separate  and  distinct,  and  the  question  submitted  to  the 
voters  of  the  two  counties  affects  them  quite  differently.  It  will 
be  observed  that  the  question  of  the  formation  of  a  new  county 
is  not  submitted  to  the  people  who  are  to  form  the  new  county 
only.  The  two  counties  are  differently  affected  by  the  segrega- 
tion of  territory.  Kidder  county  by  this  act  would  lose  nearly 
one-third  of  its  entire  area,  while  Stutsman  county  would  lose  but 
a  few  townships ;  and  the  legislature  must  have  had  this  fact  in 
mind  when  it  provided  that  while  the  whole  of  Kidder  county 
was  permitted  to  vote  on  this  question,  yet  in  Stutsman  county 
only  that  portion  sought  to  be  segregated  was  permitted  to  vote 
thereon.  While,  therefore,  the  voters  in  Stutsman  only  voted 
upon  the  question  of  segregation  and  the  formation  of  a  new 
county,  the  voters  of  that  portion  of  Kidder  county  not  to  be  in- 
cluded in  the  new  county  voted  upon  the  question  of  a  division 
of  their  county,  with  all  its  attendant  results.  To  such  voters  the 
contemplated  segregation  meant  a  diminished  territory  and  a 
diminished  revenue.  In  voting  upon  this  question  they  might 
well  consider  the  injuries  and  benefits  to  be  derived  from  such  a 
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result  in  a  manner  quite  diflE^^ht  from  those  who  were  abandon- 
ing their  former  relations  and  entering  into  a  new  alliance.  And 
not  only  did  the  questions  submitted  differ  in  character,  and  the 
persons  to  whom  they  were  submitted  differ  in  interest,  but  the 
persons  and  officers  who  determined  the  result  of  such  submission 
were  as  different  as  the  persons  and  officers  who  by  law  were  re- 
quired to  submit  them. 

By  the  act  the  board  of  county  commissioners  of  the  respective 
counties  was  made  the  final  judge  of  the  result  in  each  county,  so 
that  under  this  statute  there  were  two  questions  submitted  to  two 
different  classes  of  voters  by  two  different  classes  of  officers,  and 
two  different  results  were  arrived  at.  Neither  the  board  of  com- 
missioners of  Kidder,  nor  the  board  of  Stutsman,  had  power  to 
declare  more  than  the  result  of  the  vote  in  its  own  county ;  and, 
as  no  provision  was  made  for  a  determination  of  the  final  result 
of  the  vote  in  both  counties,  it  may  well  he  argued  that  no  6iich 
final  result  was  contemplated  by  the  act.  Nor  do  we  see  any 
thing  in  this  construction  unjust,  or  out  of  the  usual  course  of 
former  legislation  in  the  territory.  An  examination  of  former 
acts  attaching  and  segregating  parts  of  counties  shows  a  uniform 
precedent,  by  allowing  the  people  so  attached  or  segregated  to  be 
heard  in  determining  their  future  relations;  and,  if  the  legislature 
in  this  case  intended  to  adhere  to  precedent,  it  may  well  be 
doubted  whether  it  could  have  intended  to  have  allowed  the  small 
vote  of  the  territory  segregated  from  the  county  of  Stutsman  to 
become  absorbed  and  overcome  by  the  vote  of  the  entire  county 
of  Kidder. 

There  is  another  consideration  which  must  not  be  lost  sight  of 
in  this  case,  and  that  is  the  view  which  has  been  taken  of  this 
law  by  the  political  department  of  the  government.  The  record 
of  this  case  shows  that  the  action  of  the  counties  of  Kidder  and 
Stutsman,  in  ignoring  the  existence  of  the  new  county  of  Stanton, 
has  been  acquiesced  in  by  all  the  people  affected  thereby,  down  to 
the  time  of  the  commencement  of  this  action ;  and,  while  such 
determination  is  not  binding  upon  the  courts,  yet  they  are  slow  to 
disturb  such  interpretation  deliberately  made  by  a  co-ordinate  de- 
partment of  the  government,  and  will  do  so  only  in  case  of  a  clear 
departure  from  a  plain  construction  of  the  act  itself. 
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In  any  view  of  the  case,  we  are  constrained  to  hold  that  the  act 
mnst  be  construed  to  require  a  majority  of  the  legal  voters  in  range 
69 ;  and  also  a  majority'  of  the  legal  voters  in  Kidder  county,  in 
favor  of  the  new  county,  before  it  could  have  any  legal  existence ; 
and  that,  such  majority  not  being  returned  from  said  range  69, 
the  act  became  of  no  force  and  effect ;  and  that  the  real  property 
in  question  remained  and  was  subject  to  taxation  in  Kidder 
county.  The  judgment  of  the  lower  court  dismissing  the  com- 
plaint is,  therefore,  afSrmed ;  all  the  justices  concurring,  except 
BosB,  J.,  not  sitting. 


Dabtmouth  Savings  Bank,  Respondent,  v.  School  Dibtbiots 
6  AND  31,  Minnehaha  County,  Appellants. 

Schools  and  School  Districts  —  Creation  —  Bonds  —  Validity^Es- 
toppeL 

By  §  10,  chap.  40,  Pol.  C,  it  was  made  the  duty  of  the  coanty  saperin- 
tendent  of  schools  "  to  divide  his  county  into  school  districts,  sub-divide 
and  rearrange  the  boundaries  of  the  same,  when  petitioned  by  a  majority 
of  the  citizens  residing  in  the  district  or  districts  to  be  affected  by  such 
change."  The  records  of  the  superintendent  showed  the  formation  of  dis- 
trict  64  from  parts  of  6  and  31  and  that  it  had  afterward  been  dissolved 
and  merged  in  the  original  districts.  During  its  separate  existence  a 
number  of  its  citizens  met,  elected  officers  and  voted  a  tax.  These  offi- 
cers afterward  executed  lK)nds  for  the  purpose  of  erecting  a  school-house. 
In  an  action  on  these  bonds  against  districts  6  and  31  as  the  successors  of 
64,  on  an  issue  of  the  legality  of  its  organization,  the  defendants  offered 
to  prove  that  the  superintendent  had  never  been  petitioned  as  required 
by  law.  The  court  refused  to  permit  the  proof.  Held,  error.  Held  aUo, 
that  the  defendants  were  not  estopped  to  question  the  legality  of  the  o^ 
ganization  of  district  64. 

(Argued  Oct.  3.  1888;  reversed  Oct.  13.  1888;  opinion  filed  Oct.  9,  1889.) 

APPEAL  from  district  court,  Minnehaha  county ;  Hon.  C.  S, 
Palmer,  Judge. 

Bailey  ds  Davis,  for  appellants. 

The  corporate  existence  of  district  64  was  in  issue.  It  was  in- 
cumbent on  the  plaintiff  to  establish  that  all  requirements  of  the 
statute  had  been  complied  with.  Waterman,  Cor.,  §§  83, 38, 143, 
144 ;  Bigelow  v.  Gregory,  73  111.  197. 

By  the  statute  (§  10,  chap.  40,  Pol.  0.)  under  which  these  dis- 
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tricts  are  organized  the  first  requirement  is  a  petition  of  a  major- 
ity  of  the  citizens  residing  in  the  districts  to  be  affected.  This  is 
jurisdictional.  Without  it  the  superintendent  cannot  act.  The 
petition  is  necessary  to  set  in  motion  his  powers.  The  burden  was 
upon  the  plaintiff  to  establish  all  jurisdictional  facts.  Jackson  v. 
Trustees,  8  Johns.  378  ;  Utley  v.  Union  Tool  Co.,  11  Graj,  139 ; 
Mokelumne  Hill  Co.  v.  Woodbury,  14  Cal.  424 ;  McGarrahan  v. 
Mining  Co.,  96  XT.  S.  316,  L.  Ed.  24,  630 ;  Kaiser  v.  Lawrence, 
56  la.  104,  8  N.  W.  Eep.  772 ;  Norton  v.  Shelby  County,  118  TJ. 
S.  425 ;  14  Am.  &  E.  C.  C.  487 ;  Cooley,  Tax.  517. 

If  the  district  had  no  legal  existence  or  legislative  authority  to 
issue  the  bond  the  plaintiff  must  faiL  No  recital  could  cure  these 
defects,  or  preclude  inquiry  into  the  want  of  power  even  in  the 
hands  of  innocent  holders.  Anthony  v.  Jasper,  101  TJ.  S.  693, 
L.  Ed.  25,  1005 ;  Wells  v.  Supervisors,  supra  ;  Northern  National 
Bank  v.  Porter,  supra  ;  County  v.  Field,  111  U.  S.  83,  L.  Ed. 
28,360;  Merchants'  National  Bank  v.  Bergin,  115  U.  S.  884,  L. 
Ed.  29,  430 ;  1  Dill.  Mun.  Cor.,  §  509.  • 

The  defendants  were  not  parties  to  the  bond,  nor  did  they  par- 
ticipate in  the  transactions  out  of  which  it  arose.  The  plain- 
tiff has  no  superior  equities  as  a  honafide  holder.  In  fact  the 
equities  are  with  the  plaintiff  as  it  can  pursue  the  parties  who 
made  the  ineffectual  attempt  to  incorporate  the  district  and  set 
the  bonds  afloat.  The  defendants  would  be  without  remedy  if  it 
paid  the  bond.  Waterman,  Cor.  100,  n. ;  Kaiser  v.  Lawrence, 
66  la.  104,  8  N.  W.  Rep.  772 ;  Bigelow  v.  Gregory,  73  lU.  197. 

We  admit  the  legislature  has  power  to  alter  or  abolish  a  mu- 
nicipality and  apportion  its  property  and  burdens  as  seems  just. 
Mount  Pleasant  v.  Beckwith,  100  XT.  S.  514,  L.  Ed.  25, 699. 

But  this  does  not  imply  that  a  portion  of  the  inhabitants  of  two 
districts  may  organize  under  a  general  law  into  a  de  facto  district, 
locate  and  build  a  school-house  that  neither  of  the  other  districts 
wants,  incur  a  useless  debt,  dissolve  and  impose  the  burden  on  the 
old  districts  against  their  will.  Again  before  this  rule  can  be  ap- 
plied, a  contract  valid  and  binding  in  law  must  be  established. 
The  ddctrine  of  estoppel,  or  of  rights  of  honafide  holders  afford 
no  advantage. 
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Wynn  &  Toung^  for  respondent. 

"  Every  school  district  shall  be  deemed  duly  organized  when 
the  ofScers  constituting  the  district  board  shall  ^  be  elected  and 
quaKfied."    L.  1879,  p.  202,  §  23. 

As  to  the  point  of  there  being  no  evidence  of  any  petition,  we 
say  that  was  one  of  the  preliminary  steps  in  forming  the  district. 
The  evidence  is  that  the  district  was  formed.  It  organized  and 
elected  officers,  levied  taxes,  issued  bonds,  built  a  school-house, 
assumed  to  act,  and  did  act  and  exercise  the  powers  of  such  a 
corporation.  The  presumption  also  is  that  the  county  superin- 
tendent proceeded  lawfully  to  form  the  district.  By  his  act  and 
decision  the  district  was  formed,  and  was  subsequently  organized 
in  the  mode  prescribed  by  statute.  Any  inquiry  as  to  the  i^ega- 
larity  or  irregularity  of  his  proceedings  is  now  immaterial.  Nar- 
ragansett  Bank  v.  Atlantic  Silk  Co.,  3  Met.  287 ;  State  v.  School 
District,  14  N.  W.  Rep.  382 ;  State  v.  School  District,  12  id.  812; 
State  V.  School  District,  xi.  927.  The  defendants  are  also 
estopped  to  deny  the  legality  of  the  organization.  Bigelow, 
Estoppel,  463 ;  Wood's,  Field,  Law  of  Corp.,  §§  349, 350 ;  Dooley 
V.  Cheshive  Glass  Co.,  15  Gray,  494 ;  Merrick  v.  R.  E.  &  G.  Co., 
101  Mass.  385 ;  McCarty  v.  Lavasche,  89  111.  270 ;  Ewing  v. 
Robeson,  15  Ind.  29 ;  Hills  v.  District  Township,  41  la.  494 ; 
Angel  &  Ames,  Corp.  71,  n. ;  Herman,  Estoppel,  512. 

The  same  rule  applies  to  districts  6  and  31,  as  they  are  the 
successors,  not  only  of  the  corporate  powers,  but  the  liabilities 
of  64. 

The  district  had  the  power  to  issue  the  bond  in  question  under 
the  act  of  February  22,  1879,  and  the  bond  upon  its  face  con- 
tained a  recital  of  a  performance  of  all  acts  necessary  to  be  done 
in  order  that  it  might  issue.  This  is  conclusive  as  to  the  point 
made.  Burroughs,  Pub.  Sec.  299 ;  Knox  v.  Aspinwall,  21 
How.  539,  62  L.  Ed.  208  ;  Town  v.  Eaves,  92  TJ.  S.  484;  Marcy 
V.  Township,  92  U.  S.  638;  Humboldt  v.  Long,  id.  642; 
Hackett  v.  Ottawa,  99  id.  86 ;  Commissioners  v.  Bolles,  94  id. 
104;  Commissioners  v.  Clark,  id.  278;  Commissioners  v. 
January,  id.  202;  Coanty  v.  Cromwell,  96  id.  51;  City  v. 
Mehaffy,  id.  312 ;  County  v.  Shores,  97  id.  272 ;  City  v.  Rit- 
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ter,  id.  389 ;  Larned  v.  City,  4  Wall.  275 ;  Township  v.  Ker- 
nochau,  103  U.  S.  562 ;  Mercer  v.  Hacket,  1  Wall.  83 ;  Grand 
Chute  V.  Winegar,  15  id.  355  ;  City  v.  Batler,  14  id.  282 ;  Dem- 
ming  v.  Inhabitants,  18  Am.  £ep.  253  and  n. ;  1  Dill.  Mnn. 
Corp.  506 ;  Bigelow,  Est.  467. 

The  district  was  a  corporation  dejure  at  the  time  the  bond  was 
issned.  Even  if  there  were  defects  in  the  preliminary  organiza- 
tion,  it  became  a  district  fully  empowered  to  act  by  the  decision 
of  the  superintendent  in  forming  it,  and  by  the  election  of  its 
officers.  The  superintendent  was,  by  the  power  given  him  to 
form  districts,  the  sole  judge  of  the  sufficiency  of  the  original 
petition  and  the  preliminary  steps.  His  decision  was  final,  so  far 
as  the  organization  was  concerned,  and  when  the  district  officers 
were  elected,  then,  by  the  express  terms  of  the  statute,  the  organi- 
zation was  deemed  complete.  While  insisting  on  this  we  submit 
that  it  was  clearly  a  corporation  defacto^  at  the  time  of  the  issu- 
ance of  the  bond,  and  that  its  acts  were,  as  to  the  public,  and 
persons  contracting  with  it,  as  valid  as  those  of  a  corporation  de 
jurej  and  not  subject  to  collateral  inquiry.  People  v.  La  Rue,  67 
Cal.  526 ;  Trumbo  v.  People,  75  111.  562 ;  Leach  v.  People,  12 
N.  E.  Rep.  726 ;  State  v.  Carroll,  38  Conn.  449,  12  Am.  Law 
R^.  (N.  S.)  165 ;  People  v.  Bangs,  24  111.  124;  S.  &  L.  G.  R. 
Co.  v.  S.  &  C.  R.  R.  Co.,  45  Cal.  680 ;  People  v. Webber,  86  El. 
283,  2  Dill.  Mun.  Corp.  (3d  ed).,  §  892,  n.  1 ;  Wilcox  v.  Smith, 
6  Wend.  231,  21  Am.  Dec.  213;  Burke  v.  Elliott,  4  Ired.  L. 
355,  42  Am.  Dec.  142 ;  O.  &  B.  R.  R.  Co.  v.  Plumas  Co.,  37 
Cal.  361 ;  Hildroth  v.  Mclntyre,  19  Am.  Dec.  61,  n. ;  B.  &  A.  R. 
Co.  V.  Cary,  26  N.  Y.  75. 

Teifp,  C.  J.  This  is  an  action  to  recover  upon  a  bond  and  its 
interest  coupons,  alleged  to  have  been  issued  by  school  district 
No.  64,  Minnehaha  county.  Dak.  The  complaint,  in  substance, 
alleges  that  school  district  No.  64  was  duly  organized  from  por- 
tions of  school  districts  Nos.  6  and  31  of  said  county ;  and  that, 
as  such  corporation  duly  organized,  it  issued  by  its  proper  officers 
the  bond  in  controversy,  among  others,  to  aid  in  the  construction 
of  a  school-house  for  said  school  district  No.  64,  in  accordance 
with  the  statute  in  such  case  made  and  provided ;  that  plaintiff 
became  and  is  now  the  owner  and  holder  of  such  bond  for  value 
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before  maturity ;  that  said  district  No.  64  has  been  dissolved,  and 
that  said  defendant  districts,  6  and  SI,  are  the  successors  thereof. 
The  principal  defense  set  up  and  relied  upon  bj  the  defendants  is 
that  said  district  64  was  never  organized  ;  that  it  never  had  auj 
legal  existence ;  and  that  the  issue  of  said  bond  was  without  au- 
thority  of  law,  and,  therefore,  illegal  and  void. 

The  issues  were  submitted  to  a  referee,  and  the  court,  upon 
the  report  of  the  referee,  made  findings  of  fact  and  concluBions  of 
law  sustaining  the  organization  of  district  64,  and  rendered  jadg- 
ment  for  the  plaintiff.  Exceptions  were  duly  taken  to  the  find- 
ings and  conclusions  of  law,  and  from  the  judgment  so  entered 
the  defendants  appeal  to  this  court. 

An  inspection  of  the  bill  of  exceptions  and  the  record  of  the 
case  shows  that  long  prior  to  the  execution  and  issue  of  the  bond 
in  controversy  defendants  were  duly-organized  school  districts  of 
Minnehaha  county,  numbered  6  and  31,  respectively  ;  that  on  the 
12th  day  of  March,  1879,  the  superintendent  of  schools  of  the 
county  of  Minnehaha  claimed  to  have  formed  school  district  64 
from  a  part  of  said  districts  6  and  31 ;  that  subsequently  a  num- 
ber of  the  citizens  of  said  school  district  64  met  together  and 
elected  oflSicers,  voted  taxes,  etc.;  that  subsequentl}'  the  officers  so 
elected  executed  and  issued  the  bond  in  question,  with  others,  lor 
the  purpose  of  erecting  a  school-house  in  said  district  64 ;  that 
said  school-house  was  subsequently  erected  with  the  proceeds  of 
such  bonds,  and  that  subsequently  to  the  issue  of  said  bond,  upon 
an  appeal  from  the  action  of  the  county  superintendent  of  schools 
to  the  board  of  county  commissioners,  as  provided  by  statute,  the 
proceedings  of  the  superintendent  of  schools  creating  such  school 
district  64  were  reversed,  and  the  territory  carved  out  of  districts 
6  and  31  was  again  restored  to  them.  It  does  not  appear  from 
the  record  which  district,  upon  the  dissolution  of  district  No.  64, 
obtained  the  house  erected  with  the  proceeds  of  the  bonds,  or 
what,  if  any,  use  was  ever  made  of  it  by  such  district. 

The  statute  then  in  force  as  to  organization  of  new  districts  by 
the  county  superintendent  of  schools  provides  as  follows :  "  Dis- 
tricting the  county.  That  it  shall  be  the  duty  of  the  county 
superintendent  of  schools,  in  addition  to  other  duties  required  of 
him,  to  divide  his  county  into  school  districts,  subdivide  and  re- 
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arrange  the  boundaries  of  the  same,  when  petitioned  by  a  majority 
of  the  citizens  residing  in  the  district  or  districts  to  be  affected  by 
said  change,  and  to  fnmish  the  county  commissioners  of  such 
connty  with  a  written  description  of  the  boundaries  of  each  dis- 
trict, which  description  must  be  filed  in  the  register  of  deeds' 
office  before  such  district  shall  be  entitled  to  proceed  with  its 
organization  by  the  election  of  school  district  officers ;  and  it  shall 
be  his  duty  to  keep  on  file  in  his  office  all  petitions  and  remon- 
strances, which  shall  show  the  date  of  reception  and  the  action  had 
thereon ;  and  it  shall  be  his  further  dnty,  on  the  division  of  or 
change  of  district  boundaries,  to  notify  the  clerk  of  the  districts 
interested  of  the  change  made."  §  10,  chap.  40,  Pol.  Code 
1877. 

The  only  evidence  of  the  creation  of  school  district  No.  64  was 
an  extract  from  a  book  kept  by  the  county  superintendent  of 
schools,  designated  as  the  ^'  Book  of  Bccords  of  the  Formation  of 
School  Districts,"  which  reads  as  follows :  "  School  District  No. 
64.  1879,  March  12.—  Formed  of  sections  S.  E.  i  section  28,  S. 
i  of  sections  26  &  27 ;  all  of  sections  34  &  35 ;  the  east  i  of  sec- 
tion 33,  township  101,  range  48.  Not  in  separate  existence.  Is 
now  merged  in  districts  6  &  31."  The  statute  did  not  then  re- 
quire the  keeping  of  such  a  record.  There  were  also  some  entries 
in  records  of  school  districts  6  and  31,  of  similar  character.  No  peti- 
tion to  the  snperi\itendent  of  schools,  of  citizens  of  the  districts  to 
be  affected  by  the  change,  nor  any  written  description  of  the 
boundaries  of  the  districts  filed  in  the  register  of  deeds'  office, 
was  offered  in  evidence,  and  no  parol  or  other  evidence  was 
offered,  except  as  above  stated,  to  prove  that  district  64  was  ever 
created  or  organized,  except  in  so  far  as  the  production  of  the 
bond  and  proof  of  its  execntion  tended  to  do  so,  and  the  record  of 
the  district  meeting  at  which  the  tax  was  voted  and  officers 
elected.  On  the  other  hand,  after  the  plaintiff  had  rested  its  case, 
the  defendants  offered  to  prove  that  no  such  petition  was  ever  in 
fact  presented  to  the  superintendent  of  schools,  and  this  offer  was 
rejected  by  the  court  and  referee,  but  upon  what  ground  the  rec- 
ord does  not  disclose. 

From  an  examination  of  section  10,  supra,  and  other  sections 
of  the  school  law  in  force  when  the  bond  in  controversy  was 
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iflflued,  it  will  be  observed  that  the  conntj  superintendent  of 
schools  was  vested  with  power  to  create  and  change  the  boundaries 
of  school  districts  within  his  county  in  the  manner  and  under  the 
conditions  prescribed  by  the  statute.  It  was  not  intended  hj  the 
legislature,  nor  can  any  interpretation  of  the  statute  be  given,  to 
allow  him  the  arbitrary  power  of  making  and  unmaking  districts 
at  will ;  and  whatever  may  be  the  extent  of  his  power  or  the 
eff^t  of  his  decision  in  creating  new  districts  from  those  already 
formed,  and  whether  such  power  was  merely  ministerial  or  quasi 
judicial  in  character,  it  is  clear  that  it  could  not  be  brought  into 
exercise,  except  in  the  manner  pointed  out  by  the  statute,  and 
upon  the  happening  of  those  events  or  the  performance  of  those 
acts  which  gave  him  jurisdiction  in  the  premises.  Two  things 
are  specifically  required  to  be  done  before  the  citizens  of  any  pro- 
posed district  can  meet  and  organize:  Firsts  ^^a  majority  of  the 
citizens  residing  in  the  district  to  be  affected  by  the  change  must 
petition  the  county  superintendent  of  schools ;  ^'  and,  secandj  ^^  the 
county  superintendent  of  schools  must  furnish  the  county  com- 
missioners  with  a  written  description  of  the  boundaries  of  each 
district,  which  description  must  be  filed  in  the  register  of  deeds' 
oflSce."  And  these  requirements  are  not  left  for  the  courts  to  con- 
strue as  mandatory,  for  the  legislature  has  made  them  so  by  express 
enactment,  saying  they  shall  be  done  "before  such  district  shall  be 
entitled  to  proceed  with  its  organization."  Can 'it  be  said,  in  the 
face  of  such  a  statute,  that  the  presentation  of  a  petition  and  the  fur- 
nishing and  filing  of  a  description  of  the  school  districts  are  merely 
directory,  and  that  a  failure  to  comply  with  such  requirements  is  a 
mere  irregularity  ?  If  there  were  no  good  reason  for  such  legisla- 
tion, its  meaning  could  hardly  be  mistaken  ;  and  were  the  language 
of  the  statute  doubtful,  courts  would  be  slow  to  give  it  a  construc- 
tion different  from  what  its  present  language  makes  plain  and 
unmistakable.  It  could  never  have  been  a  supposed  intention  of 
the  legislature  that  county  superintendents  of  schools  should  make 
and  unmake  districts  without  regard  to  the  wishes  or  will  of  those 
to  be  affected  thereby.  The  petition  of  a  majority  of  the  citizens 
residing  in  the  district  to  be  affected  by  the  change  is  the  pre- 
requisite to  the  exercise  of  his  jurisdiction ;  and  without  express- 
ing any  opinion  or  intimation  as  to  how  far  any  action  of  his  in 
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determining  when  such  petition  contains  a  majority,  as  required 
by  the  statute,  or  when  such  change  shall  or  shall  not  be  made,  is 
or  may  be  final,  except  in  so  far  as  it  may  be  reversed  on  appeal 
by  the  board  of  county  commissioners,  we  are  clearly  of  the  opin- 
ion that,  in  absence  of  such  petition,  his  action  is  without  juris- 
diction, and  is  void.  He  is  vested  with  power  to  act  upon  pre- 
sentation of  a  petition,  and  not  otherwise.  As  well  might  a  jus- 
tice of  the  peace  or  other  tribunal  render  judgment  against  per- 
sons or  property  without  issue  of  process.  The  making  and  pre- 
sentation of  the  petition  to  him  is  a  jurisdictional  fact,  which 
must  be  established  when  denied,  and  required  to  be  proved,  to 
give  validity  to  the  judgment  or  decision  relied  upon  as  ultimate 
proof  of  the  matter  in  issue.  The  statute  requires  such  petition 
to  be  filed  in  the  ofBce  of  the  superintendent  of  schools,  and  he  is 
required  to  enter  thereon  his  action  in  the  premises.  In  this  case 
not  only  was  no  such  petition  ofiered  in  evidence,  and  no  attempt 
made  to  account  for  its  loss,  if  it  ever  existed,  but,  when  the 
saperintendeut  of  schools  is  presented  as  a  witness  in  the  case,  no 
question  is  attempted  to  be  asked  him  as  to  whether  in  fact  such 
petition  was  ever  presented,  or  what,  if  any,  action  was  taken 
thereon.  These  facts,  coupled  with  the  ruling  of  the  court  re- 
jecting the  defendants'  offer  to  prove  that  no  such  petition  was 
ever  in  fact  presented,  clearly  show  that  the  lower  court  deemed 
the  statute  directory,  and  that  a  failure  to  present  such  a  petition 
would  not  affect  the  action  of  the  superintendent  in  creating  the 
district  in  question.  This  action  of  the  court  in  refusing  to  allow 
the  defendants  to  show  that  no  petition  was  in  fact  ever  presented 
to  the  superintendent  of  schools,  was,  in  our  judgment,  clearly 
error,  unless  defendants  are  estopped  from  making  such  proof, 
which  we  shall  discuss  further  on ;  and  we  shall  not^  therefore,  in- 
quire whether  it  was  incumbent  upon  the  plaintiff  to  prove  such 
fact  in  the  first  instance,  under  the  issues  in  this  case ;  nor  shall 
we  examine  the  many  other  alleged  errors  complained  of  by  de- 
fendants. 

The  question,  as  presented  by  the  record,  is,  was  this  alleged 
school  district  64,  assuming  to  act  through  some  of  its  citizens, 
without  having  performed  the  requirements  of  the  statute,  a  legal 
corporation?    The  legislature  may  make  and  unmake  municipal 
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corporations  at  will,  having  always  a  care  not  to  disturb  vested 
rights  or  impair  the  obligation  of  contracts.  Subject  to  such  re- 
strictions, municipal  governments  may  be  said  to  be  creatures  of 
the  statute ;  and,  instead  of  creating  them  directly,  as  in  case  of 
municipal  charters,  the  legislature  may  by  general  incorporation 
acts  prescribe  the  manner  in  which  districts  or  people  may  obtain 
corporate  rights  and  assume  corporate  liabilities  ;  but  in  doing  so 
the  legislature  is  not  considered  as  delegating  any  of  its  legislative 
power,  either  to  the  people  or  to  the  person  or  officers  who  assisted 
in  the  incorporation.  The  law  creates  the  corporation,  and  the 
performance  of  the  conditions  required  qualifies  the  corporation 
to  act.  It  is  by  the  performance  of  tlie  requirements  of  the  statute 
that  they  are  permitted  to  exercise  the  powers  of  municipal  gov- 
ernment. These  are  conditions  precedent,  and  must  be  performed ; 
and  no  power  less  than  the  legislature  itself  can  dispense  with 
their  performance,  or  ratify  an  imperfect  or  incomplete  incorpora- 
tion. It  is  true,  many  of  the  provisions  of  general  incorporation 
laws  are  mere  matters  of  procedure,  and  are  directory  in  character, 
but  such  requirements  as  are  prescribed  by  the  section  under 
consideration  are  matters  of  substance,  conditions  material  and 
precedent  to  incorporation,  a  failure  to  perform  which  will  make 
subsequent  facts  illegal  and  void,  except  in  so  far  as  they  may  re- 
ceive vitality  or  validity  from  estoppel  or  prescription.  For 
the  purposes  of  this  case  it  must  be  presumed  that  the  defend- 
ant could  prove  what  he  offered  to  prove,  to-wit,  that  no  petition 
was  ever  presented  to  the  county  superintendent  of  schools ;  and 
it  must,  therefore,  be  presumed  that  this  condition  precedent  was 
not  complied  with ;  and  it  follows  that,  upon  the  case  pre- 
sented, school  district  No.  64  never  was  incorporated,  and  that 
the  issue  of  the  bond  in  question  was  without  authority  of  law, 
and,  therefore,  illegal  and  void. 

The  plaintiff  replies  to  this  by  saying  that  if  the  incorporation 
of  school  district  No.  64  was  illegal  and  void,  having  held  itself 
out  as  a  corporation,  and  having  sold  and  disposed  of  its  bonds  to  ^ 
an  innocent  purchaser,  defendant  will  be  estopped  from  asserting 
such  incapacity  to  contract,  and  that  these  defendants,  as  its  suc- 
cessors, are  so  far  privies  in  law  as  to  estop  them  also  from  mak- 
ing  such  defense. 
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It  is  trae  that  the  rule  of  common  law  which  held  estoppel  to 
be  odious  and  to  be  looked  upon  with  disfavor  bj  the  courts  has 
to  some  extent  been  modified  bj  the  modern  decisions ;  but  we 
are  aware  of  no  case  in  which  the  doctrine  of  estoppel  has  been 
carried  to  the  extent  contended  for  here.  The  plaintifiF  asks  not 
only  that  district  No,  64  should  be  estopped  from  denying  its  in- 
corporation,  but  that  districts  6  and  31,  which  were  in  no  manner 
privy  to  its  assumed  acts  of  incorporation,  and  one  of  which  at 
least  has  in  no  manner  received  any  benefit  therefrom,  if  either 
can  be  said  to  have  done  so,  shall  also  be  estopped  from  making 
this  defense. 

The  law  which  permits  suits  to  be  brought  against  all  the  suc- 
cessors of  a  corporation,  where  no  provision  is  made  for  existing 
liabilities  in  the  act  or  judgment  of  dissolution,  is  one  of  necessity, 
arising  out  of  the  provision  of  our  constitution,  which  forbids  leg- 
islatures from  passing  any  law  impairing  the  obligation  of  con- 
tracts ;  and  the  harshness  of  the  rule  is  made  evident  in  this  case, 
where  it  is  admitted  that,  while  one  only  of  these  districts  by 
virtue  of  the  dissolution  of  district  64  becomes  the  owner  of  the 
house  or  property  for  which  the  proceeds  of  the  bond  were  ex- 
pended, the  other  one,  in  proportion  to  the  extent  of  its  territory, 
must  equally,  under  the  rule  contended  for,  bear  its  proportion  of 
the  indebtedness  incurred  without  its  sanction,  and  perhaps  with- 
out its  knowledge.  The  doctrine  by  which  privies  who  succeed 
to  the  benefits  must  also  assume  the  consequent  liabilities  does  not 
obtain  here,  nor  is  there  any  contract  upon  which  such  privity  can 
be  founded.  None  of  the  essential  principles  of  estoppel  apply 
to  these  defendants.  They  have  not  willfully  or  fraudulently 
done  or  omitted  to  do  any  act,  relying  upon  which  this  plaintiff  or 
its  grantor  has  acted  to  its  injury.  Nor  does  the  record  disclose 
that  they  have  ever  counseled  or  become  party  to  such  act  or 
omission ;  but  for  aught  that  appears  in  the  record  these  districts 
defendant  have  continuously  opposed  the  unwarranted  and  unlaw- 
ful acts  of  the  superintendent  of  schools,  and  a  few  self-constituted 
officers  of  this^tf^t^  corporation;  or,  for  aught  that  appears  of 
record,  they  may  have  been  wholly  ignorant  of  the  unlawful  or 
fraudulent  acts  of  such  pretended  officers.  In  either  case,  they 
would  not  have  so  held  out  the  incorporation,  or  failed  to  deny 
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its  existence,  as  to  bring  themeelves  within  any  principle  of  the 
doctrine  of  estoppel,  if  a  public  or  quasi  pnblic  corporation  can 
ever  be  estopped  from  denying  its  incorporation.  It  is  trae,  there 
are  cases  in  which  the  role  is  announced  that,  where  the  corpora- 
tion has  contracted  as  snch,  it  shall  be  estopped  to  deny  its  incor- 
poration ;  but  it  id  believed  that  upon  an  examination  of  the  cases 
it  will  be  found  that  they  are  all  private  corporations,  and  tliat, 
under  the  peculiar  circumstances  of  each  case,  the  law  of  estoppel 
could  well  be  invoked.  Such  is  the  case  of  Dooley  v.  Glass  Co., 
16  Gray,  490,  relied  upon  by  the.  defendant,  in  which,  under  the 
laws  of  that  state,  certain  private  persons,  as  required  by  statute, 
had  filed  a  certificate  over  their  own  signatures,  setting  out  the 
fact  of  their  incorporation,  which  being  offered  and  received  in 
evidence,  the  defendants  were  held  to  be  estopped  to  dispute  the 
facts  therein  set  forth.  And  this  is  as  far,  perhaps,  as  any  case 
has  gone,  and  is  the  one  most  frequently  dted  and  relied  upon  for 
the  doctrine  here  contended  for.  I  have  not  had  access  to  all  the 
cases  cited  by  text- writers  in  which  it  is  claimed  that  the  doctrine 
is  maintained,  but  it  is  safe  to  assume  that  the  facts  of  each  case  bring 
them  within  some  of  the  well- recognized  principles  upon  which 
the  doctrine  of  estoppel  is  founded. 

The  general  rule  is  that  the  defendant  may  always  show  that 
the  contract  was  uUra  vires;  and,  while  the  rule  is  subject  to 
many  exceptions  and  modifications  as  applied  to  the  facts  of  given 
cases,  yet,  as  applied  to  public  and  qvasi  public  corporations,  in 
which  the  party  contracting  has  equal  opportunities  with  the  other 
to  know  its  powers,  it  will  be  found  that  the  exceptions  are  infre- 
quent, and  come  clearly  within  the  rules  above  given.  It  was 
thought  for  some  time  that  the  supreme  court  of  the  United  States, 
by  the  rigid  manner  in  which  it  upheld  the  contracts  of  munici- 
palities in  issuing  bonds  in  aid  of  railroads  and  other  works  of  in- 
temal  improvement,  had  broken  down  the  defense  of  tilira  vires 
as  applied  to  public  corporations ;  but  the  later  decisions  of  that 
court  explain  the  former  cases,  and  limit  the  former  language  of 
the  court  to  the  facts  of  the  case  in  which  it  was  used,  and  the 
points  therein  determined.  That  court  has  now  recently  held  that 
"  the  facts  which  a  municipal  corporation  issuing  bonds  *  *  * 
is  not  permitted  to  deny  against  a  bona  fide  holder  in  face  of  the 
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recital  in  the  bond  are  those  connected  with  or  growing  out  of  the 
ordinary  duties  of  such  of  its  officers  as  were  invested  with  author- 
ity to  execute  them,  and  which  the  statute  conferring  the  power 
made  it  their  duty  to  ascertain  and  determine  before  the  bonds 
were  issued."  Bank  v.  Porter  Township,  110  TJ.  S.  608,  4  Sup. 
Ct.  Eep.  264.  And  in  Hayes  v.  Holly  Springs,  114  TT.  S.  127,  5 
Sap.  Ot.  Rep.  786,  the  court  says:  *'Evena  bona  fide  holder  of 
a  municipal  bond  is  bound  to  show  legislative  authority  in  the 
issuing  body  to  create  the  bond.  Becitals  on  the  face  of  the  bond, 
or  acts  in  pais^  operating  by  way  of  estoppel,  may  cure  irregu- 
larities in  the  execution  of  a  statutory  power,  but  they  cannot 
create  it." 

Measured  by  this  rule,  estoppel  could  not  create  the  power  to  exe- 
cute the  bond  in  question ;  no  power  but  that  given  by  the  legislature 
could  execute  it.  This  same  court  has  held  over  and  over  again 
that,  '^  where  there  is  a  total  want  of  authority  to  issue  municipal 
bonds,  there  can  be  no  honafide  holding  of  them."  Oakland  v.  Skin- 
ner, 94  U.  S.  266;  Ottawa  v.  Carey,  108  id.  110, 2  Sup.  Ct.  Eep.  361; 
Lewis  V.  Shreveport,  108  TT.  S.  282,  2  Sup.  Ct.  Rep.  634.  Says 
the  supreme  court  of  Indiana,  which  is  cited  by  respondent  as  hold- 
ing that  where  a  corporation  has  received  the  full  benefit  of  a  con- 
tract it  is  estopped  from  setting  up  that  it  is  uUra  vires :  "  There 
is  a  broad  difference  between  a  private  corporation  organized  for  a 
private  purpose,  though  subserving  a  public  interest,  and  a  public 
corporation,  like  a  county  or  city,  organized  for  public  purposes 
only,  and  whose  obligations  must  be  paid  from  public  funds,  raised 
for  public  purposes  only.  The  latter  class  of  corporations  may 
always  defend  on  the  ground  that  the  supposed  contract  was  out- 
side of  authority  conferred  on  it  by  law."  Turnpike  Co.  v.  Board, 
72  Ind.  226.  And  the  same  doctrine  is  laid  down  by  Dillon  on 
Municipal  Corporations,  §  381.  See,  also.  Mayor  v.  Ray,  19  Wall. 
468. 

Where  a  private  individual  signs  a  paper  or  contract  he  may 
often  be  well  estopped  to  say  that  he  had  no  power  so  to  do ; 
whereas,  if  an  agent  or  person  assuming  so  to  act  had  done  so  for 
him,  he  might  well  deny  his  authority.  The  government  must 
always  act  through  agents ;  and  to  say  that  the  government  or 
municipality  shall  not  be  permitted  to  deny  the  authority  of  some 
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self-constitated  agent,  who  has  assumed  to  act  for  it,  would  be  to 
withhold  from  the  public  rights  acknowledged  to  belong  to  private 
individuals.  Again,  on  the  grounds  of  public  policy  as  well  as 
for  the  reason  that  public  corporations  are  open  to  all  persons  to 
be  informed  of  their  powers,  the  rule  of  estoppel  is  applied  with 
less  rigidity,  and  in  cases  of  greater  infreqaency.  Says  the  supreme 
court  of  the  United  States  in  Whiteside  v.  U.  S.,  93  U.  S.  257 : 
'^  Although  a  private  agent,  acting  in  violation  of  specific  instruc- 
tions, yet  within  the  scope  of  his  general  authority,  may  bind  his 
principal,  the  rule  as  to  the  effect  of  the  like  act  of  a  public  agent 
is  otherwise,  for  the  reason  that  it  is  better  that  an  individual 
should  occasionally  suffer  from  the  mistakes  of  public  officers  or 
agents  than  to  adopt  a  rule  which,  through  improper  combinations 
or  collusion,  might  be  turned  to  the  detriment  and  injury  of  the 
public/'  See,  also.  Mayor  v.  Eschbach,  18  Md.  282;  Lee  v. 
Monroe,  7  Cranch,  376.  Judge  Story,  in  his  work  on  Agency, 
§  30 7a,  in  distinguishing  between  public  and  private  agents,  says: 
^'  Indeed,  this  rule  seems  indispensable  in  order  to  guard  the  pub- 
lic against  losses  and  injuries  arising  from  the  fraud  or  mistake  or 
harshness  and  indiscretion  of  their  agents.  And  there  is  no  hard- 
ship in  requiring  from  private  persons  dealing  with  public  officers 
the  duty  of  inquiry  as  to  their  real  or  apparent  power  and  author- 
ity to  bind  the  government." 

Any  other  rule  would  open  wide  the  door  to  fraud,  and  an 
adoption  of  the  rule  contended  for  by  respondent  in  this  case  would 
put  it  in  the  power  of  corrupt  and  designing  men  to  involve  in 
debt,  if  not  to  bankrupt,  whole  classes  of  people.  Three  or  more 
persons  sufficient  to  fill  the  offices  of  a  school  district  could  con- 
spire together,  and  elect  officers  of  a  proposed  school  district,  and 
issue  its  bonds,  and  dispose  of  them  to  an  innocent  purchaser ;  and 
in  case  of  suit  brought,  the  district,  its  successors,  or  the  tax  payers 
thereof,  though  for  the  first  time  apprised  of  such  indebtedness, 
would  be  estopped  to  deny  the  existence  of  such  a  corporation , 
because  these  self-constituted,  but  unauthorized  persons  have  said 
by  their  acts  it  is  a  corporation.  '  While  the  courts  are  disposed 
to  protect  the  rights  of  iimocent  purchasers  and  to  uphold  com- 
mercial paper,  the  rights  of  a  people  will  be  much  better  pro- 
tected, and  the  principles  of  commercial  law  sufficiently  extended 
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by  reqniring  all  persons  dealing  with  pablic  officers  and  pablic 
corporations  to  inquire  into  their  powers,  and  to  see  that  they  are 
authorized  to  enter  into  the  contract  they  assume  to  make. 

Again,  while  it  is  true  that  the  rule  has  been  somewhat  modi- 
fied which  formerly  required  the  pleader  to  allege  and  prove  the 
incorporation  of  the  defendant  as  well  as  that  of  the  plaintiff,  and 
that  now  in  many  of  the  states  the  general  denial  will  not  place 
such  incorporation  in  issue,  as  is  the  case  in  our  own  territory  by 
express  enactment,  yet,  where  the  incorporation  is  made  an  ex- 
press issue,  as  in  the  present  ease,  the  defendant  should  not  be 
denied  the  privilege  of  maintaining  its  defense,  unless  in  the  opin- 
ion of  the  court  some  great  wrong  or  injustice  would  be  done  the 
plaintiff  thereby,  especially  where  the  defendant  is  a  public  cor- 
poration, and  has  in  no  manner,  by  pleading  or  otherwise,  been 
apprised  of  such  intention  on  the  part  of  the  plaintiff  previous  to 
the  trial  itself. 

The  plea  of  estoppel  is  largely  in  the  discretion  of  the  court,  to 
be  determined  upon  the  facts  of  each  case.  It  would  hardly  be 
urged  to  the  court  that  the  minor  ought  not  to  be  heard  to  assert 
his  minority,  or  the  drunken  man  lus  intoxicated  condition,  sim- 
ply because  he  contracted  as  an  adult  or  as  a  sober  man  would 
contract.  The  law  makes  such  contracts,  when  proven,  voidable ; 
the  law  makes  such  contracts  as  this  absolutely  void.  Certainly 
what  would  not  be  tolerated  in  case  of  voidable  contracts  ought 
not  to  be  urged  with  much  force  in  case  of  void  contracts. 

Upon  an  examination  of  the  cases  in  which  the  doctrine  of 
estoppel  is  sought  to  be  applied  to  public  corporations,  it  will  be 
found  that  in  many  of  them  the  issue  was  sought  to  be  raised 
collaterally,  as  in  case  of  collection  of  taxes,  and  in  resisting  the 
acts  of  an  officer  by  showing  the  illegality  of  his  appointment, 
etc  The  conclusions  arrived  at  in  such  cases,  or  the  reasons  given 
therefor,  are  not  applicable  here,  where,  as  we  have  seen,  the 
issue  is  made  directly  by  the  answer  itself. 

A  careful  examination  of  the  whole  case  satisfies  us  that  this  is 
not  a  proper  one  for  the  enforcement  of  the  principles  of  estoppel, 
and  that  the  court  erred  in  not  permitting  the  defendants  to  prove 
the  failure  of  the  citizens  to  present  a  petition  of  a  majority  of 
the  citizens  of  the  districts  to  be  affected  by  the  organization  of 
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sebooi  difitrict  No.  64;  and  thejadgment  of  the  lower  court  1% 
therefore,  reversed,  and  a  new  trial  awarded.  All  the  jastioes 
concnr. 


McOuiBB,  Respondent,  v.  Cxtt  of  Rapid  Cirr,  Appellant. 

1.  Municipal  Ck>rporation8  —  Powers  —  Local  Improvements. 

Where  a  city  had  the  power  to  drain,  improve,  keep  in  repair  and  pre- 
vent obstructions  in  its  streets,  hM,  it  had  the  power  to  make  a  contract 
to  straighten  the  coarse  of  a  large  stream  of  water  running  ma"  zigzag 
direction  "  through  the  city. 

2.  Same  —  Irregular  Exercise  of  Power — Batiflcation. 

Where  the  contract  of  a  city  is  not  uUra  mres,  it  is  no  defense  in  an 
action  on  it  that  it  was  irregularly  made  (not  being  by  ordinance)  where 
the  city  had  received  and  retained  the  benefits  derived  from  the  contract. 

3.  Contract  —  Performance  —  Snffloiency  of  Evidence. 

A  contract  provided  that  the  work  should  be  done  in  a  good,  substantia], 
workmanlike  manner  to  the  satisfaction  of  a  certain  engineer;  Tield,  that 
the  engineer's  certificate  of  satisfaction  was  sufficient  to  show  performance 
and  it  was  not  necessary,  in  an  action  on  the  contract  by  the  contractor;  to 
go  further  and  prove  that  the  work  had  been  done  in  the  manner  required. 

4.  Same  —  Certificate  —  Form  —  Sufficiency. 

Where  a  contract  provided  that  the  work  should  be  done  to  the  satis- 
faction of  a  certain  engineer  evidenced  by  his  certificate,  and  the  engineer 
certified  that  the  contractor  '*  has  completed  his  contract  according  to  the 
specifications  and  is  entitled  to  the  full  contract  price  for  the  balance 
thereof,"  held,  the  certificate  was  sufficient  in  form  and  showed  that  the 
work  had  been  done  to  the  satisfaction  of  the  engineer. 

CARLAim,  J.,  dissenting. 

(Argued  May  12,  1888;  affirmed  May  25,  1888;  opinion  filed  October  9,  1889.) 

APPEAL  from  the  district  court,  Pennington  county ;  Hon. 
Chas.  M.  Thomas,  Judge. 

Chauncey  L.  Wood  and  TF".  E.  Churchy  for  appellant. 

The  court  erred  in  admitting  in  evidence  the  certificate  of  the 
engineer.  Butler  v.  Tucker,  24  Wend.  447 ;  Smith  v.  Brady,  17 
N.  Y.  173 ;  U.  S.  v.  Robeson,  9  Pet.  319  ;  Stewart  v.  Keteltas, 
36  N.  Y.  388;  Wyckofi"v.  Myers,  44  id.  143;  Bliss,  Code  PI., 
§§  301-2 ;  Pom.,  §§  517,  524,  554 ;  Johnson  v.  Moss,  45  OaL 
515;  1  Gr.  Ev.,  §  58;  Stone  v.  Knowlton,  3  Wend.  374;  Snell 
v.  Moses,  1  Johns.  96 ;  Orawf ord  v.  Morrell,  8  id.  253  ;  Saxton  7. 
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Johnston,  10  id.  418 ;  Lowen  v.  Winters,  7  Cow.  263 ;  Whitta- 
ker  V.  Smith,  4  Pick,  83 ;  Alexander  v.  Harris,  4  Cr.  299 ;  Bar- 
ton V.  Herman,  11  Abb.  (N.  S.)  382 ;  Schenck  v.  Powell,  8  Abb. 
N.  0.  42 ;  Smith  v.  Briggs,  3  Denio,  73 ;  D.  ife  H.  C.  Co.  v.  Pa. 
Canal  Co.,  50  N.  ¥•  250 ;  Tooker  v.  Arnaux,  76  id.  397';  Story, 
Eq.  Jur.,  §  1457. 

The  certificate  was  insnflScient  in  its  form  under  the  terms  of 
the  contract.  Stewart  v.  Keteltas,  and  Wyckoff  v.  Myers,  and 
Smith  V.  Briggs,  supra. 

The  contract  was  invalid :  1.  Because  no  ordinance  or  resolu- 
tion of  the  council  for  the  making  it  was  ever  passed,  recorded 
and  published  as  required  by  the  charter.  2.  The  subject-matter 
was  beyond  the  powers  conferred  by  the  charter.  Upon  the  first 
proposition,  see  sections  3,  7,  8,  9  and  13  of  the  cliarter,  also  In- 
dianapolis V.  Miller,  27  Ind.  394 ;  City  v.  Evans,  85  id.  90  ;  Steck- 
ert  V.  Saginaw,  22  Mich.  104 ;  Morrison  v.  Lawrence,  98  Mass. 
219;  Terre  Haute  v.  Lake,  43  Ind.  480. 

The  contract  is  uUra  vires.  A  municipal  corporation  can  exer- 
cise only  those  powers  granted  in  express  words ;  those  necessarily 
implied  in  or  incident  to  the  powers  expressly  granted ;  those  es- 
sential—  not  simply  convenient,  but  indispensable  —  to  the  de- 
clared objects  and  purposes  of  the  corporation.  Dillon,  §§  89, 
457, 958, 969  ;  Green's  Brice,  p.  466 ;  Cooley,  Const.  Lim.,  §  192 ; 
Clark  V.  DesMoines,  19  la.  200 ;  Tredway  v.  Schnauber,  1  Dak. 
236 ;  Com.  v.  R.  R  Co.,  27  Pa.  St.  339 ;  Dunham  v.  Rochester, 
5  Corr.  465  ;  Harshman  v.  Knox  Co.,  122  U.  S.  306  ;  Thomas  v. 
W.  J.  R.  R.  Co.,  101  id.  101 ;  Nashville  v.  Ray,  19  Wall.  468 ; 
McPherson  v.  Foster,  43  la.  48 ;  Steckert  v.  Saginaw,  supra  / 
Zattman  v.  San  Francisco,  20  Cal.  96 ;  Herzo  v.  San  Francisco, 
33  id.  130 ;  Terre  Haute  v.  Lake,  43  Ind.  480 ;  Head  v.  Prov. 
Ins.  Co.,  2  Cranch,  127. 

It  is  insisted  that  as  the  contract  has  been  executed  and  the  citv 
received  the  benefits  it  could  not  now  refuse  to  pay  for  the  work 
on  the  plea  of  uUra  vires.  It  ought  to  be  considered  a  complete 
answer  to  this  that  no  presumption  of  benefit  can  arise  from  the 
performance  of  a  contract  which  the  council  had  no  authority 
to  make.  There  can  be  no  ratification  except  by  the  party  by 
whom  and  in  the  mode  in  which  the  act  could  have  been  author- 
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ized  in  the  first  instance.  Civ.  Code,  §§  1349,  1351 ;  Daviess 
Co.  V.  Dickinson,  117  U.  S.  657;  Dillon,  §§  385,  463;  McFher- 
son  V.  Foster,  supra  ;  Thomas  v.  W.  J.  R.  K.  Co.,  supra  ;  Floyd's 
Acceptances,  7  Wall.  666  ;  Herzo  v.  San  Francisco,  supra  ;  Com'rs 
V.  Van  Dusan,  40  Mich.  429 ;  Lewis  v.  Shreveport,  108  U.  S.  282  ; 
Durange  v.  Pennington,  7  Pic.  14 ;  Lyddy  v.  L.  I.  City,  104 
N.  T.  218. 

In  the  nature  of  things  there  can  be  no  estoppel  on  the  corpora- 
tion to  set  up  the  defense  of  uUra  vires  ;  Dillon,  §  457 ;  St.  Louis 
R.  R.  Co.  V.  Belle viUe,  12  N.  E.  Rep.  680;  Nashville  v.  Ray, 
supra  /  Pettis  v.  Johnson,  supra. 

The  fact  that  an  vUra  vires  contract  has  been  executed  can 
make  no  diflEerenoe.  Wliiteside  v.  U,  S.,  3  Otto,  247;  Hawkins 
V.  U.  S.,  6  id.  691 ;  Story,  Agency,  §  307 ;  Dill.,  §  381 ;  Drift- 
wood Turnpike  Co.  v.  Board,  72  Ind.  226 ;  State  v.  Citizens  S. 
R.  Co.,  47  Ind.  407 ;  Bank  of  Augusta  v.  Earle,  13  Pet.  519; 
Dartmouth  College  Case,  4  Wheat.  656 ;  Marsh  v.  Fulton  Bank, 
10  Wall.  676 ;  Oakland  v.  Skinner,  94  U.  S.  254 ;  Town  of 
Bloomfield  v.  Charter  Oak  Bank,  7  S.  C.  R.  865 ;  Delafield  v. 
State  of  111.,  20  Wend.  192 ;  S.  C,  2  Hill,  174 ;  McDonald  v. 
Mayor,  68  N.  Y.  23 ;  Dickinson  v.  Poughkeepsie,  75  id.  74 ; 
Smith  V.  Newburgh,  77  id.  130;  Bissel  v.  Kankakee,  64  IlL 
249 ;  Miller  v.  Goodwin,  70  id.  663 ;  Cook  v.  McCrea,  93  id.  238 ; 
City  of  Champaign  v.  Harmon,  98  id.  491 ;  Davis  v.  Old  Col.  R 
R.,  131  Mass.  258;  McCracken  v.  San  Francisco,  16  Cal.  623; 
Daly  V.  San  Francisco,  13  Pac.  Rep.  321 ;  Newberry  v.  Fox,  38 
N.  W.  Rep.  333  ;  Pearce  v.  Mad.  R.  R.  Co.,  21  How.  441 ;  Rog- 
ers V.  Burlington,  3  Wall.  654;  Ottawa  v.  Carey,  108  U.  8. 
110;  Stichfield  v.  Ballon,  114*  id.  190;  Pa.  R.R.  Co.  v.  St.  Louis 
R.  R.,  118  id.  290;  Bank  of  Toledo  v.  Porter,  110  id.  608  ;  Don- 
avan  v.  The  Mayor,  33  N.  Y.  291. 

Those  cases  in  which  municipal  corporations  have  been  held 
accountable  for  money  or  property  received,  are  only  apparent 
exceptions  to  the  rule.  Such  accountability  is  based,  not  upon 
any  recognition  of  validity  in  the  contract,  but  upon  express  dis- 
affirmance of  such  validity.  It  is  because  the  city  has  received 
money  or  property  which  it  had  no  right  to  contract  for  or  receive, 
and,  therefore,  no  right  to  retain,  that  it  is  bound  to  restore  it.  But 
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snch  acoonntability  is  limited  to  these  two  classes  of  cases.  Dil- 
lon, §  460 ;  Oom'rs  v.  Van  Dusan,  supra;  Argenti  v.  San  Fran- 
ciflco,  eupra;  Thomas  v.  Port  Hudson,  27  Mich.  820;  see,  also, 
Montgomery  v.  Plank  Eoad  Co.,  31  Ala.  76 ;  Delafield  v.  State, 
sfitpra;  Oakland  v.  Skinner,  94  U.S.  254;  Hawke  v.  Deffebach, 
115  id.  392. 

«/.  W,  Fowler  and  Vcm  Ciae  <&  Wilson^  for  respondent. 

The  power  to  make  the  contract  is  given  by  section  7  of  the 
charter.  If  the  partiqular  act  for  which  the  contract  was  made  is 
not  expressly  stated  in  the  powers  given,  it  is  surely  implied,  be- 
ing germane  to  the  general  powers  of  the  corporation.  Moore  v. 
Mayor,  73  N.  Y.  246;  Chicago  B.  S.  v.  Orowell,  65  lU.  457; 
West  V.  Menard  Co.,  82  id.  207 ;  Louisiana  v.  Wood,  12  Otto, 
294 ;  Torrent  v.  Muskegon  (Mich.),  10  N.  W,  Eep.  132 ;  Cold- 
water  V.  Tucker,  36  Mich.  478. 

The  city  having  entered  into  the  contract  with  respondeot,  he 
having  performed  the  work  and  the  city  received  the  benefit,  it 
must  pay  for  it.  Mahar  v.  Chicago,  38  111.  273 ;  Hitchcock  v. 
Galveston,  96  TJ.  S.  341 ;  Dillon,  Mun.  Corp.,  §§  448,  457,  480 ; 
State  V.  Citizens  S.  R.  Co.,  47  Ind.  407 ;  Pine  Grove  Tp.  v.  Tal- 
cott,  19  Wall.  679 ;  County  v.  Amy,  13  id.  297 ;  Marsh  v.  Fulton, 
10  id.  684 ;  Port  Huron  v.  McCall,  46  Mich.  574 ;  Moore  v. 
Mayor,  73  K.  Y.  246;  Little  Rock  v.  National  Bank,  98  U.  S. 
308 ;  Thomas  v.  Port  Hudson,  27  Mich.  322 ;  Ohio  &  M.  R.  R. 
Co.  V.  McCarthy,  96  U.  S.  258;  Union  W.  Co.  v.  Murphy  F.  Co., 
32  Cal.  631 ;  Natoraa  W.  M.  Co.  v.  Clarkins,  14  id.  552;  Chester 
G.  Co.  V.  Dewey,  16  Mass,  94 ;  Moss  v.  Lead  M.  Co.,  5  Hill,  137 ; 
Argenti  v.  San  Francisco,  16  Cal.  262. 

The  certificate  of  the  engineer  was  properly  admitted  in  evi- 
dence and  binds  the  city.  Stewart  v.  Ketoltas,  36  N.  Y.  392; 
WykoflE  V.  Meyers,  44  id.  145 ;  Chapman  v.  Lowell,  4  Cush.  380  ; 
Smith  V.  Kahili,  17  111.  68 ;  City  v.  Hammond,  4  Otto,  98. 

Tripp,  C.  u.  This  is  an  action  brought  by  the  plaintiff  to  re- 
cover a  balance  alleged  to  be  due  him  from  the  defendant  city  for 
labor  and  expenses  performed  and  incurred  in  changing  the  chan- 
nel of  Rapid  creek,  where  it  passes  through  said  city,  in  accord- 
ance with  an  alleged  contract  made  with  the  oflicers  of  said  city. 
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Plaintiff  alleges  that  by  the  terms  of  said  contract  he  was  to  be 
paid  the  sum  of  $8,500,  of  which  $5,000  only  has  been  paid, 
leaving  stiU  dae  and  unpaid  the  sum  of  $3,500.  The  defendant 
alleges  that  the  contract  upon  which  the  plaintiff  seeks  to  recover 
was  without  the  power  of  said  city,  and  was  illegal  and  void ;  and 
that  said  city  had  no  power  or  authority  to  enter  into  or  make 
said  contract  in  manner  and  form  as  set  forth  and  claimed  by  the 
plaintiff.  In  other  words,  the  defense  claims  (1)  that  the  city, 
under  its  charter,  had  no  power  to  make  such  contract ;  (2)  if  it 
had  power  to  make  such  contract,  it  could  only  do  so  in  the  man- 
ner prescribed  by  its  charter,  and  not  in  the  manner  in  which  it  is 
claimed  such  contract  was  made.  The  case  was  tried  by  a  jury, 
and  a  verdict  directed  for  the  plaintiff ;  upon  which,  judgment 
being  entered,  the  defendant  appeals  to  this  court. 

The  contract  was  in  writing,  signed  by  the  plaintiff  and  the  de- 
fendant, by  its  proper  officers,  and  provided  for  the  performance 
of  the  work  ^'  to  the  satisfaction  of  the  city  engineer,"  and  for 
which  the  plaintiff  was  to  be  paid  the  sum  of  $8,500 ;  75ji  of  the 
value  of  the  work  done  to  be  paid  on  the  first  day  of  each  month, 
and  the  balance  when  the  work  was  completed.  The  plaintiff, 
over  defendant's  objection,  introduced  in  evidence  the  contract, 
plans,  and  specifications,  also  the  certificate  of  the  engineer  as  to 
the  completion  of  the  work,  together  with  some  oral  testimony 
identifying  and  explaining  the  papers  offered  in  evidence,  and 
then  rested.  Defendant  thereupon  offered  in  evidence  the  city 
charter,  and  rested ;  whereupon  both  parties  moved  the  court  to 
direct  the  verdict,  and,  the  motion  of  the  plaintiff  being  granted, 
the  defendant  brings  the  judgment  entered  thereon  here  for 
reversal,  and  relies  upon  the  defenses  made  below,  to-wit :  (1)  That 
the  contract  was  fdtra  vires  and  void;  (2)  that  the  defendant  had 
.  no  power  to  contract  in  manner  as  herein  claimed ;  and  (3)  that 
the  certificate  of  the  engineer  was  not  evidence  of  performance  of 
the  contract  sufficient  to  sustain  the  verdict. 

The  charter  of  Rapid  City  ^s  a  special  one,  granted  by  the  legis- 
lature of  the  Territory  of  Dakota,  and  contains  the  grants  of 
power  usual  in  such  enactments.  Among  such  powers  conferred, 
and  through  which  it  is  contended  the  city  obtained  its  authority, 
if  at  all,  to  make  this  contract,  is  the  following :    *^  To  locatei 
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open,  widen,  extend,  grade,  pave,  macadamize,  bridge,  curb, 
gutter,  drain,  improve,  clean,  and  keep  in  repair  all  sidewalks, 
streets,  avenues,  and  alleys  in  the  city;  to  prevent  obstractions, 
excavations,  holes,  and  pit-falls  in  any  of  the  same ;  and  to  re- 
quire the  owners  or  occupants  of  lots  or  buildings,  at  their  own 
expense,  to  remove  from  all  sidewalks,  streets,  avenues,  and  alleys 
opposite  thereto  snow,  dirt,  rubbish,  and  all  other  obstnictions, 
including  posts,  signs,  awnings,  and  all  overhanging  obstacles." 
City  Charter,  §  7,  subd.  6.  As  will  be  observed,  this  section  con- 
fers upon  the  city  council  very  general  and  extensive  powers  in 
reference  to  the  matters  and  things  therein  enumerated.  It  may 
^^  drain  and  improve "  and  keep  in  repair  all  '^  streets,  avenues, 
and  alleys,"  etc.,  and  "  prevent  obstructions,"  etc.,  "  therein." 
The  section  does  not  prescribe  the  maimer  of  executing  such 
powers,  or  attempt  to  limit  the  council  in  the  exercise  of  its  judg- 
ment and  discretion  in  establishing  drainage  or  making  improve- 
ments; and  it  will,  therefore,  be  restrained  or  controlled  by  the 
courts  only  where,  under  the  circumstances  as  they  are  made  to 
appear,  it  has  exceeded  the  bounds  of  reasonable  discretion. 
While  the  evidence  brought  to  this  court  is  very  meager,  it  can  be 
understood  therefrom  that  the  creek  known  as  *^  Rapid  Creek," 
before  this  contract,  ran  in  an  irregular  manner  through  the  lots, 
blocks,  and  streets  of  the  city,  and  that  the  object  of  this  new 
channel  was  to  carry  such  stream  in  a  direct  line  through  the  city, 
—  for  what  precise  purpose  does  not  distinctly  appear ;  but,  as  it 
was  done  by  the  authority  of  the  city,  in  absence  of  any  testimony 
to  the  contrary  it  must  be  presumed  that  it  was  done  for  the  bene- 
fit of  the  public  in  draining  or  otherwise  improving  its  streets, 
alleys,  etc.  It  is  true  that  in  municipal  contracts  the  power  to 
make  them  must  be  proved,  and  not  left  to  inference,  and  that  all 
persons  who  deal  with  such  corporations  must  see  to  it  that  the 
contract  is  one  which  the  corporation  has  power  to  make  ;  but  it 
does  appear  in  evidence  that  the  subject  matter  of  the  contract 
was  water  —  surface  water  and  running  water — within  the  city 
limits ;  a  creek  flowing  in  a  zigzag  direction  through  a  growing 
and  populous  city ;  a  stream  fed  by  mountain  springs,  and  swol- 
len at  times  by  sudden  rains  and  melting  snows.  Such  a  creek, 
at  least  so  far  as  it  interfered  with  or  crossed  the  streets  and  alleys 
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of  the  citjy  was  within  the  control  and  subject  to  the  municipal 
power  of  the  city.  The  city  might  not,  perhaps,  be  anthorized  to 
divert  it  from  the  land  and  lots  of  those  who  might  insist  upon 
their  rights  as  to  the  natural  channel  of  the  stream ;  bat  it  does 
not  lie  in  defendant's  mouth  to  urge  such  defense  in  behalf  of 
those  who  have  not  sought  to  make  it  for  themselves.  It  does  not 
require  much  efiort  of  the  imagination  to  see  that  a  straight,  deep, 
and  direct  channel  for  such  a  stream  would  improve  the  streets, ave- 
nues and  alleys  of  the  city,  though  it  might  not  be  included  within 
the  proper  term  '^  draiuage ; "  yet,  where  a  city  has  such  general 
powers  as  enumerated  in  this  section,  and  conferred  upon  the  city 
council,  when  exercised  in  such  a  manner  as  not  to  be  in  violation 
of  the  express  terms  of  the  charter,  it  would  not  seem  too  great 
an  exercise  of  the  usual  presumption  which  attends  public  officers 
to  infer  that  such  powers  were  properly  exercised.  In  absence  of 
any  testimony  that  the  city  council  was  entering  into  such  a  con- 
tract in  fraud  of  public  rights,  or  in  the  interest  of  private  parties; 
that  the  drainage  of  the  streets,  avenues  and  alleys  would  not  be 
benefited,  or  their  condition  thereby  improved  —  we  think  there 
was  enough  shown  to  justify  the  court  in  holding  their  action  t» 
be  a  proper  exercise  of  the  charter  powers,  and  in  directing  a  ver- 
dict for  the  plaintiff.  The  contract,  then,  was  not  ultra  vires. 
Sufficient  is  shown  by  the  record  to  warrant  the  court  in  sustain- 
ing the  contract  as  within  the  express  powers  granted  by  the  terms 
of  the  charter. 

Had  the  city  power  to  contract  in  the  manner  set  out  in  this 
case  ?  The  defendant  contends  that,  by  the  terms  of  the  charter, 
all  such  contracts  must  be  made  by  ordinance  passed  and  published 
as  prescribed  by  the  terms  of  the  charter.  We  shall  not  take  the 
time  to  examine  the  various  provisions  of  the  charter  to  ascertain 
and  determine  whether  the  defendant  was  or  was  not  authorized 
to  make  the  contract  in  tlie  manner  as  herein  set  forth ;  for,  if  the 
defendant  had  power  to  make  the  contract,  it  cannot  shield  itself 
behind  such  a  defense,  and  retain  the  benefits  of  the  contract  with 
out  tendering  at  least  a  reasonable  compensation  for  the  benefits 
received.  The  distinction  is  a  broad  one  between  a  want  of  power 
and  an  irregular  exercise  of  power.  This  has  already  been  discussed 
by  this  court  in  Tube-Works  Co.  v.  City  of  Chamberlain,  5  Dak. 
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64,  37  N.  W.  Rep.  761,  and  we  content  ourselves  with  the  conclu- 
sion therein  arrived  at,  which  is  decisive  of  this  point  again  urged 
upon  the  attention  oj^  the  court. 

We  pass  to  consider  whether  the  court  erred  in  holding  the  cer- 
tificate of  the  engineer  evidence  of  the  completion  of  the  contract 
sufficient  to  sustain  the  verdict.  The  contract  provides  that  the 
plaintiff  '^  shall  perform  the  work  in  a  good,  workmanlike  and 
substautial  maimer,  to  the  satisfaction  and  under  the  direction  of  the 
city  engineer  of  said  city,  to  be  testified  by  a  writing  or  certificate 
under  the  hand  of  such  city  engineer."  The  certificate  of  the 
engineer  offered  in  evidence  is  as  follows :  "  To  the  Honorable 
City  Council  of  the  City  of  Rapid  City  —  Gentleman  :  The  con- 
tractor, M.  McGuire,  who  has  the  contract  for  changing  the  chan- 
nel of  Rapid  creek,  has  completed  his  contract  according  to  the 
specifications,  and  is  entitled  to  the  full  contract  price  for  the  bal- 
ance thereof ;  an  estimate  of  five  thousand  (5,000)  having  been 
given  heretofore,  on  or  about  the  first  day  of  April,  1886  ;  the 
balance  due  being  three  thousand  five  hundred  and  fifty  (3,550) 
dollars.     M.  Willsib,  City  Engineer." 

The  defendant  contends  that  the  certificate  is  not  in  form  suffi- 
cient, under  the  contract,  to  be  admissible  in  evidence ;  and,  if 
admissible  at  all,  its  only  probative  effect  is  to  show  a  compliance 
with  a  condition  precedent ;  and  that,  notwithstanding  the  pro- 
duction of  said  certificate,  it  was  still  incumbent  upon  the  plain- 
tiff, by  proof  aZiundey  to  establish  the  fact  of  performance  of  the 
work  in  accordance  with  the  contract.  We  do  not  so  underetand 
the  contract.  By  its  terms  the  plaintiff  was  to  perform  the  work 
under  the  direction  of  the  city  engineer,  and  to  his  satisfaction. 
The  city  made  the  engineer  its  agent  to  approve  and  accept  the 
work.  His  judgment  was  the  judgment  of  the  city,  and  the  plain- 
tiff was  only  required  to  perform  the  work  in  such  a  manner  as  to 
meet  with  his  approval .  It  is  true  that  the  contract  does  provide 
that  the  work  was  to  be  done  in  a  "  good,  workmanlike,  and  sub- 
stantial manner ; "  but  whether  it  was  so  done  or  not  was  to  be  deter- 
mined by  the  engineer  himself.  The  plaintiff  and  defendant  con- 
tracted that  the  work  must  pass  the  inspection  of  the  defendant's 
engineer ;  and  though  a  court  and  jury,  or  other  competent  tribunal, 
might  be  satisfied  that  the  work  was  done  in  a  good  workmanlike, 
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and  subfitantial  manner,  yet  it  would  not  avail  the  plaintiff  under 
this  contract,  unless,  perhaps,  the  engineer  should  fraudulently  or 
wrongfully  withhold  his  approval.  The  city  had  yielded  its  judg- 
ment to  the  presumably  more  competent  judgment  of  an  officer 
skilled  in  work  of  this  character.  It  bound  itself  to  be  governed 
by  the  judgment  of  such  officer.  It  was  a  species  of  arbitration  in 
advance ;  a  convenient  and  proper  method  agreed  upon  between 
the  parties  to  determine  questions  that  would  necessarily  arise  in 
the  performance  of  the  contract  about  which  men  might  honestly 
differ.  It  was  not  a  mere  condition  precedent,  the  performance 
of  which  had  no  other  force  and  effect  than  to  vex  and  annoy  the 
contractor  in  obtaining  the  good  opinion  of  a  person  whose  cer- 
tificate was  merely  ornamental  in  presenting  his  complete  contract. 
This  is  not  an  unusual  provision  in  such  contracts,  and  it  has  been 
continuously  upheld  by  the  courts.  It  is  not  a  delegation  of  power 
prohibited  by  charter,  but  it  is  an  exercise  of  charter  powers  by 
proper  and  competent  agents.  The  city  cannot  act  as  a  whole  or 
composite  body,  even  in  its  corporate  capacity.  It  can  only  act 
through  agents ;  and,  recognizing  such  fact,  it  may  be  deemed  a 
wise  provision  of  such  a  contract  to  leave  the  determination  of 
the  character  of  such  work  to  a  competent  and  skilled  mechanic, 
rather  than  to  the  unskilled  judgment  of  the  members  of  its  own 
body,  or  to  subject  the  corporation  to  expensive  litigation  in  ob- 
taining the  judgment  of  men  perhaps  less  competent  to  determine 
such  questions  in  the  courts. 

It  is  further  contended  that  the  certificate,  to  be  admissible,  and 
to  have  the  probative  effect  contended  for,  must  be  in  strict  com- 
pliance with  the  contract.  It  is  probable  that  the  defendant  might 
object  to  a  certificate  of  its  engineer  which  was  not  full  and  spe- 
cific ;  and  it  is  not  impossible  that  the  city  would  have  been  war- 
ranted in  requiring  the  plaintiff  to  procure  a  certificate,  in  this 
case,  that  would  have  more  closely  conformed  to  the  terms  of  the 
contract.  But  the  city  made  no  such  objection.  It  chose  to  rest 
its  defense  upon  the  ground  that  the  contract  was  uUra  vires  /  not 
that  it  had  not  been  performed  in  accordance  with  the  contract. 
And,  if  the  certificate  is  not  sufficiently  explicit,  the  city  ought  to 
be  held  to  have  waived  such  objection ;  for,  had  the  objection 
been  made  as  to  the  form  of  the  certificate  when  presented,  with- 
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oat  doabt  the  objection  would  have  been  obviated,  and  the  plain- 
tiff could  readily  have  obtained  a  satisf actorj  certificate  from  the 
engineer.  But  in  our  judgment  the  certificate  was  sufficient.  The 
verj  fact  that  the  engineer  gave  a  certificate  at  all  was  strong 
evidence  in  itself  that  the  contract  had  been  performed  to  his 
satisfaction.  It  is  true  that  the  certificate  says  ^'  the  contract  has 
been  performed  according  to  the  specifications."  But  the  specifi- 
cations were  a  part  of  the  contract ;  and  the  language  that  foUows, 
to-wit,  that  the  plaintiff  ^^  is  entitled  to  the  full  contract  price  for 
the  balance  thereof,"  contains  the  conclusion  of  the  engineer  that 
the  work  has  been  done  in  accordance  with  the  terms  of  the  con- 
tract, for  not  otherwise  could  he  have  made  sach  certificate. 

The  contract  in  this  case  is  very  similar  to  that  in  general  use ; 
and,  so  far  as  we  have  been  able  to  examine,  the  construction  we 
have  given  it  is  the  one  uniformly  given  by  the  courts.  In  Stew- 
art V.  Eeteltas,  36  IN".  Y.  388,  the  contract  provided  that  the 
building  should  be  finished  ^^  within  the  time  aforesaid,  in  a  good 
workmanlike  and  substantial  manner,  to  the  satisfaction  and 
under  the  direction  of  the  said  architect,  to  be  testified  by  a  writ- 
ing or  certificate  under  the  hand  of  the  said  architect."  The  cer- 
tificate was  :  ^'  This  is  to  certify  that  Messrs.  Stewart  and  Howell 
have  completed  the  mason-work  to  your  building  in  Leonard  street. 
Yours,"  etc., — ^and  signed  by  the  architect.  It  was  objected  that 
the  certificate  was  not  such  as  was  provided  by  the  contract,  but 
the  court  held  it  a  sufficient  compliance.  In  Wyckoff  v.  Meyers, 
44  N.  Y.  143,  the  contract  provided  the  same  as  in  that  of  Stew- 
art  V.  Eeteltas,  supray  and  further  provided  that  the  last  install- 
ment was  to  be  paid  ^^  when  all  the  work  was  completely  finished 
and  certified  to  that  effect  by  the  architect."  The  certificate 
stated :  ^^  This  is  to  certify  that  the  last  payment  of  $1 ,800  is  due 
Wyckoff  and  Winham  on  your  buildings,  corner  of  Greenwich 
&  Beach  streets,  as  per  contract,"  (signed  by  the  architects.)  At 
the  trial  it  was  objected  that  the  certificate  was  not  sufficient  under 
the  contract,  and  the  defendant  offered  to  show  that  the  work  was 
not  done  according  to  the  contract ;  but  the  court  held  the  certifi- 
cate sufficient  and  conclusive,  which  ruling  was  sustained  in  the 
court  of  appeals.  E abl,  C,  speaking  for  a  unanimous  court,  says : 
^  The  last  payment  was  not  to  be  made  until  the  plaintiffs  ob- 
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tained  the  certificate  of  the  architects  to  the  effect  that  all  work 
was  completely  finished.  Both  parties  agreed  to  abide  by  the 
determination  of  the  architects.  *  *  *  There  was  no  attempt 
to  show  that  the  certificate  was  not  given  in  good  faith ;  and  it 
concludes  the  rights  of  both  parties."  The  court  farther  says : 
"  It  is  claimed,  however,  that  the  certificate  is  not  in  proper  form 
because  it  does  not  in  terms  certify  that  ^  the  work  was  completely 
finished.'  If  there  was  no  other  answer  to  this,  it  would  be  a 
sufficient  answer  that  the  defendant  did  not  place  his  objection  to 
pay  on  this  ground.  He  paid  $1,000  without  any  objection  to 
the  form  of  the  certificate,  and  finally  objected  to  paying  any 
more  because  the  work  was  not  completed  according  to  contract ;" 
and  concludes  by  holding  that  the  certificate  did  in  effect  certify 
that  the  work  was  completely  finished.  In  Omaha  v.  Hammond, 
94  TJ.  S.  98,  the  contract  provided  that  the  work  was  "  to  be 
completed  under  the  supervision  and  to  the  satisfaction  of  the 
chief  engineer  of  the  fire  department."  The  plaintiff,  in  a  suit 
against  the  city  for  pay  for  his  work,  proved  by  the  report  of  such 
engineer  that  the  work  had  been  so  completed ;  and  the  supreme 
court  of  the  United  States,  in  sustaining  the  ruling  of  lower  court 
denying  the  city  the  right  to  show  that  the  work  was  not  completed 
in  accordance  with  the  contract,  says :  "  We  think  the  city  is  con- 
cluded by  the  action  of  its  own  officer,  the  engineer,  who  was  also, 
by  the  terms  of  the  contract,  authorized  by  the  parties  to  it  to 
decide  these  questions." 

These  cases  seem  to  establish  the  rule  that  the  certificate,  when 
sufficient  in  form,  is  not  only  evidence  of  compliance  with  the 
condition  precedent,  but  it  is  conclusive  evidence  of  the  facts 
therein  contained  ;  and  this,  upon  the  theory  that  the  question  as 
to  whether  the  work  has  been  done  in  accordance  with  the  contract 
is  no  longer  an  open  question,  but,  by  agreement  of  the  parties,  it 
is  to  be  determined'  by  the  architect  or  person  named  in  the  con- 
tract itself.  He  alone,  and  not  the  court,  is  to  determine  that 
question.  Therefore  the  only  proof  required  or  admissible  under 
such  a  contract  is  the  certificate  itself ;  unless,  perhaps,  where  it 
•has  fraudulently  or  wrongfully  been  withheld,  or  where  it  is  not 
sufficient  in  form,  under  the  terms  of  the  contract,  and  has  been 
properly  objected  to  for  that  reason.    If  it  were  incumbent  upon 
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the  partj  performing  the  work  to  prove,  in  addition  to  the  certifi- 
cate, that  he  had  done  so  in  acoordanoe  with  the  contract,  clearly 
the  other  aide  wonld  be  permitted  to  prove  that  he  had  not  done 
80  if  he  conld ;  and  the  conclnsive  character  of  the  certificate 
would  not  only  be  destroyed,  but  the  provisions  of  the  contract 
requiring  the  work  to  be  done  to  the  satisfaction  of  the  architect 
wonld  become  a  mere  idle  form,  without  force  or  effect,  except  as 
a  mere  arbitrary  condition  to  be  enforced  at  the  will  of  the  second 
party.    Such  is  not  the  view  taken  by  the  courts. 

We  think  the  verdict  was  rightly  directed,  and  the  judgment 
of  the  lower  court  is  affirmed ;  all  the  justices  concurring,  except 
Cablahd,  J.,  who  dissents. 


Grand  Forks  National  Bank,  Respondent,  v,  Minnbapolis  and 
Northern  £lkvator  Company,  Appellant. 

Chattel  Mortgages — Validity — Crops — Begistration — Notice. 

Under  §  1704.  C.  C. ,  §  4328,  Comp.  L.,  providing  that '  <an  agreement  maj 
be  made  to  create  a  Uen  upon  property  not  yet  acquired  by  the  party 
agreeing  to  give  the  lieup  or  not  yet  in  existence.  In  such  case  the  lien 
agreed  for  attaches  from  the  time  when  the  party  agreeing  to  give  it  ac- 
quires an  interest  in  the  thing  to  the  extent  of  such  Interest/'  a  chattel 
mortgage  given  by  one  on  crops  to  be  grown  on  his  land  is  valid,  and  when 
the  instrument  is  properly  witnessed  and  filed  for  record  it  is  vaUd  against 
creditors  and  subsequent  purchasers  of  the  mortgagor.  It  is  not  necessary 
that  it  should  be  reflled  after  the  property  comes  into  existence;  it  is  suffi- 
cient if  it  was  on  file  when  their  interest  attached. 

(Argued  May  14,  1889;  affirmed  Biay  81;  opinion  filed  October  9,  1889.) 

APPEAL  from  district  court,  Grand  Forks  county  ;  Hon.  Oh  as. 
F.  Tbmplbton,  Judge. 

Cochrane  &  Fisk^  for  appellant. 

Under  our  Oode  a  mortgage  cannot  be  ^von  upon  property 
not  in  existence.  Oomp.  L.,  §§  4303,  4351,  4356,  2675,  2676, 
4346,  3229,  3606,  3242,  3611.  These  sections  are  but  an  epitome 
of  the  common  law,  and  it  is  there  well  settled  that  such  property 
cannot  be  sold  or  mortgaged.  Cole  v.  Kerr,  26  N.  W.  Rep.  598 ; 
Lamson  v.  Moffett,  21  id.  62,  61  Wis.  153;  Long  v.  Hines,  16 
Pac.  Rep.  339;  Chapman  v.  Weimer,  4  Ohio  St.  481  ;  Whittel- 
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fihoffer  y.  Strauss,  3  South.  Bep.  524 ;  Bedd  y.  BarriB,  58  Ga. 
574,  15  Cen.  Law.  Jr.  233 ;  Hutchinson  y.  Ford,  15  Am.  Bep. 
711;  Farrar  y.  Smith,  64  Me,  77;  Pettis  y.  Kellogg,  7  Cush. 
456 ;  Oomstock  y.  Scales,  7  Wis.  138,  159 ;  Chenoweth  y.  Tennj, 
10  id.  341,  397 ;  Farmers'  L.  &  T.  Co.  y.  Commercial  Bank,  11 
id.  207,  215 ;  Loth  y.  Carty,  4  S.  W.  Bep.  314 ;  Single  y.  Phelps, 
20  Wis.  398,  419;  Mowry  y.  White,  21  id.  417,  422;  Hunter  y. 
Bosworth,  43  id.  591;  Low  y.  Pew,  11  Am.  Bep.  357,  108 
Mass.  347 ;  Williams  y.  Briggs,  16  Alb.  Law  Jr.  387,  23  Am. 
Bep.  518  ;  Jones  y.  Bichardson,  10  Met.  481 ;  Moody  y.  Wright, 
13  id.  17,  46  Am.  Dec.  706;  Barnard  y.  Eaton,  2  Cash.  294; 
Chesly  y.  Joslyn,  7  Gray,  489  ;  Milliman  y.  Naher,  20  Barb.  37; 
23  111.  320;  Long  y.  Hines,  19  Pac.  Bep.  796 ;  10  Gray,  668; 
8  Barb.  102 ;  Duchess  of  Kingston's  Case,  2  Smith  L.  C.  705 ; 
Looker  y.  Peckwell,  38  N.  J.  L.  253 ;  Farmers'  L.  &  T.  Co.  y. 
Long  Branch  Imp.  Co.,  27  Hun,  89 ;  3  Amer.  &  Eng.  Enc.  Law, 
184. 

Bespondent  will  insist  that  the  mortgage  may  be  construed  as 
a  contract  for  a  future  lien,  and  that  it  is  good  under  section  4328. 
This  is  merely  the  old  equity  rule  which  recognizes  a  contract  for 
a  future  lien  and  enforces  it  between  the  parties.  Beal  y.  White, 
94  U.  S.  382 ;  McCaffery  y.  Woodin,  65  N.  T.  459 ;  1  Chitty, 
Cont.  528-530 :  Benjamin,  Sales,  §§  78,  84 ;  Long  y.  Hinee,  19 
Pac.  Bep.  796. 

Assuming  it  to  be  a  contract  for  a  future  lien  and  binding  be- 
tween the  parties,  still  no  cause  of  action  is  stated.  The  law  does 
not  declare  the  filing  of  a  contract  for  a  future  lien  to  be  notice  as 
against  subsequent  purchasers  in  good  faith  for  yalue.  There  is 
no  allegation  that  the  appellant  had  any  notice  of  respondent's 
claim.     Barrett  y.  Fisch,  41  N.  W.  Bep.  310. 

The  complaint  does  not  show  that  the  contract  for  a  future  lieu 
was  ever  carried  into  effect,  so  as  to  render  it  operatiye  as  a  mort- 
gage. 1  Schouler,  Per.  Property,  §  421 ;  Long  y.  Hines,  19  Pac. 
Bep.  796 ;  Barrett  y.  Fisch,  supra ;  Wade,  Notice  (2d  ed.),  §§ 
119, 122 ;  Mesick  y.  Sunderland,  6  Cal.  297 ;  James  y.  Morey,  2 
Cow.  246 ;  Parret  y.  Shaubhut,  5  Minn.  323 ;  Washburn  y.  Bum- 
ham,  63  N.  Y.  301 ;  Betzer  y.  Bankin,  77  111.  289 ;  Qrayes  y. 
Qrayes,  6  Gray,  391;  Galpin  y.  Abbott,  6  Mich.  17;  4  Waitfg 
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A.&  D.  588;  Froet  v.  Buckmaiiy  1  Johns.  Ch.  288 ;  Smith  v. 
Lawrence,  12  Mich.  431 ;  Newell  v.  McLarney,  49  id.  232,  18 
N.  W.  Bep.  529;  Baesinger  v.  Spangler,  10  Pac.  Eep.  810; 
Nicklin  v.  Nelson,  5  Pac.  Rep.  51. 

A  mortgage  is  defined  by  onr  statute,  and  the  form  is  prescribed 
by  section  4372,  contemplating  the  mortgage  contract  as  executed. 
A  contract  for  a  f otore  lien  nnder  section  4328  is  by  its  terms 
executory,  and  there  is  as  much  difference  between  a  mortgage 
and  a  contract  for  a  future  lien  as  between  a  sale  and  a  contract 
for  a  sale.  The  differences  have  been  defined ;  section  3607,  as 
to  a  contract  for  a  future  sale,  is  a  counterpart  ofsection  4328,  as 
to  a  contract  for  a  future  lien .  And  as  the  consummation  of  a 
contract  for  a  future  sale  is  only  reached  by  the  deli7ery  of  the 
property  oontracted  to  be  sold,  so  is  a  contract  for  a  future  lien 
executed  only  by  the  delivery  of  the  property  when  it  comes  into 
existence.  Brown  v.  Pierce,  supra  ;  Lanfear  v.  Sumner,  17  Mass. 
110 ;  Long  v.  Hines,  19  Pac.  Rep.  796. 

It  appears  then  there  are  two  kinds  of  contracts,  mortgages  and 
contracts  for  future  liens.  As  to  mortgages  it  provides  that  the 
filing  of  them  should  be  notice  of  their  contents.  As  to  contracts 
for  future  liens,  that  they  are  valid  between  the  paities,  but  that 
when  the  property  upon  which  it  is  given  comes  into  existence, 
the  contractee  should  reduce  it  to  possession,  else  he  is  deemed  to 
have  waived  the  benefit  as  against  subsequent  purchasers.  §§  4379, 
4380,  4657. 

The  respondent  having  had  the  privilege  under  this  contract  for 
a  future  lien  to  take  possession  of  the  property,  or  file  his  contract 
after  the  property  came  into  existence,  and  having  failed  to  either 
take  possession  or  re-file  the  mortgage,  the  license  should  be 
deemed  revoked  so  far  as  it  concerns  the  interest  of  this  defendant. 
§§  4379, 4380 ;  Jones,  Chat.  Mort.,  §§  161,  164 ;  Chase  v.  Denny, 
130  Mass.  566 ;  Moody  v.  Wright,  13  Met.  17,  46  Am.  Dec.  706 ; 
Cole  V,  Kerr,  26  K  W.  Rep.  599,  19  Neb.  553 ;  Getting  v. 
Nelson,  68  111.  591;  Wood  v.  Leadbetter,  13  M.  &  W.  838; 
Blanchard  v.  Cook,  13  N.  E.  Rep.  91 ;  Lamson  v.  Moffat,  21  N. 
W.  Rep.  62,  61  Wis.  153 ;  Comstock  v.  Scales,  7  id.  159 ;  Chy- 
noweth  v.  Tenney,  10  id.  397 ;  Single  v.  Phelps,  80  id.  399 ; 
Farmers'  L.  &  T.  Co.  v.  Commercial  Bank,  11  id.  207;  Mo  wry 
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V.  White,  21  id.  417;  Farmers'  L.  &  T.  Co.  v.  Fisher,  17  id.  114; 
Hunter  v.  Bosworth,  43  id.  583 ;  Farmers'  L.  &  T.  Co.  v.  Gary, 
13  id.  110 ;  Jones  v.  Richardson,  10  Mete.  481 ;  Oheslj  v.  Josljo, 
7  Gray,  490 ;  1  Parsons,  Contract,  §  525 ;  Long  v.  Hines,  supra ; 
Seidenba^jh  v.  Riley,  19  N.  E.  Rep.  275 ;  3  Am.  &  Eng.  Ency. 
Law,  185;  Cook  v.  Cathrell,  11  R.  L  482,  23  Am.  Rep.  518; 
Williams  v.  Briggs,  11  R.  I.  476,  23  Am.  Rep.  518,  22  id.  653, 
n.;  Walkly  v.  Vaugh,  33  Conn.  577;  Gregg  v.  Sanford,  24  HL 
17 ;  Chopen  v.  Cram,  40  Me.  561 ;  Codman  v.  Freeman^  3  Cosh. 
306;  Marks  v.  Robinson,  2  So.  Rep.  292;  Chase  v.  Denny,  130 
Mass.  566 ;  Mitchell  v.  Black,  6  Gray,  100 ;  Griffith  v.  Douglas, 
73  Me.  532,  40  Am.  Rep.  395 ;  Milliman  v.  Neher,  20  Barb.  37; 
Hutchinson  v.  Ford,  9  Bush,  818,  15  Am.  Rep.  711;  Roy  v. 
Goings,  6  Bradw.  162;  Barnard  v.  Eaton,  2  Cush.294t  Black  v. 
Webb,  20  Ohio,  304. 

The  filing  of  this  contract  was  no  notice  because  the  property 
was  not  in  existence  at  the  time  the  mortgage  was  made  and  filed. 
Jones  V.  Richardson,  10  Met.  463,  481 ;  Jones,  Chat.  Mort.  157; 
Polk  V.  Foster,  7  Baxt.  100;  Tedford  v.  Wilson,  3 Head,  311;  Grit 
feth  V.  Douglas,  svfra;  Long  v.  Hines,  supra;  Single  v.  Phelps, 
supra  ;  Chapman  v.  Weimer,  4  Ohio  St.  481 ;  Cudworth  v.  Scott, 
41  N.  H.  456 ;  Cressey  v.  Sabre,  17  Hun,  120 ;  Halstead  v.  Bank, 
4  Marsh.  554;  Doswell  v.  Buchanan,  3  Leigh,  365,  23  Am.  Dec. 
281;  Hutchinson  v.  Ford,  15  Am.  Rep.  711;  Wade,  Notice, 
§  214 ;  Buckingham  v.  Hanna,  2  Ohio  St.  555 ;  Loan  &  Trust 
Co.  V.  Maltby,  8  Paige,  361;  Jackson  v.  Town,  4  Cow.  598; 
Faircloth  v.  Jordan,  18  Ga.  350;  Calder  v.  Chapman,  52  Pa. 
St.  359,  91  Am.  Dec.  163, 164;  Hetzel  v.  Barber,  69  N.  T.  1. 

The  respondent  obtained,  at  best,  but  an  equitable  title  to  the 
property  after  it  came  into  existence,  and  the  appellant  having 
parchased  and  obtained  possession  of  it,  the  legal  title  is  in  de- 
fendant and  the  equitable  title  of  plaintiff  cannot  prevail  over  this 
legal  title.  Wells,  Replevin,  §§  129, 105 ;  Barrett  v.  Fisch,  41 N. 
W.  Rep.  310 ;  Whitcomb  v.  Hungerf ord,  42  Barb.  177 ;  Hayland 
V.  Budget,  85  CaL  404 ;  Marks  v.  Robinson,  2  So.  Rep.  296; 
Wetzler  v.  Kelly,  8  id.  747 ;  Mayer  v.  Taylor,  69  Ala.  403,  44  Am. 
Rep.  522 ;  4  Am.  &  Eng.  Enc.  Law,  903 ;  1  Smith  Lead.  C.  891*; 
Lanfear  v.  Sumner,  17  Mass.  110, 9  Am.  Dec.  119 ;  Lamb  v.  Du- 
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rant,  12  Mass.  54,  7  Am.  Dec.  31 ;  Thorndike  v.  Bath,  114  Mass. 
118;  Parsons  v.  Dickinson,  11  Pick.  852 ;  Veazie  v.  Somerly,  6 
Allen,  280;  Brown  v.  Pierce,  97  Mass.  46,  93  Am.  Dec.  57. 

McLaughlAn  <&  Noyes^  for  respondent. 

There  is  a  conflict  in  the  authorities  as  to  such  a  mortgage  as 
this ;  but  under  our  Code  "  any  interests  in  property  which  is 
capable  of  being  transferred  may  be  mortgaged."  §  4351.  "  Prop- 
erty of  any  kind  may  be  transferred,  except  as  otherwise  provided 
by  this  article."  §  3224.  "  A  mere  possibility,  not  coupled  with 
an  interest,  cannot  be  transferred."     §  3225. 

In  other  words,  "a  mere  possibility,  coupled  with  an  interest, 
may  be  transferred."  Did  the  mortgagor  have  a  possibility, 
coupled  with  an  interest?  He  certainly  did.  The  complaint 
alleges  that  he  was  the  owner,  and  in  possession  of  this  farming 
land.  He  then,  necessarily,  had  an  interest  in  the  crops  to  be 
raised  upon  the  land.  The  "  possibility  "  was  the  power  of  the 
soil  to  produce  the  crop  under  any  contingency ;  and  the  interest 
was  vested  by  his  ownership  and  possession  of  the  land.  He  was 
then  in  position  to  execute  this  mortgage.  §  4356,  Comp.  L. ; 
Jones,  Chat.  Mort.,  §§  140,  151;  1  Pars.  Contracts,  523;  Story, 
Sales,  §§  185,  186;  Hearst  v.  Bell,  72  Ala.  3*0;  Wittleshoffer  v. 
Cross,  3  So.  Rep.  534;  Acques  v.  Wasson,  51  Cal.  620;  Scharf- 
enburg  v.  Bishop,  35  la.  60 ;  Brown  v.  Allen,  id.  305 ;  Wheeler 
V.  Becker,  68  id.  723,  28  N.  W.  Rep.  40 ;  Norris  v.  flicks,  38 
N.  W.  Rep.  395 ;  Oil  Company  v.  McGinnis,  20  N.  W.  Rep. 
85 ;  Miller  v.  Chappel,  29  id.  52 ;  Sanbome  v.  Benedict,  78  111. 
309 :  Van  Hooser  v.  Cory,  34  Barb.  9 ;  41  id.  404 ;  White  v. 
Thomas,  52  Miss.  49 ;  Cook  v.  Steele,  42  Texas,  53 ;  Smith  v. 
Beatty,  31  N.  Y.  542  ;  McCaffrey  v.  Woodin,  65  id.  459;  Apper- 
son  V.  Moore  (Ark.),  21  Am.  Rep.  170 ;  Smith  v.  Atkins,  18 
Vt.  465 ;  Rollins  v.  Hearst,  90  N.  C.  270 ;  Wyatt  v.  Watkins 
(Tenn.),  16  Alb.  L.  J.  205 ;  Everman  v.  Robb,  52  Miss.  653 ; 
Headrick  v.  Brattain,  63  Ind.  438 ;  Pennock  v.  Coe,  23  How. 
117;  16  Law.  Ed.  436 ;  Butt  v.  EUet,  19  Wall.  544  ;  22  Law. 
Ed.  183. 

The  registration  of  a  mortgage  upon  an  unplanted  crop  in  the 
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proper  office  is  notice,  and  an  averment  of  such  registration  is 
equivalent  to  an  averment  of  notice.  Wittleschofter  v.  Stranss, 
3  So.  Rep.  524;  Smith  v.  Fields,  79  Ala.  335 ;  Miller  v.  Chappel, 
29  N.  W.  Rep.  52 ;  Wheeler  v.  Becker,  28  id.  40 ;  Wyatt  v.  Wat- 
kins,  16  Alb.  L.  J.  205 ;  Hurst  v.  Bell,  72  Ala.  340 ;  Duke  v. 
Strickland,  43  Ind.  494. 

It  is  not  claimed  the  chattel  mortgage  should  be  construed  as  a 
contract  for  a  future  lien.  It  is  what  it  purports  to  be :  a  chattel 
mortgage  upon  property  existing  in  potentiality  ;  that  its  subject 
was  a  possibility  coupled  with  an  interest  in  the  mortgagor,  and  as 
such,  was  the  subject  of  a  valid  mortgage  under  section  3225, 
0.  C. 

Tripp,  C.  J.  This  is  an  action  of  conversion  brought  by  the 
Grand  Forks  National  Bank  to  recover  of  the  Minneapolis  & 
Northern  Elevator  Company  the  value  of  about  one  thousand 
bushels  of  wheat,  alleged  to  have  been  purchased  by  the  defend- 
ant of  one  Rogers,  the  mortgagor  of  this  plaintiff.  The  complaint, 
in  substance,  alleges,  after  setting  out  the  incorporation  of  plain- 
tiff and  defendant,  that  the  said  Rogers,  on  the  4th  day  of  March, 
1887,  being  indebted  to  the  plaintiff  in  the  sum  of  $240,  at  the 
county  of  Grand  Forks,  in  said  territory,  made,  executed,  and  de- 
livered to  the  said  plaintiff,  his,  the  said  Rogers',  promissory  note 
for  the  said  sum  of  $240,  with  12^  interest  thereon,  payable  No- 
vember 1,  1887,  and  that,  to  secure  the  payment  of  such  amount, 
at  the  said  time  and  place,  he  made,  executed,  and  delivered  to 
the  said  plaintiff  his  chattel  mortgage  upon  certain  personal  prop- 
erty, consisting  of  several  horses  herein  particularly  described,  and 
also  upon  certain  crops  to  be  grown  upon  the  land  of  said  Rogers, 
and  described  in  said  mortgage  as  follows :  ^'  All  the  crops  of  every 
name,  nature,  and  description  which  have  been  or  may  be  sown, 
grown,  planted,  cultivated,  or  harvested  during  the  years  A.  D. 
1887  and  1888,  and  until  said  debt  is  fully  paid,  on  the  following 
described  real  estate,  to- wit :  The  north-west  quarter  of  section 
17,  and  the  south-east  quarter  of  section  17,  township  149,  range 
61," —  which  mortgage  was  filed  with  the  register  of  deeds  of 
said  Grand  Forks  county,  March  5,  1887,  and  is  set  out  in  full  as 
an  exhibit,  and  made  a  part  of  the  complaint,  no  part  of  which 
mortgage  debt  has  been  paid. 
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The  complaint  further  alleges  the  growing  and  harvesting  a 
large  amonnt  of  wheat  on  the  said  lands  daring  the  year  18S7,  and 
the  sale  to  this  defendant  of  one  thousand  bnshels  thereof  on  the 
15th  day  of  September,  1887,  and  demands  judgment  for  the  value 
of  the  wheat  so  received  and  sold  by  the  defendant. 

The  defendant  demurred  to  the  complaint,  nil  the  demurrer 
having  been  overruled  by  the  court,  and  the  defendant  having 
elected  to  stand  upon  his  demurrer,  final  judgment  was  entered 
for  the  amount  due  the  plaintiff  on  the  note  and  mortgage,  from 
which  judgment  the  defendant  appealed  to  this  court. 

It  is  conceded  by  the  parties  that  the  crop  of  wheat  sought 
to  be  mortgaged  had  not  been  sown  at  the  time  of  the  making  or 
the  filing  of  the  chattel  mortgage  in  question  ;  and  it  is  farther 
conceded  th&t  the  defendant  had  no  other  or  further  notice  of 
plaintifiPs  claim  to  the  property  than  that  conveyed  by  the  filing 
of  the  mortgage  on  March  5, 1887 ;  so  that  the  simple  question 
presented  to  the  court  is,  was  this  mortgage  upon  crops  to  be 
grown  upon  the  land  of  the  mortgagor,  made  and  filed  prior  to 
the  planting  thereof  but  remaining  on  file  .thereafter,  valid,  as 
against  this  defendant,  without  actual  notice  to  him  of  the  ex- 
istence of  said  mortgage  ? 

The  proposition  is  susceptible  of  division  into  two  parts :  JPtrstj 
was  such  a  mortgage  valid  between  the  parties)  Secondy  was  it 
valid  as  against  this  defendant,  or,  in  other  words,  did  the  record 
of  such  a  mortgage  impart  notice  to  him  ?  At  common  law  the 
mortgage  convjeyed  the  title ;  and,  as  a  mere  expectancy  or  prop- 
erty not  in  ease  could  not  be  conveyed,  it  could  not  be  mortgaged, 
and  the  mortgage  of  goods  not  then  owned  by  the  mortgagor  was 
held  not  to  cover  such  property,  though  subsequently  acquired  by 
him.  Jones  v.  Richardson,  10  Mete.  4:81 ;  Otis  v.  Sill,  8  Barb. 
102.  This  rule  of  the  common  law,  which  is  still  adhered  to,  be- 
came subject  to  many  exceptions,  and,  on  the  theory  of  potential 
existence,  the  chattel  mortgage  became  extended  to  a  large  class 
of  cases  in  which  the  property  had  no  actual  or  certain  future  ex* 
istence, —  such  as  the  wool  to  be  grown  from  certain  sheep,  the 
batter  to  be  manufactured  from  the  milk  of  certain  cows,  the 
grai^  to  be  harvested  from  growing  crops,  and  even,  in  some 
eases,  the  crops  to  be  sown  and  harvested  on  certain  described 
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lands.  Van  Hoozer  v.  Cory,  34  Barb.  9,  12;  Couderman  v. 
Smith,  41  id.  404;  Arques  v.  Wasson,  51  Oal.  620;  Robinson 
V.  Ezzell,  72  N.  C.  231 ;  McCaffrey  v.  Woodin,  65  N.  Y.  459. 

These  cases  proceeded  upon  the  theory  that  a  person  having 
a  present  ownership  of  the  means  of  producing  was  the  owner 
of  the  future  product.  Much  skill  and  learning  is  displayed  in 
the  decisions  of  the  courts  in  determining  whether  the  facts  of  the 
given  case  bring  it  within  the  rule.  Many  other  exceptions  grew 
up  in  which  the  strictness  of  the  common  Jaw  rule  became  much 
modified ;  and,  as  the  chattel  mortgage  came  more  and  more  into 
use  in  the  commercial  world  by  force  of  statutes  and  modem  de- 
cisions of  the  courts,  the  harshness  of  the  rule  has  greatly  disap- 
peared. The  maxim  of  Lord  Bacon,  that  ^^  although  a  disposition 
of  after -acquired  property  is  altogether  inoperative,  yet  such  dis- 
position may  be  considered  as  a  declaration  precedent,  which  de- 
rives its  efiect  from  some  new  act  of  the  party  after  the  property 
is  acquired,"  has  been  applied  by  the  courts  in  its  fullest  effect  to 
mortgages  at  law.  Courts  of  law  have  been  disposed  to  treat 
such  mortgages  as  declarations  in  regard  to  future  interests^  and 
valid  as  such  between  the  parties.  The  earlier  cases  required  some 
affirmative  act  on  the  part  of  the  person  to  be  affected  thereby 
after  the  happening  of  the  event  upon  which  the  contract  was 
based,  and  generally  such  new  act  to  ratify  the  original  contract 
must  have  been  in  furtherance  of  it,  and  with  an  apparent  inten- 
tion that  the  original  agreement  should  be  treated  as  then  in  force. 
Jones  V.  Richardson,  10  Mete.  481 ;  Head  v.  Goodwin,  37  Me. 
181.  Later,  the  courts  were  inclined  to  allow  that  the  declaration 
of  the  mortgage,  permitting  the  mortgagee  to  take  possession  of 
the  property  upon  condition  broken,  could  be  enforced  without 
any  assent  of  the  mortgagor  after  default,  and  that  upon  posses- 
sion so  taken  by  the  mortgagee  the  lien  of  the  mortgage  attached, 
and  the  contract  became  valid  as  one  of  pledge.  This  doctrine  pro- 
ceeded upon  the  theory  that  the  agreement  contained  in  the 
mortgage  was  a  continuing  one  until  it  was  canceled  or  revoked 
by  the  mortgagor,  and  that  the  mortgagee,  acting  lawfully  under 
such  license,  obtained  a  valid  lien  as  pledgee  as  soon  as  he  reduced 
the  property  to  possession ;  and  some  of  the  cases  have  gone  so 
far  as  to  intimate  that  such  power  may  be  irrevocable.    Wood  v. 
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Leadbitter,  13  Meee.  cfe  W.  838 ;  Wood  v.  Mauley,  11  Adol.  & 
E.  34;  McCaflErey  v.  Woodin,  65  N.  Y.  459. 

In  eqnity,  however,  a  different  rule  has  always  obtained  from 
the  one  at  law.  The  title  to  the  mortgaged  property  never  passed 
to  the  mortgagee,  bnt  the  interest  of  the  mortgagee  was  consid- 
ered as  a  mere  lien  —  an  eqnitable  interest  —  which  would  prevail 
over  creditors  and  subsequent  claimants,  although  the  mortgagee 
had  done  no  act  to  reduce  the  property  to  possession,  and  though 
he  had  done  no  new  act  to  perfect  the  lien  after  ^he  property  had 
been  acquired  or  came  into  existence ;  the  theory  of  this  doctrine 
being  that  the  mortgage  upon  future  property  is  a  continuing 
agreement,  which  attaches  to  the  property  immediately  upon  its 
coming  into  existence,  and  adheres  to  it  for  the  benefit  of  the 
mortgagee,  in  accordance  with  the  familiar  principle  that  "  equity 
ccmsiders  that  done  which  ought  to  be  done."  This  equitable 
doctrine  as  to  mortgages  comes  to  us  from  the  civil  law,  which  de- 
clares :  "  Not  only  goods  in  present  possession,  but  even  goods  in 
reversion,  are  comprehended  under  a  general  pawn  or  hypoiheque 
—  as  grain  in  the  ground,  a  ship  to  be  built,  with  the  timber 
pledged — if  there  be  a  cause  inserted  to  comprehend  it.  An  hy- 
potheque  may  be  an  assurance  of  a  thing  to  be  delivered  hereafter." 
Dom.  Civil  Law,  bk.  3,  tit.  1,  §  1 ;  Ayl.  Pand.  bk.  4,  tit.  18.  The 
doctrine  was  early  adopted  by  otlr  American  courts.  In  Mitchell 
V.  Winslow,  2  Story,  644,  Judge  Stoey  says :  "  It  seems  to  me  a 
clear  result  of  all  the  authorities  that  wherever  the  parties,  by 
their  contract,  intend  to  create  a  positive  lien  or  charge,  either 
upon  real  or  upon  personal  property,  whether  then  owned  by  the 
assignor  or  contractor  or  not,  or  if  personal  property,  whether  it 
is  then  m  ease  or  not,  it  attaches  in  equity  as  a  lien  or  charge  upon 
the  particular  property  as  soon  as  the  assignor  or  contractor  ac- 
quires title  thereto  against  the  latter,  and  all  persons  asserting  a 
claun  thereto  under  him,  either  voluntarily  or  with  notice,  or  in 
bankruptcy."  In  that  case  a  mortgage  of  all  the  tools  and  ma- 
chinery in  a  cutler's  shop,  together  with  all  that  might  be  manu- 
factured or  purchased  within  four  years,  was  held  to  be  a  good, 
equitable,  lien,  and  protected  as  such  under  the  bankrupt  act ;  and 
while  this  case  has  been  criticised  by  the  supreme  court  of  Massa- 
chusetts (Moody  V.  Wright,  13  Mete.  17,  30),  and  some  others  of 
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the  states  have  declined  to  follow  it  (Barnard  v.  Eaton,  2  CofllL 
294 ;  Hunter  v.  Bosworth,  43  Wis.  583 ;  Chynoweth  v.  Tennej, 
10  id.  397),  yet  it  may  be  said  to  be  at  the  present  time  the  gener- 
ally established  American  doctrine.  Beall  v.  White,  94  U.  S.  382 ; 
Butt  V.  Ellett,  19  Wall.  544 ;  Pennock  v.  Coe,  23  How.  117  ;  Brett 
V.  Carter,  2  Low.  458 ;  Apperson  v.  Moore,  30  Ark.  56  ;  Schael- 
enbni^  v.  Martin,  2  Fed.  Rep.  747 ;  Robinson  v.  Mauldin,  11  Ala. 
977 ;  Floyd  v.  Morrow,  26  id.  353 ;  Gregg  v.  Sanford,  24  HI.  17; 
Scharfenbuig  y^  Bishop,  35  la.  60  ;  Phelps  v.  Murray,  2  Teon* 
Oh.  746 ;  Cook  v.  Corthell,  11  R.  1. 482 ;  Ellett  v.  Butt,  1  Woods^ 
214. 

This  doctrine,  announced  by  Judge  Stobt  in  Mitchell  v.  Wins- 
low,  supra^  was  reviewed  and  affirmed  in  the  leading  case  of  Hoi- 
royd  V.  Marshall,  10  H.  L.  Oas.  191,  which  arose  upon  a  mortgage 
of  certain  machinery  and  implements  described  in  the  schedule, 
and  all  other  machinery  and  implements  which  should,  during  the 
continuance  of  the  security,  be  placed  on  the  premises  described 
in  the  mortgage  in  addition  to,  or  in  substitution  for,  those  enu- 
merated in  the  schedule.  The  proceeding  was  in  equity,  against 
a  judgment  creditor  who  had  levied  on  the  after-acquired  property. 
In  the  lower  court  Lord  Campbell  held  that,  as  the  mortgagee 
had  done  no  act  to  reduce  the  property  to  possession  after  it  had 
been  acquired,  and  prior  to  the  levy,  the  equity  of  the  mortgagee 
must  give  way  to  the  legal  rights  of  the  creditor ;  but  the  decision 
of  the  lower  court  was  reversed  in  the  house  of  lords,  and  the  doc- 
trine announced  by  Judge  Story  fifteen  years  before  was  affirmed 
by  the  English  court  in  a  decision  which  has  ever  since  been  re- 
garded as  settling  the  law  on  that  subject. 

The  equity  rule  in  regard  to  mortgages  was  adopted  by  the 
codifiers,  and  has  been  embodied  in  our  statute.  The  mortgage 
no  longer  conveys  title  to  property  either  real  or  personal,  but 
is  a  mere  lien  thereon  (§§  4330,  4331,  Comp.  Laws) ;  and,  by 
provision  of  section  4328,  Comp.  Laws,  ^^  an  agreement  may  be 
made  to  create  a  lien  upon  property  not  yet  acquired  by  the  party 
agreeing  to  give  the  lien,  or  not  yet  in  existence.  In  such  case 
the  lien  agreed  for  attaches  from  the  time  when  the  party  agree, 
ing  to  give  it  acquires  an  interest  in  the  thing  to  the  extent 
of  such  interest."    By  this  section  not  only  is  an  agreement  to 
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create  a  lien  upon  property  not  yet  in  existence  valid,  but  the  lien 
contracted  for  attaches  the  moment  that  the  interests  of  the  party 
himself  attach.  There  is  no  interim  of  time  for  hostile  interests 
to  intervene.  There  is  no  delay  provided  for  within  which  the 
tenor  is  required  to  obtain  a  new  or  more  formal  instrument  or  con- 
tract  of  lien,  or  within  which  he  must  obtain  from  the  other  party 
a  ratification  of  the  original  agreement,  or  reduce  the  property  to 
actual  possession  under  the  contract  already  made.  Under  this 
statute  the  original  contract,  ipso  fadOj  immediately  upon  the 
requirement  or  creation  of  such  property,  awakens  and  brings  into 
life  the  lien  agreed  upon.  As  between  the  parties  themselves,  no 
further  action  is  necessary  or  required  to  be  done.  This  section 
is  the  same  as  that  of  the  proposed  Civil  Code  in  New  York,  and 
appears  to  have  been  founded  upon  the  case  of  Seymour  v.  Bail- 
road  Co.,  35  Barb.  285.  That  was  a  proceeding  to  foreclose  a 
mortgage  upon  the  defendant  road,  and  the  defense  by  adverse 
claimants  to  certain  of  the  property  was  that  the  mortgage,  at  the 
time  of  its  execution  and  record,  covered  only  a  small  portion  of 
the  property  sought  to  be  subjected  to  its  lien,  and  that  as  to  such 
after-acquired  property  the  mortgage  was  invalid  as  against  cred- 
itors of  the  road.  It  appears  from  the  case  that  only  a  portion  of 
the  road  had  been  constructed  when  the  mortgage  was  made  and 
recorded ;  that  a  large  portion  of  the  right  of  way  was  subse- 
quently acquired,  and  the  road-bed,  depots,  warehouses,  and  other 
appurtenances  were  a  long  time  thereafter  built,  erected,  and 
constructed  upon  and  along  the  same.  The  case  was  elaborately 
argued,  and  the  decision  of  the  court  by  E.  Dabwik  SMrrn,  J., 
reviews  the  cases  at  length.  It  was  contended  in  that  case,  as  in 
this,  that  the  instrument  called  a  ^^  mortgage,"  as  to  after-acquired 
property,  was,  at  most,  but  an  agreement  to  mortgage ;  that  it 
was  not  itself  a  mortgage,  and  could  not,  by  its  execution  or  rec- 
ord, create  a  lien  upon  the  defendant's  property  not  then  in  exist- 
ence, as  against  other  creditors ;  that  such  agreement  must  be 
carried  into  execution  by  the  making  and  recording  of  a  mortgage 
subsequent  to  the  creation  and  ownership  of  the  property  sought 
to  be  subjected  to  its  lien ;  but  the  court,  referring  to  the  cases 
which  seem  to  support  such  a  doctrine,  says :  ''  If  the  learned 
judge  means  by  this  that  a  sale,  assignment,  or  mortgage  of  prop- 
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erty  not  in  esse,  or  of  contingent  interests  or  expectancies,  con- 
fers no  title  or  interest  in  the  thing  in  prcBsenti,  that  is  self-evi- 
dent ;  bnt  if  it  is  meant  that  the  sale  or  assignment  of  snch  prop- 
erty, to  be  acq.uired  in  futwro^  or  of  contingent  interests  or 
expectancies,  rests  in  contract  merely  till  some  new  assurance,  and 
does  not  attach  as  a  lien  or  charge  as  soon  as  the  property  is  ac- 
quired, or  has  substantial  existence,  I  cannot  agree  with  him.  As 
soon  as  the  property  is  acquired  or  comes  into  existence,  the  lien 
in  or  upon  it  attaches.  They  come  into  being  together,  and  co- 
exist." This  case  has  been  cited  and  approved  by  many  later 
cases  in  New  York ;  and  while  mortgages  upon  railway  property, 
filed  before  completion  thereof,  hav^  been  sustained  by  the  courts 
upon  other  grounds,  as  that  of  public  policy,  the  court  in  this  case 
puts  the  right  of  recovery  solely  upon  the  equitable  right  of  the 
mortgagee  to  hold  under  the  original  contract,  without  subse- 
quent ratification  on  the  part  of  the  mortgagor,  or  any  affirmative 
act  on  the  part  of  the  mortgagee,  even  as  against  creditors  of  the 
mortgagor.  The  case  is  cited  and  relied  upon  by  the  original 
codifiers,  and  the  equity  rule  announced  in  that  case  has  become 
the  law  of  this  territory,  both  upon  the  la\t^  and  equity  side  of 
the  court. 

It  is  contended,  however,  that  the  equity  rule,  as  announced  by 
our  statute,  extends  only  to  parties  and  those  having  notice  of  the 
existence  of  the  agreement;  that  this  defendant  could  not  be 
charged  with  constructive  notice  of  the  filing  of  such  contract  of 
lien ;  and  that  to  charge  it  with  such  notice  it  was  incumbent  on 
the  plaintiff  to  file  such  mortgage  at  the  time  of,  or  subsequent 
to,  that  when  the  lien  attached.  It  is  conceded  in  this  case  that 
the  instrument  had  all  the  statutory  requirements  to  admit  it  to 
be  filed  —  that  is,  it  was  signed,  witnessed,  and  executed  in  ac- 
cordance with  the  statute ;  and  the  only  question  is,  was  the  filing 
of  it  prior  to  the  attachment  of  the  lien  which  made  it  a  mort- 
gage in  effect,  and  keeping  it  on  file  thereafter,  a  valid  filing? 
There  is  no  provision  of  our  statute  that  requires  the  filing  of  a 
chattel  mortgage  to  be  made  at  any  particular  time  with  reference 
to  its  making  or  delivery.  The  only  provisions  bearing  upon  this 
question  are  those  found  in  sections  4379,  4380,  Comp.  Laws, 
which  read  as  follows :    ^'  A  mortgage  of  personal  property  is 
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void  as  against  creditors  of  the  mortgagor,  and  sabseqaent  pur- 
chasers and  incumbrancers  of  the  property  in  good  faith,  for  value, 
unless  the  original,  or  an  authenticated  copy  thereof,  be  filed  by 
depositing  the  same  in  the  office  of  the  register  of  deeds  of  the 
county  where  the  property  mortgaged,  or  any  part  thereof,  is  at 
such  time  situated. 

The  filing  of  a  mortgage  of  ^rsonal  property,  in  conformity  to 
the  provisions  of  this  article,  operates  as  notice  thereof  to  all  sub- 
sequent purchasers  and  incumbrancers  of  so  much  of  said  prop- 
erty as  is  at  the  time  mentioned  in  the  preceding  section  situated 
in  the  county  or  counties  wherein  such  mortgage  or  authenticated 
copy  thereof  is  filed."  Clearly  these  sections  do  not  make  void 
or  invalid  *an  instrument  filed  before  or  subsequent  to  its  delivery 
or  inception  as  a  mortgage,  so  that  it  be  properly  filed  before  hos- 
tile interests  attach.  The  statute  does  not  require  a  filing  of  tlie 
mortgage  to  give  it  validity,  as  in  some  states.  The  requirement 
of  the  filing  is  to  cut  off  rights  of  innocent  third  parties.  Be- 
tween the  parties  to  the  instrument  the  mortgage  is  valid,  though 
never  filed. 

If,  as  claimed  by  the  defendant,  the  mortgage  must  be  filed  in 
the  office  of  the  register  of  deeds  of  the  county  where  the  prop- 
erty is  situated  at  the  time  it  is  made,  this  mortgage  would  come 
within  such  requirement,  since  it  was  not  a  mortgage  until  the 
lien  attached  by  the  bringing  into  existence  of  the  property  enu- 
merated therein  ;  and  at  such  time  it  was  already  filed,  and  prior 
to  any  rights  accruing  to  this  defendant.  Suppose,  under  this 
rule  of  our  statute,  A.,  having  in  his  possession  the  material  from 
which  certain  machinery  was  to  be  constructed,  should  contract 
with  B.,  the  owner  thereof,  for  a  pledge  of  such  machinery,  so  to 
be  constructed,  as  secarity  for  the  performance  of  some  obligation 
on  the  part  of  B.,  would  it  be  contended  that  upon  the  construc- 
tion of  such  machinery  it  would  be  necessary  for  A.  to  surrender 
the  possession  to  B.,  and  again  retake  it,  before  the  lien  of  the 
pledge  would  attach  ?  Yet  that  is  precisely  what  is  contended 
for  here.  In  the  case  of  the  pledge,  A.  has  possession  of  the 
machinery  at  the  time  when,  under  the  statute,  the  lien  attaches 
as  between  the  parties.  He  also  has  such  a  possession  as,  under 
the  statute,  is  notice  to  third  parties,  and  the  law  will  not  require 
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the  uBeless  thing  of  surrendering  ench  poseeifiion,  that  it  maj  be 
again  delivered  to  him  nnder  the  pledge.  No  more  was  it  neces- 
sary for  this  plaintiff,  whose  contract  for  a  mortgage  had  all  the 
essentials  of  a  mortgage  except  the  attachment  of  the  lien,  to  with- 
draw from  the  files  of  the  register  such  instrument,  and  return  it 
again  to  his  control.  It  is  the  fact  that  the  instrument  is  on  file 
when  hostile  rights  seek  to  attach  that  gives  the  filing  effect,  rather 
than  the  fact  that  such  filing  was  made  at  some  particular  date. 
It  is  not  the  indorsement  of  the  date,  and  signature  of  the  proper 
officer,  upon  an  instrument,  that  makes  the  filing.  Such  act  is 
mere  evidence  or  memoranda  of  the  fact  of  filing.  The  filing  is  a 
continuous  act.  It  is  the  fact  of  being  on  file  —  that  is,  among 
the  files  or  records  of  the  office  —  that  gives  it  validity  as  against 
third  parties.  Every  such  paper  is  continuously  filed  every  day 
that  it  remains  in  the  office  of  the  custodian  thereof.  The  date 
of  filing  is  but  the  date  of  the  commencement  of  the  filing.  This 
mortgage  was  filed,  in  contemplation  of  law,  every  day  it  remained 
on  file  in  the  office  of  the  register  of  deeds  after  the  property  came 
into  existence ;  and  it  was  filed  in  such  office  on  the  day  the  lien 
attached  to  the  growing  crop.  The  proposition  is  by  no  means  a 
new  one.  Persons  who  have  conveyed  real  property,  with  cove- 
nants of  warranty  to  which  they  had  at  the  time  no  actual  title, 
when  subsequently  they  have  acquired  such  title,  eo  instanti  con- 
vey such  title  by  operation  of  law  to  their  grantee.  No  hostile 
interests  can  intervene.  The  person  recovering  such  subsequent 
title  cannot  convey  it,  and  the  record  of  the  former  conveyance  is 
a  good  record  to  all  the  world  of  the  title  which  has  been  subse- 
quently conveyed  by  operation  of  law.  Section  4351,  Comp. 
Laws,  provides  that  the  ^*  title  acquired  by  the  mortgagor  subse- 
quent to  the  execution  of  the  mortgage  inures  to  the  mortgagee  as 
security  for  the  debt  in  like  manner  as  if  acquired  before  the  exe- 
cution." Will  it  be  contended,  under  this  statute,  that  when  such 
subsequent  title  is  inured  to  the  mortgagee  he  must  withdraw  his 
mortgage  from  the  files,  and  refile  the  same  ? 

What  we  have  here  said,  and  the  questions  determined  in  this 
case,  have  no  reference  to  instruments  and  contracts  not  properly 
executed,  so  as  to  admit  them  to  be  filed  of  record,  nor  to  instru- 
ments that  may  be  filed  in  the  county  where  the  property  was  not 
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situated  when  the  mortgage  was  made  or  its  lien  attached.  We 
simply  hold  that,  under  our  statute,  a  mortgage  of  personal  prop- 
erty to  be  acquired  or  created  in  the  future,  duly  executed,  and 
filed  in  the  office  of  the  register  of  deeds  of  the  county  in  which 
such  property  is  situated  before  and  at  the  time  of  its  creation  or 
acquirement,  becomes  thereupon  a  good  and  valid  mortgage  be- 
tween the  parties  and  all  subsequent  purchasers  and  incumbrancers, 
without  further  ratification  on  the  part  of  the  mortgagor,  or  any 
affirmative  act  on  the  part  of  the  mortgagee,  subsequent  to  the  at- 
tachment of  the  mortgage  lien. 

The  judgment  of  the  lower  court  is,  therefore,  affirmed.     All 
the  justices  concur  except  Templeton,  J.,  not  sitting. 


Bbaoh,  Appellant,  v.  Beach,  Kespondent. 

1.  Jurisdiction  —  Motion  —  Notice  —  Service  —  Sufficiency. 

On  an  issue  of  the  sufficiency  of  the  service  of  a  notice  on  the  plaintiff 
to  yacate  a  judgment  in  his  favor  rendered  some  three  years  before,  it  ap- 
peared the  notice  was  served  on  one  of  his  attorneys  of  the  firm  of  record, 
(the  firm  having  in  the  meantime  been  dissolved);  that  the  attorney  served 
appeared  to  question  the  sufficiency  of  the  service  merely,  and  stated  he 
had  not  been  employed  to  resist  the  motion,  but  that  he  had  informed  the 
plaintiff  of  its  pendency  and  had  received  a  message  from  him  that  affida- 
vits in  resistance  of  the  motion  had  been  sent  to  him,  the  attorney,  and 
those  affidavits  were  afterward  used  on  the  hearing.  Held,  the  court  ac- 
quired jurisdiction  of  the  plaintiff  to  determine  the  motion. 

2.  Same— Service  by  Publication,  Affidavit  for  — Sufficiency. 

Where  by  §  104,  C.  C.  Pro.,  it  is  provided  that  **  where  the  person  on 
whom  the  service  of  the  summons  is  to  be  made  cannot,  after  due  dili- 
gence, be  found  within  the  territory,  and  that  fact  appeared  by  affidavit  to 
the  satisfaction  of  the  court  or  a  judge  thereof  *  *  *  such  court  or 
judge  may  grant  an  order  that  the  service  be  made  by  the  publication  of  a 
summons,"  and  the  affidavit  for  publication  in  a  case  when  such  service  could 
be  had  stated,  that  the  defendant  could  not,  after  due  diligence,  be  found 
in  the  territory,  and  that  the  plaintiff  did  not  know  his  residence  or 
whereabouts,  and  could  not  by  reasonable  diligence  ascertain  the  same. 
HM,  the  affidavit  was  insufficient,  and  the  judgment  rendered  thereon 
void. 

8.  Same  —  Vacation  of  Void  Judgment  — >  Bemedy . 

Where  a  judgment  is  void  for  want  of  jurisdiction  it  may  be  vacated  by 
a  motion  made  in  the  original  action. 
(Submitted  Feb.  16,  1889;  affirmed  May  31, 1889;  opinion  filed  Oct.  10,  1889.) 


^ 
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APPEAL  from  the  district  court,  Lawrence  county ;  Hon.  Chas. 
M.  Thomab,  Judge. 

This  is  an  appeal  from  an  order  setting  aside  a  decree  of  divorce. 
C.  L.  Wood  {Oilger  &  Harrison^  of  counsel),  for  appellant. 

The  court  erred  in  entertaining  the  respondent's  motion  for  the 
following  reasons :  1.  There  was  no  notice  thereof  given  to  the 
appellant.  2.  There  was  no  appearance  for  or  in  behalf  of  the  ap- 
pellant. 3.  The  court  in  no  way  acquired  jurisdiction  of  the  ap- 
pellant for  the  purpose  of  this  motion.  4.  The  sufficiency  of  the 
affidavit  for  publication  of  the  summons  had  once  been  determined 
by  the  court  in  a  regular  proceeding  for  that  purpose  and  could 
not  be  reviewed  except  on  appeal. 

Wood  in  his  individual  capacity  had  never  been  the  attorney  of 
record  for  the  appellant,  and  the  firm  of  Nowlin  <fe  Wood  had  been 
dissolved  a  year  and  a  half  before  the  notice  was  served.  The  dis- 
solution of  the  firm  dissolved  the  relation  of  attorney  and  client 
between  it  and  the  appellant  if  such  relation  had  not  been  pre- 
viously dissolved.  Lindley,  Part.,  §§  216  and  404,  n.  2.  Further, 
on  entering  the  decree  the  authority  of  Nowlin  &  Wood  termi- 
nated. Hinkley  v.  St.  A.  F.  W.  Co.,  9  Minn.  56  ;  Berthold  v. 
Fox,  21  id.  51 ;  Weeks,  Attorneys,  §  238 ;  Hanson  v.  Stocking, 
35  Minn.  207.  More  than  two  years  had  elapsed  since  the  jndg. 
ment  was  entered,  the  firm  had  been  dissolved  and  Wood  had  not 
been  employed  by  the  appellant  to  resist  the  motion. 

The  court  had  previously  determined  the  sufficiency  of  the 
affidavit  for  the  service  of  the  summons,  both  at  the  time  of  grant- 
ing the  order  and  the  rendition  of  the  decree.  If  there  was  error 
respondent's  only  redress  was  by  appeal,  ^tna  Life  Ins.  Co.  v. 
McCormick,  20  Wis.  265 ;  Bank  v.  Moss,  6  How.  (U.  S.)  31. 

This  motion  could  not  be  made  under  section  104,  C.  C.  Pro.,  be- 
cause actions  for  divorce  are  expressly  excepted  from  the  provisions 
allowing  defendant  to  defend  after  judgment.  It  must  have  been 
made  under  section  143.  The  only  power  or  authority  here  is  to  re- 
lieve a  party  by  permitting  him  to  make  any  defense  which  coukl 
have  been  made  upon  a  trial  of  the  cause.  In  such  case  a  meritori- 
ous defense  should  be  tendered.    The  court  is  not  authorized  to  set 
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aside  a  decree,  dismies  the  action  and  enter  judgment  in  favor 
of  the  party  seeking  the  relief,  as  was  done  in  this  case. 

If  the  court  should  hold  that  this  motion  could  not  be  granted 
under  section  148,  then  the  application  should  have  been  by  original 
bill,  an  action  brought  to  set  aside  the  decree  on  the  grounds  set 
forth  in  the  motion.  The  application  would  then  have  been  heard 
and  tried  regularly  and  not  upon  ex  parte  affidavits.  This  remedy 
could  be  resorted  to,  independently  of  the  statute,  but  there  is  no 
law  or  rule  of  practice  which  will  permit  a  court  to  open  and  set 
aside  a  decree  which  is  regular  on  its  face,  and  dismiss  an  action  on 
motion  supported  by  ex  parte  affidavits  after  the  lapse  of  nearly 
three  years  from  its  rendition. 

W.l.  TTaZAj^,  for  respondent. 

A  motion  supported  by  affidavits  was  the  proper  remedy  in  this 
class  of  cases.  2  TiflEany  &  Smith,  Pr,  14, 15,  16 ;  9  How.  Pr. 
35 ;  8  Abb.  49 ;  Edson  v.  Edson,  108  Mass.  590 ;  Wortman  v. 
Wortman,  17  Abb.  66.  The  service  of  the  notice  of  the  motion 
upon  one  of  the  attorneys  of  record  was  sufficient  to  give  the  court 
jurisdiction  to  determine  the  motion.  §§  509,  513,  522,  C.  0. 
Pro.;  Wait's  Code,  417 ;  Harst.  Pr.  1015  ;  Townsley  v.  McDonald, 
32  Barb.  604. 

The  affidavit  for  service  of  the  summons  was  insufficient.  Wort- 
man V.  Wortman,  17  Abb.  66 ;  Townsley  v.  McDonald,  32  Barb. 
604. 

Appellant  was  not  a  hona  fide  resident  of  this  territory  at  the 
time  of  the  commencement  of  this  action.  2  Bish.  Mar.  and  Div. 
(4th  ed.),  §§  144,  154,  763. 

The  record  shows  that  appellant  practiced  a  fraud  upon  the 
court  and  his  counsel.  A  decree  so  obtained  will  be  vacated  on 
motion.  Edson  v.  Edson,  supra;  2  Bish.  Mar.  and  Div.  (4th  ed.) 
751,  762,  763  ;  Buckley  v.  Buckley,  6  Abb.  Pr.  307 ;  Berdin  v. 
Fitch,  15  Johns.  121 ;  Wortman  v.  Wortman,  supra. 

Spsnoek,  J.  This  action  was  brought  by  the  plaintiff  for  a 
divorce  against  the  defendant,  on  the  ground  of  desertion  and 
cruel  and  inhuman  treatment.  The  defendant  being  a  non-resi- 
dent, service  of  the  summons  was  obtained  by  publication,  and 
after  the  completion  of  such  service,  the  defendant  not  having 
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appeared  in  any  way  in  said  action,  the  coart,  npon  proof  of  each 
facts,  directed  a  reference  to  take  the  proofs  which  might  be 
offered  in  support  of  the  allegations  of  the  complaint,  and  report 
the  same  to  the  court.  Such  proofs  were  duly  taken,  and  there- 
upon, and  upon  all  the  proceedings  in  the  cause,  the  court,  on  the 
motion  of  the  plaintifi^s  attorneys,  Nowlin  &  Wood,  made  a  de- 
cree dissolving  said  marriage,  which  was  duly  entered  on  the  28th 
day  of  November,  1885.  Nothing  further  occurred  in  said  action 
until  July  7, 1888,  when  the  defendant  appeared  by  her  attorney, 
and  served  on  Channcey  L.  Wood,  as  attorney  for  the  plaintiff 
(the  firm  of  Nowlin  &  Wood,  of  which  he  was  a  member,  having 
been  theretofore  dissolved),  a  notice  of  motion,  accompanied  by 
certain  affidavits,  made  in  the  district  court,  which  granted  such 
decree  ;  that  such  judgment  and  decree  be  vacated  and  set  aside, 
on  the  ground  that  the  same  was  obtained  by  fraud  and  deceit ; 
and  that  the  affidavit  on  which  the  order  for  service  of  the  sum- 
mons by  publication  was  granted  was  not  sufficient  to  authorize 
the  court  to  grant  such  order,  or  to  give  the  court  jurisdiction  of 
the  subject-matter  of  the  suit ;  and  that  at  the  time  the  action 
was  brought  the  plaintiff  was  not  a  bona  fide  resident  of  this 
territory.  Such  motion  finally  came  on  for  hearing  before  the 
court  September  7, 1888 ;  a  supplementary  notice  of  such  motion, 
directed  to  said  George  E.  Beach  and  Nowlin  &  Wood,  having  in 
the  meantime  (August  25, 1888)  been  served  on  said  Wood ;  and 
on  that  day  the  said  Wood,  being  present,  suggested  to  the  court 
that  the  firm  of  said  Nowlin  &  Wood  had  been  dissolved ;  that  he 
had  not  personally  been  employed  by  said  plaintiff  to  resist  said 
motion,  but  that  he  had  learned  the  whereabouts  of  said  plaintiff, 
and  had  informed  him  of  the  proceedings  being  taken  by  the  de- 
fendant to  set  aside  said  judgment,  and  of  the  time  the  motion 
was  to  be  heard  ;  and  that  he  had  received  from  him,  the  day  be- 
fore, a  telegram  that  he  had  forwarded  by  mail  affidavits  to  be 
used  in  resisting  said  motion.  The  court  thereupon  decided  that 
the  service  of  notice  of  such  motion  was  sufficient  to  confer  juris- 
diction upon  it  to  hear  and  determine  the  same,  to  which  the 
plaintiff,  by  his  said  attorney,  then  excepted,  having  appeared 
especially  to  object  to  the  sufficiency  of  said  notice.  The  court 
thereupon  proceeded  to  hear  said  motion  upon  its  merits  (the  said 
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Wood  then  appearing  for  said  plaintiff^  and  resisting  the  same), 
and,  after  hearing  the  proofs  and  arguments  in  behalf  of  the 
respective  parties,  fonnd  that  said  jndgment  was  fraudnlentlj  ob- 
tained ;  that  the  coart  had  not  gained  jnrisdiction  of  the  defend- 
ant ;  that  the  affidavit  upon  which  the  order  for  the  service  of 
the  snmmons  by  pablication  was  granted  was  nntrne,  to  the 
knowledge  of  the  plaintiff,  and  was  made  with  intent  to,  and  did, 
deceive  the  court ;  and  ordered  and  adjudged  that  the  decree  and 
jndgment  dissolving  the  marriage  between  the  plaintiff  and  de- 
fendant, fTovember  27,  1885,  be  vacated  and  set  aside,  to  which 
order  the  plaintiff  duly  excepted.  This  and  the  exception  before 
noted  present  the  only  questions  it  is  necessary  to  determine  on 
this  appeal,  and  will  be  considered  in  the  order  mentioned. 

1.  Did  the  court  have  jurisdiction  of  the  plaintiff  for  the  pur- 
'pose  of  determining  said  motion? 

The  general  rule  undoubtedly  is,  that  the  power  of  an  attorney 
under  a  general  retainer  expires  when  judgment  is  finally  ren- 
dered, for  usually  there  no  longer  exists  any  occasion  for  his  ser- 
vices. The  judgment  is  the  final  determination  of  the  matters 
about  which  the  attorney  was  retained.  Macbeath  v.  Cooke, 
1  Moore  &  F.  513.  But  this  is  not  so  for  every  purpose,  for  at 
the  common  law  the  attorney's  power  was  supposed  to  continue  a 
sufficient  length  of  time  after  entry  of  judgment  to  permit  him, 
where  successful,  to  issue  execution,  and  until  such  action  as 
might  be  necessary  for  the  collection  and  satisfaction  of  the  judg- 
ment. Gilb.  Ex'ns,  93.  This  rule  has  become  a  part  of  the  stat- 
ute law  of  this  territory  to  such  an  extent  that  the  attorney  of 
record  for  the  successful  party  may  at  any  time  collect  the 
jndgment  and  execute  satisfaction  thereof.  §  5107,  Comp. 
Laws  So  after  final  judgment,  if  appeal  be  taken  or  writs  of 
error  brought,  the  employment  of  the  attorney  of  record,  in  the 
absence  of  special  notice  indicating  the  contrary,  is  presumed  to 
have  continued,  and  the  statute  provides  that  notice  shall  be 
served  upon  them  in  such  case.  §  5336,  id.  This  was  also  the 
rule  before  the  Code.  If  the  judgment  be  entered  irregularly, 
shall  not  the  attorney  whose  duty  it  was  to  enter  it  properly  be 
served  with  notice  of  motion  that  it  be  corrected  ?  It  would  seem 
that  he  more  than  any  other  person,  even  the  party  himself,  is 
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the  one  that  ought  to  be  notified ;  for,  having  been  the  attorney 
of  record,  and  conducted  the  matters  to  a  conclusion,  he  is  best 
able  to  resist  any  attack  upon  it.  These  reasons  apply  with  quite 
as  much  force  when,  as  in  this  case,  it  is  sought  to  set  the 
judgment  aside  for  fraud  and  want  of  jurisdiction  in  the  court 
rendering  it.  Lusk  y.  Hastings,  1  Hill,  656,  is  analogous  in  many 
respects ;  and  see,  also,  Doane  v.  Glenn,  1  Colo.  454. 

In  Lee  v.  Brown,  6  Johns.  132,  it  was  directed  that  an  order  to 
show  cause  why  a  judgment  that  had  been  entered  seven  years 
before  should  not  be  satisfied  of  record  should  be  served  on  the 
attorney  of  record  at  the  time  the  judgment  was  entered,  the 
plaintifi!  in  such  judgment  being  absent  from  the  state. 

If  doubt  remained  of  the  sufficiency  of  the  service  of  the  notice, 
it  would  be  dissipated  by  the  admission  of  plaintifiPs  attorney  that 
he  had  received  a  communication  from  plaintifi  personally  inform- 
ing him  substantially  that  he  had  forwarded  affidavits  to  him  to 
be  used  in  resisting  the  motion,  and  he  did  use  them  in  opposi- 
tion thereto.  We  conclude  that  the  first  assignment  of  error, 
therefore,  is  insufficient,  and  must  be  overruled. 

2.  Nor  do  we  think  the  second  objection  of  plaintiff,  that  de- 
fendant's remedy  was  by  action  to  set  the  judgment  aside,  and 
not  by  motion  to  vacate  it,  maintainable. 

It  will  be  observed  that  the  motion  was  to  set  aside  and  vacate 
the  judgment  of  divorce  granted  by  the  district  court,  on  the 
ground  of  a  want  of  jurisdiction  of  the  defendant  in  the  court  to 
grant  such  judgment,  in  that  the  summons  in  such  action  was  not 
legally  served.  It  is  provided  by  section  104  of  the  Code  of  Civil 
Procedure  that  "  when  the  person  on  whom  the  service  of  the 
summons  is  to  be  made  cannot,  after  due  diligence,  be  found 
within  the  territory,  and  that  fact  appears  by  affidavit  to  the  satis- 
faction of  the  court  or  a  judge  thereof,  and  it  in  a  like  manner 
appears  that  a  cause  of  action  exists  against  the  defendant  in  re- 
spect to  whom  the  service  is  to  be  made,"  etc.,  "  such  court  or 
judge  may  grant  an  order  that  the  service  be  made  by  the  publi- 
cation of  a  summons,"  in  the  cases  particularly  specified  in  the 
section,  the  last  of  which  is  (subdivision  5)  ^'  when  the  action  is 
for  a  divorce  or  decree  annulling  a  marriage."  The  affidavit  of 
the  plaintiff  on  which  the  order  for  service  of  the  summons  by 
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pnblication  was  made  in  this  case,  stated  that  defendant  could  not 
after  due  diligence  be  found  within  this  territory,  and  that  he  did 
not  know  her  residence  or  whereabouts,  and  could  not  by  reason- 
able diligence  ascertain  the  same.  It  is  nowhere  stated  that  any 
effort  whatever  was  made  to  find  the  defendant  within  this  terri- 
tory, or  that  the  slightest  diligence  was  exercised  for  that  purpose, 
or  in  that  direction.  The  afSdavit  not  only  fails  to  show  that  the 
defendant  could  not  be  found  within  this  territory,  after  due  dili. 
gence,  but  practically  admits  that  no  effort  or  attempt  was  made 
within  the  territory  to  find  her.  The  affidavit  should  not  only 
have  stated  diligence  had  been  used  to  serve  the  defendant  with 
the  summons  within  the  territory,  but  in  what  the  diligence  con- 
sisted, what  had  been  done  to  find  her. 

Jurisdiction  of  absent  defendants  cannot  be  acquired  except  by 
complying  strictly  with  the  provisions  of  the  statute  provided  for 
that  purpose.  As  was  said  by  Justice  Allbn  in  Cook  v.  Farmer, 
12  Abb.  Pr.  359 :  "  The  jurisdiction  is  strictly  statutory,  and  can 
only  be  acquired  in  the  mode  required  by  the  statute."  Within 
this  rule  it  is  clear  that  the  affidavit  on  which  the  order  for  service 
of  the  summons  by  publication  in  this  action  was  made  was  insuffi- 
cient, and  that  the  court  did  not  gain  jurisdiction  of  the  defendant, 
and  that  the  judgment  sought  to  be  reversed  was  obtained  by  fraud 
and  false  statements.  See,  also,  Hallett  v.  Bighters,  13  How.  Pr. 
43 ;  Brisbane  v.  Peabody,  3  id.  109 ;  Yan  Wyck  v.  Hardy,  11  Abb. 
Pr.  473. 

The  judgment  of  divorce  in  this  case,  rendered  November  28, 
1885,  was,  therefore,  rendered  by  a  court  having  jurisdiction  neither 
of  the  parties  nor  the  subject-matter  of  the  suit,  and  was  absolutely 
void.  Borden  v.  Fitch,  15  Johns.  121 ;  Harris  v.  Hardeman,  14 
How.  334 ;  Hoffman  v.  Hoffman,  46  N.  Y.  30. 

It  is  well  settled  that  such  judgments  may  be  set  aside  and 
vacated  on  motion  made  in  the  original  action,  and  such  has  been 
the  practice  generally  in  such  cases.  The  court  having  jurisdic- 
tion of  the  motion  may  set  aside  and  vacate  a  judgment  on  the 
ground  of  fraud,  or  that  the  parties  sought  to  be  bound  by  the 
judgment  were  not  served  with  process,  or  that  the  court  in  which 
the  judgment  was  rendered  did  not  have  jurisdiction,  and  proceed- 
ings for  that  purpose  may  be  taken  by  suit  or  by  motion  in  the 
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original  action,  in  the  discretion  of  the  court.  Beards  v.  Wheeler, 
76  N.  Y.  213;  Foote  v.  Lathrop,  41  id.  858;  Schaettler  v. 
Gardiner,  47  id.  404 ;  White  v.  Conlter,  59  id.  629.  The 
cases  of  Wortman  v.  Wortman,  17  Abb.  Pr.  66,  and  Bnlklej  v. 
Bnlkley,  6  id.  313,  are  very  analogous  to  the  case  at  bar.  Both 
were  actions  for  divorce,  in  which  judgments  had  been  entered 
for  the  plaintiff,  and  proceedings  were  taken  by  motion  to  have 
the  judgments  vacated  and  set  aside,  on  the  ground  of  fraud  in 
the  manner  of  service  and  want  of  jurisdiction,  and  in  each  of 
which  such  motions  were  granted.  In  the  case  at  bar  the  district 
court  has  found  as  a  fact,  upon  abundant  evidence,  that  the  plain- 
tiff did  practice  a  fraud  upon  it  and  upon  his  own  attorney  in  ob- 
taining the  order  for  service  of  summons  by  application ;  that  at 
the  time  he  made  the  affidavit  to  obtain  such  service  he  in  fact  did 
know  the  residence  and  whereabouts  of  the  defendant,  and  design- 
edly stated  that  he  did  not  for  the  purpose  of  misleading  the  court 
and  defrauding  the  defendant  of  notice  that  such  an  action  was 
pending.  The  court  was  deceived  by  this  false  statement,  and  the 
defendant  was  prevented  from  having  her  day  in  court  and  oppor- 
tunity to  defend  the  action  against  her. 

The  order  appealed  from  should  be  affirmed.  All  the  justices 
concurring,  except  Thomas,  J.,  not  sitting,  order  affirmed,  with 
costs  and  disbursements. 


County  of  Nelson,  Respondent,  v.  Nobthcotb  et  al.,  Appellants. 

1.  Action — Damages  ^  Fraudulent  Act  —  Iiiability. 

In  order  to  maintain  an  action  for  a  fraudulent  act  it  is  not  only  necessary 
to  prove  damages  but  it  must  appear  that  they  were  the  necessary  result 
of  the  act  and  such  as  can  be  clearly  ascertained. 

2.  Same. 

Where  by  statute  it  was  made  the  auty  of  the  county  treasui^r  to  settle 
with  the  commissioners  at  stated  periods,  and  the  defendants,  knowing 
the  treasurer  was  a  defaulter,  and  with  the  intention  of  concealing  it  and 
defrauding  the  county,  loaned  him  funds  to  effect  his  settlement,  and  the 
conmiissioners  being  deceived,  audited  his  accounts,  continued  him  in 
office,  and  he  afterward  embezzled  further  funds  of  the  oouzrty  and  fled 
the  territory,  held,  the  defendant  sustained  no  liability  to  the  county. 

(Argued  May  22, 1889;  reversed  May  81;  opinion  filed  October  10,  1889.) 
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APPEAL  from  district  court,  Nelson  county ;  Hon.  Chas.  F. 
TxMPLBTON,  Judge. 

Action  for  damages  allied  to  have  been  sustained  by  the  plain- 
tiff by  reason  of  fraud  and  collusion  on  the  part  of  the  defendants 
and  one  Andrew  Holman,  county  treasurer  of  said  plaintiff,  by 
which  it  is  alleged  the  plaintiff  was  defrauded  and  sustained  dam- 
age. 

Demurrer  was  first  interposed  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  snfScient  to  constitute  a  cause  of  action, 
which  was  overrnled.  The  defendants  answered.  Upon  the  trial 
before  the  court  with  a  jury,  the  plaintiff  had  judgment,  and  the 
defendants  appealed. 

Ball^  WcUlin  <&  Smithy  for  appellants. 

Hosard  <&  CorlisSy  for  respondent. 

Spenokb,  J.  {After  stating  the  facta  mbstantiaUy  as  above,)  By 
the  complaint  in  this  action  it  is  alleged  that  the  plaintiff  is  a  ma- 
nicipal  corporation,  one  of  the  counties  of  this  territory;  that 
defendants  were  bankers,  carrying  on  business  at  Lokota,  Nelson 
county ;  that  one  Andrew  Holman  was  county  treasurer  of  said 
county,  duly  elected  and  acting  as  such,  and  that,  as  such  treasurer, 
he  deposited  the  funds  of  said  county  received  by  him  in  defend- 
ants' bank,  and  kept  his  account  therein ;  that  on  the  5th  day  of 
January,  1886,  said  Holman  was  an  embezzler  in  the  sum  of 
$9,300  of  said  county's  funds,  which  had  come  into  his  hands  as 
such  treasurer ;  that  the  defendants  knew  at  that  time  that  said 
Holman  had  been  using  said  funds  of  said  county  so  deposited 
with  them  for  the  purpose  of  i>aying  his  personal  debts,  and  that 
he  had  paid  his  private  debts  from .  the  funds  of  said  county  so 
deposited  ;  that,  under  the  statute  of  this  territory,  it  was  the  duty 
of  said  Holman,  as  such  treasurer,  on  the  5th  day  of  January,  1886, 
to  attend  before  the  board  of  county  commissioners  of  said  county 
and  exhibit  his  accounts  and  vouchers  as  such  treasurer,  and  the, 
moneys  in  his  hands  belonging  to  such  county ;  that  on  said  day 
as  such  treasurer,  he  should  have  had  in  his  hands  of  the  moneys 
of  said  county,  which  he  had  received,  and  for  which  he  was 
chargeable,  the  sum  of  $15,291.78 ;  that  he  did  not  have  such  sum 
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of  said  funds  of  said  county  in  his  possession,  or  under  his  control, 
but  that  he  had  at  such  times  embezzled  the  sum  of  $9,300  thereof ; 
that  upon  such  accounting  by  said  Holman,  as  such  treasurer,  lie 
exhibited  to  the  county  commissioners,  among  the  moneys  of  said 
county,  the  sum  of  $4,200,  in  cash,  and  a  certain  certificate  of  de- 
posit issued  by  said  defendants  to  him  for  the  sum  of  $2,600,  and 
a  bank  draft  for  the  sum  of  $2,500,  issued  by  the  defendants  to 
him ;  that  said  $4,200  cash,  and  certificate  of  deposit,  and  draft 
were  not  the  property  of  said  Holman,  either  individually  or  as 
such  treasurer,  or  the  property  of  said  county,  but  were  tempo* 
rarily  loaned  by  said  defendants  to  said  Holman  for  the  sole  pur- 
pose of  enabling  him  to  conceal,  by  means  thereof,  his  said  em- 
bezzlement  of  said  county's  funds  in  his  hands  as  such  treasurer, 
and  with  the  intent  on  the  part  of  said  defendants  to  deceive  and  de- 
fraud said  county  thereof ;  that  said  defendants  knew  that  said  Hol- 
man had  misappropriated  said  county's  funds,  and  that  he  received 
said  cash,  certificate,  and  draft  for  the  sole  purpose  of  exhibiting 
them  to  said  board  of  county  commissioners  as  money  in  his  hands 
as  such  treasurer,  for  the  purpose  and  with  the  intent  of  conceal- 
ing his  embezzlement,  and  that  the  defendants,  knowing  said  in- 
tent on  the  part  of  said  Holman  to  deceive  said  board  of  county 
commissioners  and  conceal  his  embezzlement  and  defraud  said 
county,  conspired  and  colluded  with  said  Holman  to-  conceal  such 
embezzlement  and  deceive  such  board  of  county  commissioners, 
and  for  that  purpose,  and  with  such  intent,  loaned  said  Holman 
said  $4,200  cash  and  said  certificate  and  draft ;  that  said  Holman 
did  exhibit  to  said  board  of  county  commissioners  such  money, 
certificate,  and  draft  with  the  money  remaining  in  his  hands  as 
such  county  treasurer,  and  that  they,  believing  the  same  to 
be  county  funds  of  said  county,  in  the  hands  of  said  Holman  as 
treasurer,  did  audit  and  allow  his  accounts  as  such  treasurer  as 
correct,  and,  relying  thereon,  did  refrain  from  taking  any  steps  to 
have  said  Holman  arrested  and  prosecuted  for  embezzlement,  and 
from  having  sued  him  while  he  was  in  this  territory,  and  suffered 
him  to  remain  in  ofKce  as  such  treasurer;  and  that  thereupon,  and 
subsequently  to  said  5th  day  of  January,  1886,  and  wliile  still  act- 
ing  as  such  treasurer,  he  embezzled  of  the  funds  of  said  county, 
which  came  into  his  hands  as  such  treasurer,  the  further  sum  of 
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$6,726.26,  and  that  before  such  embezzlement  was  discovered  he 
fled  from  said  territory,  and  has  not  since  retnmed  or  been  dis- 
covered, or  been  arrested  for  snch  embezzlement ;  that  by  reason 
of  such  fraud  and  collusion  said  board  of  county  commissioners 
were  deceived,  and,  believing  such  money,  draft  and  certificate,  so 
temporarily  loaned  by  said  defendants  to  said  Holman,  were  the 
property  and  funds  of  said  county,  and  relying  thereon,  refrained 
from  having  said  Holman  arrested  and  prosecuted  until  he  had  fled 
from  the  territory,  and  refrained  from  suing  said  Holman  to  re- 
cover said  sum  so  embezzled  as  aforesaid  until  he  became  hope- 
lessly insolvent. 

To  this  complaint  the  defendants  demurred .  The  demurrcc 
was  overruled,  and  the  defendants  answered.  Upon  the  trial  of 
the  action  the  plaintiff  had  judgment;  the  court,  however,  limit- 
ing the  amount  of  the  recovery  to  the  sum  which  was  embezzled 
by  Holman  subsequently  to  the  accounting  of  January  5,  1886. 

The  only  fraud  alleged  in  the  complaint,  and  proved  upon  the 
trial  of  the  action,  is  that  the  defendants,  knowing,  or  having 
knowledge  of  the  circumstances  sufficient  to  charge  them  with 
knowledge,  that  Holman  was  an  embezzler  of  the  county's  funds 
on  the  5th  day  of  January,  1886,  loaned  him  a  sum  of  money  and 
some  cash  certificates  for  the  purpose  of  enabling  him  thereby  to 
cause  the  county  commissioners  to  believe  that  the  money  and 
funds  thus  exhibited  belonged  to  the  county,  and  thus  secure  his 
accounts  to  be  audited  and  his  embezzlement  to  be  concealed  ;  that 
the  county  commissioners  were  deceived  thereby,  and  refrained 
from  bringing  action  against  said  Holman  to  recover  such  funds, 
or  to  prosecute  him,  until  he  had  escaped  from  the  territory. 

The  verdict  of  the  jury  being  against  the  defendants,  the  truth 
of  all  the  material  allegations  of  the  complaint  is  established.  The 
question,  therefore,  for  our  determination  is  whether  these  facts 
are  sufficient,  in  law,  to  entitle  the  plaintiff  to  judgment. 

The  gist  of  the  injury  complained  of  is  the  fraudulent  act  of 
the  defendants  in  loaning  Holman  the  money  and  certificates  to 
enable  him  to  have  his  accounts  as  county  treasurer  audited,  and 
conceal  from  the  board  of  county  commissioners  the  fact  of  his 
embezzlement  of  the  funds  of  the  county,  knowing  that  he  was 
an  embezzler. 
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In  order  to  maintain  an  action  for  tlxe  fraudulent  acts  of  another, 
it  is  abflolutely  neoessarj  for  the  plaintiff  to  prove,  not  onlj  that 
damage  has  been  sustained  bj  him,  and  that  the  defendant  has 
committed  a  wrong,  but  also  that  the  damage  is  the  neeeesary  re- 
sult of  the  wrongful  act,  and  such  damage  must  be  susceptible  of 
proof,  and  capable  of  being  clearly  ascertained.  Lamb  v.  Stone, 
11  Pick.  626. 

What  damage  has  the  plaintiff  sustained  by  reason  of  the  fraud- 
ulent acts  alleged  and  found  against  the  defendants  1  It  lost  no 
claim  or  lien  against  the  property  of  Holman,  for  it  had  no  lien 
thereon.  Nor  is  it  even  alleged  that  he  at  any  time  had  any  prop- 
erty from  which  the  deficit  could  have  been  made.  It  did  not  lose 
custody  of  his  body,  for  he  liad  not  been  arrested,  nor,  so  far  as 
the  record  indicates,  had  any  steps  whatever  been  taken  to  that 
end.  There  is  nothing  to  show  that  any  such  proceeding  was  con- 
templated. All  that  can  be  said  is  that  if  the  defendants  had  not 
by  their  fraudulent  act  in  loaning  Holman  the  money  and  certifi- 
cates, and  thus  have  enabled  him  to  deceive  the  board  of  county 
commissioners,  he  could  not  have  concealed  the  first  of  his  embez- 
zlement, that  they  would  have  discovered  it,  and,  having  discov- 
ered it,  would  have  prosecuted  him  criminally,  and  brought  actions 
against  him  to  recover  the  amount. 

Upon  what  theory  can  an  action  for  such  an  injury  be  main- 
tained ?  How  is  the  fact  that  the  plaintiff  refrained  from  procur- 
ing the  arrest  of  the  defaulter  because  of  this  act  of  the  defend- 
ants to  be  established  ?  By  what  process  are  we  to  determine  what 
designs  the  county  commissioners  would  have  formed  in  their 
minds  had  they  known  facts  of  which  they  were  ignorant,  or,  hav- 
ing ascertained  them,  what  action  they  would  have  taken  ?  We 
may  speculate  on  what  men  would  ordinarily  do  under  such  cir- 
cumstances, but  to  prove  precisely  what  they  would  do,  so  as  to 
know  it  as  an  established  fact,  is  an  absolute  impossibility.  But 
if  we  assume  that  the  county  commissioners,  had  it  not  been  for 
the  fraudulent  act  of  the  defendants,  would  have  discovered  the 
embezzlement  by  Holman,  and  removed  him  from  office,  could  we 
then  say  that  the  plaintiff  had  shown  itself  entitled  to  recover 
against  the  defendants  for  the  amount  stolen  subsequent  to  Janu- 
ary 6,  1886,  the  day  the  fraud  was  committed  which  enabled 
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Holman  to  conceal  his  crime !  To  do  this  we  should  be  obliged 
to  determine  that  the  countj  treasurer  who  would  have  been  ap- 
pointed to  succeed  him  would  have  been  more  honest,  and  not 
have  embezzled  the  funds.  How  is  this  to  be  proved  ?  How  is 
it  to  be  determined  who  thej  would  have  appointed,  or  that  such 
appointee  would  not  have  embezzled  the  count j'sfunds,  or  that  thej 
might  not  have  been  stolen  by  some  one  else  ?  Such  facts  are  not 
susceptible  of  legal  proof.  Thej  are  whoUj  conjectural,  and  be- 
yond the  limits  of  the  knowledge  of  mankind.  And  though  it  is 
not  alleged  that  Holman  at  any  time  had  any  property,  yet,  if  we 
assume  that  he  had,  we  cannot  undertake  to  say  that  he  might  not 
have  sold  it  to  a  honu  jide  purchaser,  or  that  some  other  creditor 
would  not  have  attached  it.  It  is,  therefore,  impossible  to  deter- 
mine whether  the  plaintiff  woald  have  discovered  the  embezzle- 
ment, and  had  Holman  arrested,  or  have  recovered  the  amount 
embezzled,  had  the  defendants  not  loaned  him  the  money  or  cer* 
tificates ;  and  it  is  equally  impossible  to  ascertain  whether  he 
would  have  been  suspended  from  his  office,  or  his  successor  therein 
would  not  have  embezzled  a  like  sum.  It  is  not  apparent  wherein 
the  plaintiff  has  sustained  any  damage  by  the  fraud  or  wrong  of 
the  defendants  ;  but,  if  it  has,  it  is  impossible  of  ascertainment, 
and  is  too  contingent,  remote,  and  indefinite  to  constitute  a  cause 
of  action.  The  act  of  the  defendants  in  loaning  him  the  money 
and  certificates  was  not  illegal.  It  was  lawful  in  itself,  and  can- 
not be  made  the  ground  of  a  recovery  against  them. 

This  case  is  analogous  to  that  of  Bradley  v.  Fuller,  118  Mass. 
239.  In  that  case  the  allegations  of  the  complaint  were  that  the 
defendant  represented  to  the  plaintiff  that  a  corporation,  of  which 
he  was  treasurer,  and  against  which  the  plaintiff  then  held  an  over- 
due note,  owed  no  other  debts,  and  that  there  were  no  attachments 
upon  its  property ;  that  such  representations  were  made  falsely 
and  fraudulently,  and  for  the  purpose  of  inducing  the  plaintiff 
not  to  commence  an  action  against  said  company  until  after  the 
property  thereof  should  be  placed  out  of  reach  of  process  by  plain- 
tiff ;  that  all  the  property  of  the  company  was  subsequently  at- 
tached and  sold  upon  other  debts ;  and  that  the  plaintiff,  relying 
on  such  representations,  lost  his  debt.  It  was  alleged,  also,  that 
the  plaintiff  was  induced,  by  the  representations  made  by  said  de- 
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fendant,  to  forbear  Becnring  payment  of  his  note  by  attachment 
of  said  company's  property,  as  he  might  and  would  have  done 
but  for  such  representations.  In  passing  upon  the  question  of 
the  sufficiency  of  this  declaration  the  court  said :  "  The  facts 
stated  in  these  counts  do  not  show  a  legal  cause  of  action.  *  *  * 
There  is  no  attachment,  or  attempt  to  attach,  on  the  part  of  the 
plaintiff,  alleged.  It  does  not  appear  that  by  reason  of  the  al- 
leged representations  he  lost  any  thing  which  he  ever  had.  Tak- 
ing these  counts  in  the  most  favorable  sense  for  the  plaintiff,  they 
simply  charge  that  the  plaintiff,  induced  by  the  falsehood 
alleged,  refrained  from  carrying  into  effect  an  intention  to  attach, 
and  that  another  creditor  did  attacli  and  apply  the  company^ s 
property  in  payment  of  his  debt."  And  the  complaint  was  dis- 
missed because  it  did  not  state  a  cause  of  action. 

This  is  a  much  stronger  case  for  the  plaintiff  than  the  one  at 
bar,  for  in  this  complaint  it  is  not  even  stated  that  there  was  any 
intention  to  institute  proceedings  for  the  recovery  of  money. 
Thei^  could  not  have  been,  for  the  plaintiff  did  not  know  of  the 
embezzlement ;  but  there  is  no  allegation  that  Holman  owned  any 
property  at  any  time,  and,  indeed,  there  is  no  allegation  that  he  has 
not  now  property  within  the  territory.  So  in  Lamb  v.  Stone, 
11  Pick.  527,  which  was  an  action  to  recover  damages  from  the 
defendant  because  of  a  fraud  perpetrated  by  him  upon  the  plain- 
tiff in  purchasing  the  property  of  a  person  who  was  indebted  to 
the  plaintiff,  and  assisting  him  to  abscond  in  order  to  prevent  the 
plaintiff  from  collecting  his  debt.  The  court  held  that  these  facts 
did  not  constitute  a  cause  of  action.  In  Wellington  v.  Small,  3 
Cush.  145,  it  was  allied  that  the  defendants  and  Dexter  Small 
were  merchants,  and  that  the  latter  purchased  goods  of  sundry 
persons  <9n  credit  to  a  large  amount ;  that  he  gave  notes  therefor, 
which  were  indorsed  to  plaintiff  ;  that  he  had  not  paid  the  same, 
and  was  insolvent,  and  had  no  property ;  that  before  the  notes 
matured  the  defendants  combined  to  defraud  the  plaintiff,  and, 
to  enable  Dexter  Small  to  take  the  poor  debtor's  oath,  and  to 
hinder  and  delay  the  plaintiff  from  securing  and  recovering  pay- 
ment of  his  debt,  and  fraudulently  and  without  consideration,  re- 
moved  from  the  state  a  large  portion  of  said  Dexter  Small's 
goods ;  that  the  defendant  George  Small  fraudulently  received 
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and  concealed  the  same  from  plainttS,  and  prevented  the  levying 
of  an  attachment  upon  them,  both  parties  knowing  that  the  goods, 
or  the  notes  given  therefor,  had  not  been  paid ;  that  the  de- 
fendant afterward,  in  pursnanceof  their  fraadnlent  and   unlaw- 
ful intent  and  conspiracy,  canceled  and  discharged  a  valid  debt 
due  from  one  Oeoige  Small  to  Dexter  Small,  and  removed  other 
goods  of  said  debtor  out  of  the  state  fraudulently  and  with  such 
intent ;  that  plaintiff  had  recovered  judgment  against  said  debtor, 
but  by  reason  of  the  fraudulent  acts  of  said  debtor  he  was  unable 
to  collect  his  judgment ;  and  that  said  debtor  had  been  enabled 
to  take  the  poor  debtor's  oath  by  the  alleged  fraudulent  action  of 
said  defendant,  and  had  taken  the  same  and  been  discharged. 
The  court,  in  giving  its  opinion,  said :  "  The  uncertainty  of  the 
plaintiff's  damage  seems,  of  itself  alone,  to  be  a  sufficient  reason 
for  his  not  recovering.    In  an  action  on  the  case  ex  delicto  the 
plaintiff  must  show  injury  and  damage ;  and  these  must  be  shown 
as  facts,  by  legal  proofs,  except  in  a  few  cases,  where,  by  the  rule  of 
law,  damage  is  presumed  from  the  act  complained  of.    This  case 
does  not  fall  within  that  exception.     How  could  this  plaintiff 
prove  that  he  suffered  any  damage  from  the  acts  of  the  defendant 
which  are  averred  in  the  declaration  f    How  could  he  prove  that 
he  would  have  secured  his  debt  by  attaching  the  property  of  his 
debtor,  if  the  defendant  had  not  intermeddled  with  it  ?    Other 
creditors  might  have  attached  it  before  him,  or  it  might  have  been 
stolen  or  destroyed  while  in  the  debtor's  possession.    The  fact 
that  the  plaintiff  has  suffered  actual  damage  from  the  defendant's 
conduct  is  not  capable  of  legal  proof,  because  it  is  not  within  the 
compass  of  human  knowledge,  and,  therefore,  cannot  be  shown  by 
human  testimony.     It  depends  on  numberless   unknown   con- 
tingencies, and  can  be  nothing^  more  than  a  matter  of  conjecture." 
To  the  same  effect  are  Morgan  v.  Bliss,  2  Mass.  Ill,  and  Ban- 
dall  V.  Hazelton,  12  Allen,  412. 

The  allegation  of  conspiracy  in  the  complaint  does  not  change 
the  nature  of  the  action.  The  ground  of  the  action  is  the  fraud 
committed,  the  wrong  done,  and  the  damage  occasioned  thereby. 
An  allegation  of  conspiracy  is  doubtless  proper  when  it  is  sought 
to  charge  two  or  more  defendants  with  combining  or  acting 
jointty  to  accomplish  the  wrong  complained  of,  but  it  is  not  es- 
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aential  for  any  other  purpose.  Yerplank  v.  Yan  Baren,  76  N. 
T.  247 ;  Parker  v.  Hantington,  2  Gray,  124 ;  Layerty  v.  Var- 
narsdale,  65  Pa.  St.  507. 

The  cases  relied  npon  by  the  plaintiff  (Zabriskie  v.  Smith,  13 
N.  Y.  328 ;  Pasley  v.  Freeman,  2  Smith,  Lead.  Cas.  75 ;  Endsley 
V.  Johns,  60  Am.  Bep.  572,  12  N.  E.  Rep.  247 ;  and  others) 
are  not  analogoas  to  the  case  at  bar«  and  do  not  sustain  the  plain- 
tiff's contentior 

We  are  unable  to  discover  any  legal  hypothesis  upon  which  this 
action  can  be  sustained,  and  the  judgment  appealed  from  must, 
therefore,  be  reversed  and  the  action  dismissed.  Judgment  re- 
versed and  action  dismissed,  with  costs ;  all  the  justices  concur- 
ring, excepting  MoGonnell  and  Tbmpleton,  JJ.,  not  sitting. 


SoHHiDT,  Respondent,  v.  Lbisteeow,  Appellant. 

1.  Master  and  Servant — Duty  of  Master  to  Servant. 

It  is  the  duty  of  a  miller  to  furnish  his  servants  with  such  machinery 
and  appliances  as  are  reasonably  safe  for  the  purposes  for  which  thej  are 
used,  and  to  also  keep  them  in  proper  repair. 

8.  Same  —  Defeotive  Macliinery— Evidence,  Sufficiency  of. 

In  an  action  against  a  mill-owner  by  a  servant  for  injuries  sustained 
through  alleged  negligence  in  the  construction  of  the  mill  and  machinery 
furnished,  it  appeared  that  the  servant,  in  the  performance  of  his  duties, 
got  upon  a  spout  used  for  passing  mill-stuffs  from  one  part  of  the  building 
to  another,  and  it  gave  away,  whereby  his  arm  was  precipitated  into  a  set 
of  cog-wheels;  but  the  undisputed  evidence  was  that  the  mill  was  con- 
structed of  the  materials  and  in  the  manner  such  buildings  usually  were; 
that  the  spouting  was  of  the  character  generally  used  in  such  mills  and 
possessed  the  requisite  strength,  for  the  purposes  it  was  intended;  also, 
that  prior  to  the  accident,  in  the  performance  of  a  similar  duty  in  a  like 
manner,  this  same  spout  gave  away  with  him  on  a  former  occasion  and  he 
helped  repair  it,  using  the  same  mat«:ials  and  placing  it  the  same  as  be- 
fore, so  that  it  was  no  stronger  than  originally.  SM,  he  was  guilty  of 
such  contributory  negligence  as  precluded  a  recovery. 

3.  Same — Fellow-Servants,  Who  Are. 

Where  two  servants  of  the  same  master  are  engaged  together  in  the 
accomplishment  of  a  common  object,  the  one  having  no  control  or  author- 
ity over  the  other,  they  are  co-employees  within  the  meaning  of  the  rule 
that  exempts  the  master  from  liability  to  one  for  injuries  received  through 
the  negligence  of  the  other. 

(Argued  Feb.  9,  1889;  reversed  Feb.  19;  opinion  filed  Oct.  10,  1889.) 
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APPEAL  from  district  court,  Grand  Forks  county ;  Hon.  W. 
B.  MoCoNNELL,  Jadge. 

This  was  an  action  to  recover  damages  for  personal  injuries 
sastained  by  the  plaintiff  while  in  the  employ  of  the  defendant  as 
second  miUer,  alleged  to  have  been  caused  by  the  negligent  and 
defective  construction  of  a  flouring-mill,  and  a  failure  on  the  part 
of  the  defendant  to  furnish  suitable  and  safe  machinery,  and  keep 
the  same  in  proper  repair. 

The  facts  necessary  to  an  understanding  of  the  case  are  stated 
in  the  opinion. 

P.  J.  McLauffMin  and  P.  M.  Bdboook^  for  appellant. 

The  facts  disclosed  showed  the  plaintiff  and  Brenner  were  co- 
employees.  The  coart  erred  in  submitting  this  to  the  jury. 
Wallcott  V.  Studebacker,  34  Fed.  Rep.  8;  Lewis  v.  Leifeth,  11 
Atl.  Rep.  614. 

At  the  time  respondent  commenced  work  he  was  a  miller  of 
more  or  lees  experience  and  presumed  to  be  familiar  with  the  con- 
struction of  such  mills  and  their  machinery.  This  mill  was  con- 
structed  in  the  usual  and  ordinary  manner.  These  particular 
spouts  as  well  as  all  the  machinery  and  gearing  in  the  mill  were 
in  plain  sight.  Respondent  had  worked  continuously  for  eight 
months  around  and  about  this  spouting,  and  had  all  the  oppor- 
tunity of  knowing  its  condition  possessed  by  any  one  ;  hence,  it 
is  immaterial  whether  he  in  fact  knew  its  condition  or  not ;  he 
had  the  opportunity  of  knowing  it,  and  in  such  cases  he  is  charge- 
able with  the  same  responsibility  as  though  he  in  fact  possessed 
the  knowledge.  McGlynn  v.  Brodie,  31  Cal.  377 ;  Dillon  v.  R. 
R.  Co.,  3  Dill.  319 ;  Davis  v.  R.  R.  Co.,  20  Mich.  105 ;  Stone  v. 
Manfg.  Co.,  4  Ore.  52;  Sullivan  v.  India  Manfg.  Co.,  113  Mass. 
396 ;  Green  v.  R.  R.  Co.,  31  Minn.  248 ;  Leonard  v,  Collins,  70 
JN.  T.  90;  Naylor  v.  R.  R.  Co.,  11  N.  W.  Rep.  24;  Atchinson 
V.  R.  R.  Co.,  7  Pac.  Rep.  204 ;  Wilson  v.  R.  R.  Co.,  39  N.  W. 
Rep.  909. 

The  uncontroverted  evidence  shows  that  the  mill,  spouting, 
machinery  and  all  of  the  appliances  used,  were  constructed  in  the 
usual  and  ordinary  manner,  so  the  duty  of  appellant  toward  his 
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employees  was  discharged,  and  the  court  ought  to  have  directed  a 
▼erdict  for  the  appellent.  Worder  v.  R.  R.  Co.,  32  Md.  411 ; 
Beach,  Contributory  Neg.  354 ;  Burke  v.  Witherbee,  98  N.  T. 
666;  R.  R.  Co.  v.  Gildersleeve,  33  Mich.  137 ;  Devlin  v.  Smith, 
89  N.  Y.  476 ;  Bazzell  v.  Mfg.  Co.,  48  Me.  116 ;  flayden  v. 
Mfg.  Co.,  29  Conn.  657 ;  Kelly  v.  R.  R.  Co.,  28  Minn.  98 ;  Kolsti 
V.  R.  R  Co.,  32  id.  133 ;  Oneill  v.  R.  R.  Co.,  1  McCrary,  605 ; 
Donaldson  v.  R.  R.  Co.,  21  Minn.  293 ;  Brown  v.  R.  R.  Co.,  22 
id.  165  ;  Fernandez  v.  Sacramento  R.  R,  62  Cal.  45 ;  R.  R.  Ca 
V.  McElwell,  67  Pa.  St  311 ;  Beach,  Con.  Neg.,  §  162. 

The  evidence  shows  that  the  plaintiffs  own  negligence  coutrib- 
uted  to  the  injury. 

Clelaiid  &  SaiUeTj  Noyes  <&  MoOee  and  M.  E.  Noyes,  for  re- 
spondent. 

The  evidence  establishes  that  Brenner  was  a  vice-principal.  It 
also  establishes  that  the  appellant  was  negligent.  Herbert  v. 
Northern  P.  Ry.  Co.,  3  Dak.  38 ;  S.  C,  6  Sup.  Ct.  Rep.  591 ; 
Wedgewood  v.  C.  &  N.  W.  Ry .  Co.,  41  Wis.  483,  44  id.  489; 
Smith  V.  R.  R.  Co.,  42  id.  526  ;  Thompson  v.  Drymala,  26  Minn. 
40 ;  Tierny  v.  M.  &  St.  L.  R  R.  Co.,  23  N.  W.  Rep.  229 ;  King 
V.  Ohio  R.  R.  Co.,  14  Fed.  Rep.  277;  Beach,  Con.  Neg.,  §§  110, 
112,  113. 

The  evidence  does  not  show  such  negligence  on  the  part  of  the 
respondent  as  directly,  or  by  natural  consequence,  conduced  to  the 
injury.  Hammond  v.  Town,  40  Wis.  35  ;  Griffin  v.  Town,  43  id. 
609 ;  Dreher  v.  Fitchburg,  22  id.  643. 

The  burden  of  proof  was  upon  the  appellant.  Herbert  v.  North- 
em  Pac.  Ry.  Co.,  supra;  Greene  v.  M.  &  St.  L.  Ry.  Co.,  17  N. 
W.  Rep.  378 ;  Bessex  v.  C.  &  N.  W.  Ry.  Co.,  45  Wis.  483 ;  Houfe 
V.  Town,  29  id.  296 ;  Wharton,  Neg.,  §§  4-23. 

The  question  of  contributory  negligence  is  one  of  fact  for  the 
jury.     Houfe  v.  Town,  supra. 

Spenoes,  J.  {After  atating  the  facts  as  above.)  The  defendant 
in  this  case  was  the  owner  of  a  flouring-mill  situated  in  Grafton, 
Dak.  The  plaintiff  was  employed  by  the  defendant  in  this  mill 
in  March,  1884,  first  as  oiler  of  the  machinery,  in  which  employ- 
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meat  he  continued  until  the  following  July,  when  he  was  employed 
as  second  miller.  Tn  the  performance  of  his  duties  as  second 
miller  he  was  required  to  work  in  and  about  the  machinery,  ap- 
pliances, and  spouting  of  said  mill  fix>m  twelve  o'clock,  noon,  of  each 
day  until  midnight,  when  he  was  relieved  by  a  Mr.  Brenner,  the 
other  second  miller  in  said  mill,  until  noon  succeeding.  Both  were 
under  the  direction  of  a  Mr.  Smith,  who  was  the  first,  or  chief, 
miller,  and  the  defendant  himself.  The  plaintiff  continued  thus 
employed  as  second  miller  in  this  establishment  until  the  7th  day 
of  November,  1884,  at  which  date,  at  about  nine  o'clock  in  the  even- 
ing, while  he  was  attempting  to  reach  a  hand  hole  in  a  spouting 
which  had  become  clogged,  he  climbed,  either  by  means  of  a  ladder 
or  otherwise,  upon  a  certain  spout  which  had  been  erected  for  the 
purpose  of  passing  middlings  or  miU-stuffs  from  one  part  of  the 
mill  to  another,  and  which,  under  his  weight,  gave  way  in  such 
manner  as  precipitated  his  arm  into  a  set  of  cog-wheels  situated  in 
cloee  proximity  to  such  spot,  which  were  in  motion,  and  by  means 
of  which  the  injury  complained  of  was  produced. 

The  evidence  does  not  disclose  that  there  was  aery  defect  in  the 
manner  of  the  construction  ^f  the  mill,  or  in  the  fnaterials  used, 
though  this  was  alleged  in  the  complaint ;  nor  is  there  any  proof 
tending  to  show  that  the  machinery  and  the  appliances,  including 
the  spouting,  used  in  the  mill,  were  not  in  all  respects  fit  and 
proper  for  the  purpose  for  which  they  were  intended  and  used ; 
nor  is  there  any  evidence  that  the  machinery,  spouting,  and  ap- 
pliances were  not  properly  placed  and  secured,  with  due  regard 
to  the  uses  they  were  intended  for  and  put  in  running  the  mill, 
and  the  safety  of  persons  engaged  in  using  them.  On  the  contrary, 
the  evidence  is  undisputed  that  the  mill  was  constructed  of  the 
material  and  in  the  manner  such  buildings  are  usually  constructed ; 
that  the  machinery  and  appliances,  including  the  spouting,  were 
of  the  character  and  kind  generally  used  in  such  mills ;  that  they 
were  placed  and  secured  in  their  places  in  the  usual  manner ;  and 
that  the  mill,  its  machinery,  spouting,  and  appUances  were  in  all 
respects  fit  and  proper  for  the  uses  for  which  it  was  intended, 
and  to  which  it  was  put  by  the  defendant  The  spouting  which 
gave  way  was  intended  and  used  for  the  purpose  of  carrying  mill- 
stuffs  from  one  part  of  thei)uilding  to  another.    It  was  not  made 
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nor  designed  to  sustain  any  considerable  weight,  and  this  the 
plaintiff  necessarily  knew,  and  was  in  its  proper  place,  and  secoie 
for  snch  purpose.  It  did  not  give  way  and  produce  the  injury 
complained  of  because  of  any  defect  in  its  construction,  or  because 
it  did  not  possess  the  requisite  strength  to  perform  the  uses  for 
which  it  was  intended,  and  to  which  it  was  put,  in  carrying  on 
the  mill.  It  broke  only  because  it  was  used  by  the  plaintiff  for  a 
purpose  and  in  a  manner  for  which  it  was  not  designed,  viz.: 
resting  his  weight  to  a  greater  or  less  extent  upon  it 

It  was  the  duty  of  the  defendant  to  furnish  such  machinery 
and  appliances  as  were  reasonably  safe  for  the  use  of  the  oper- 
atives in  his  mill,  considering  the  purposes  for  which  they  were 
to  be  used,  snch  as  a  prudent  man  would  furnish  to  save  himself 
from  injury  that  would  result  from  unsuitable  or  unsafe  appli- 
ances, and  to  maintain  the  same  in  proper  state  of  repair.  Lof- 
tus  V.  Ferry  Co.,  84  N.  Y.  455.  This  duty  the  defendant  per- 
formed. 

The  evidence  fails  to  show  any  negligence  on  the  part  of  the 
defendant,  either  in  the  construction  of  the  mill  or  in  supplying 
safe  and  suitable  machinery  and  a|)pliances  for  it,  and  keeping 
the  same  in  proper  repair.  He  was  not  bound  to  anticipate  that 
the  spouting  running  between  the  different  stories  of  his  mill, 
for  the  purpose  of  passing  grain  and  mill-stuffs  from  one  place  to 
another,  would  be  used  by  one  famili&r  with  the  purpose  for 
which  they  were  designed  and  used  to  bear  his  weight,  or  serve 
in  the  oflSce  of  a  ladder,  floor,  or  platform.  Wonder  v.  Railroad 
Co.,  32  Md.  411;  Buzzell  v.  Manufacturing  Co.,  48  Me.  116; 
Burke  v.  Witherbee,  98  N,  Y.  562. 

Bnt,  if  it  be  assumed  that  the  defendant  was  negligent  in  that 
he  did  not  maintain  a  stronger  spout  in  lieu  of  the  one  that 
broke  and  caused  the  injury,  the  facts  disclosed  by  the  evidence 
would,  nevertheless,  prevent  a  recovery. 

The  plaintiff,  some  time  before  the  occurrence  of  the  accident 
complained  of — about  two  months  before — had  occasion,  while 
in  the  discharge  of  his  duties,  to  clear  a  spout  in  the  vicinity  of 
this  one,  which  had  become  clogged,  by  inserting  his  hand  into 
this  particular  hand-hole.  For  this  purpose  he  employed  a  ladder, 
and  placed  it  against  this  identical  spout,  and  climbed  upon  it, 
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when,  being  of  insnflScient  strength  to  maintain  his  weight,  it 
gave  way  —  though  in  perfect  order,  so  far  as  the  evidence  shows, 
for  the  use  for  which  it  was  designed  —  let  him  down,  but  pro- 
duced no  injury.  The  following  day  he  assisted  in  repairing  it, 
using  the  same  material  for  the  same  purpose,  and  fastening  it 
together,  and  in  its  proper  position,  by  the  same  means  as  before, 
and  thus  making  it  as  it  was  before  it  was  broken.  He  had  thus 
learned  by  a  practical  test  that  this  spouting,  in  its  then  position, 
and  as  then  secured,  was  an  unsafe  place  on  which  to  bear  his 
weight,  and  was  incapable  of  sustaining  it.  True,  he  says  that 
the  repairs  he  assisted  in  making  he  supposed  were  only  tempo- 
rary, and  that  he  understood  that  others  were  to  be  made  by  mill- 
wrights. Nevertheless,  he  saw,  and  helped  to  restore  to  the  con- 
dition in  which  it  was  before  — which  is  shown  to  have  been  the 
usual  and  ordinary  condition  of  such  appliances  —  the  broken 
spout,  and  must  be  presumed  to  have  known  that,  though  it  was 
amply  able  to  withstand  the  pressure  which  its  proper  use  called 
for,  it  was  not  of  sufficient  strength  to  justify  one  in  putting  his 
weight  against  it.  Nor  was  he  justified  in  supposing  that  the 
millwrights  whom  he  saw  at  work  in  the  vicinity  had  made  re- 
pairs strengthening  the  pipe.  The  spout  was  already  abundantly 
strong  to  support  all  the  weight  that  was  required  of  it ;  all  that 
was  necessitated  by  passing  grain  and  mill-stuffs  through  it ;  all 
that  it  was  necessary  and  desirable  it  should.  It  was  of  the 
material  and  kind  generally  employed  for  the  purpose,  and  was 
secured  in  its  place  as  such  pipes  usually  are.  There  is  no  evi- 
dence that  there  is,  or  was  at  that  time,  any  better  or  stronger 
method  of  securing  such  pipes.  Why,  then,  should  the  plaintiff 
have  supposed  that  this  spout  was  by  the  millwrights  to  be  made 
stronger  than  others  of  its  kind,  used  for  a  similar  purpose,  and 
which  fulfilled  the  purpose  for  which  they  were  designed  ?  This 
supposition,  if  he  indulged  it,  was  not  justified.  He  had  a  right 
to  believe  that  this  spout  would  be  restored,  if  it  was  not  already, 
to  such  condition  as  to  be  fit,  safe,  and  proper  for  the  use  for  which 
it  was  employed,  but  not  that  it  would  be  made  stronger  than  other 
like  appliances,  intended  for  a  similar  purpose,  or  for  purposes 
requiring  greatly  more  strength  than  this,  in  its  then  use,  was  in- 
tended and  calculated,  to  his  knowledge,  to  supply.    This  spout 
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was  in  plain,  nnobBtructed  view  of  the  plaintiff  at  all  times  while 
he  was  at  work.  No  person  was  in  better  situation  to  know  its 
condition  than  he,  or  had  better  opportunity  to  observe  it,  and  no 
person  knew  better  than  he  that  it  was  not  intended  to  go  npon, 
and  was  not  of  sofScient  strength  to  bear  his  weight  Even 
though  he  supposed  the  millwrights  had  made  additional  repairs 
to  it,  he  was  not  justified  in  presuming  that  thej  had  made  it  a 
safe  place  to  stand  upon,  or  to  bear  his  weight,  for  he  knew  from 
its  situation,  the  use  to  which  it  was  put,  the  office  it  had  to  per- 
form, that  strength  sufficient  to  bear  his  weight  was  not  required. 
And  yet,  knowing  all  these  things,  he  voluntarily,  whether  with 
or  without  a  ladder  is  unimportant,  went  upon  this  spouting,  and 
thereby  exposed  himself  to  the  injury  which  followed.  This  was 
such  contributory  negligence  on  the  part  of  the  plaintdfb  as  to 
prevent  a  recovery. 

There  is  nothing  in  the  case  indicating  that  Brenner  occupied 
any  other  relation  to  the  plaintiff  than  that  of  co-employee.  They 
were  engaged  in  precisely  the  same  business,  by  the  same  em- 
ployer, in  the  same  kind  of  service,  for  the  accomplishment  of  a 
common  object,  and  neither  had  any  control  or  authority  over  the 
other.  Wolcott  v.  Studebaker,  84  Fed.  Rep.  8 ;  Lewis  v.  Seifert, 
11  Atl.  Bep.  514.  No  other  point  made  requires  examination. 
For  the  reasons  stated,  the  judgment  appealed  from  must  be 
reversed  and  a  new  trial  ordered.  All  of  the  justices  concurring, 
except  Mr.  Justice  MoCoknbll,  not  sitting. 


Htibbb,  Respondent,  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  Appellant. 

1.  Bailroad  Companies— Killing  Stock— Evidence,  Suffloiency. 

In  an  action  against  a  railroad  company  for  killing  a  horse  through  al- 
leged negligence,  the  undisputed  evidence  showed  that  the  accident  oc- 
curred at  a  place  where  there  was  a  down  grade;  that  the  train  was  running 
from  eighteen  to  twenty  miles  an  hour;  that  the  horse  came  upon  the  track 
from  fiye  to  ten  rods  ahead  of  the  engine;  that  the  engineer  immediately 
upon  seeing  the  horse  whistled  and  reversed  the  engine;  that  the  brakes 
were  applied  and  every  thing  done  possible  to  prevent  the  accident;  that 
the  engine  and  cars  were  provided  with  the  usual  and  necessary  appliances 
for  stopping  them;  that  the  employees  in  charge  of  the  train  were  expe- 
rienced and  competent  hands.     It  also  appeared  the  horse  was  hobbled  at 
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the  time  of  the  accident.    HM,  the  court  oaght  to  have  directed  a  verdict 
in  favor  of  the  company. 

2.  Same — Statute  —  Construotioii. 

B7  §  679,  C.  C.  Pro.,  making  the  killing  or  injuring  of  stock  by  a  railroad 
company  prima  facie  evidence  of  negligence,  it  was  the  design  of  the  legisla- 
ture to  create  a  presumption  of  law,  not  fact.  Its  only  effect  is  to  change 
the  order  of  proof.  It  is  merely  a  statute  of  procedure  creating  no  new 
liability.  Negligence  in  fact  is  as  much  the  basis  of  recovery  now  as  be- 
fore, and  if  at  the  close  of  the  case  there  is  no  evidence  of  negligence  there 
can  be  no  recovery. 

(Argued  May  21, 1888;  reversed  May  25, 1888;  opinion  filed  Oct.  10,  1889.) 

THIS  is  an  appeal  from  the  district  court,  Tamer  county ;  Hon. 
C.  S.  Palmer,  Judge. 

The  action  was  brought  to  recover  the  value  of  a  horse  alleged 
to  have  been  killed  by  the  negligent  acts  of  the  defendant,  its 
agents  or  servants.  Upon  the  trial  the  plaintiff  recovered  judg- 
ment and  the  defendant  appealed. 

Burton  Hanson  and  H.  B.  Tripp,  for  appellant. 

The  undisputed  evidence  on  the  part  of  the  defendant  over- 
came the  ^^rim^/bci^  case  of  the  plaintiff,  and  established  as  a 
matter  of  law  that  there  had  been  no  neglect  of  duty  by  the  de- 
fendant. The  court  ought  to  have  directed  the  verdict.  Sec- 
tion 679,  C.  G.  Pro.,  is  merely  a  provision  as  to  the  order  of  the 
proof.  Ko  greater  probative  force  now  attaches  upon  the  whole 
case  from  the  fact  of  the  killing  than  before.  The  purpose  was 
not  that  the  plaintiff  might  recover  on  less  evidence,  but  from 
convenience  and  possession  of  the  information,  the  order  of  its 
production  was  changed.  It  is  a  statute  of  procedure  merely. 
The  presumption  is  one  of  law  by  virtue  of  the  statute,  not  of 
fact.  Spalding  v.  Chicago  &  N.  R.  R.  Co.,  33  Wis.  582 ;  Ken- 
tucky C.  R.  R.  Co.  V.  Talbot,  7  Am.  &  E.  R.  R.  C.  585 ;  Grundy 
V.  Louisville  &  N.  R.  R.  Co.,  2  S.  W.  Rep.  899. 

Plaintiff  could  recover  only  in  case  of  willfulness  or  gross  neg- 
ligence. Pierce,  Railroads,  402  ;  Rorer,  Railroads,  1392  ;  May- 
nard  v.  Boston  &  M.  R.  R.  Co.,  115  Mass.  458 ;  Munger  v.  Tona- 
wanda  R.  R.  Co.,  4  N.  Y.  340  ;  S.  C,  5  Denio,  255  ;  North  P. 
R.  R.  Co.  V.  Rehman,  49  Pa.  St.  101 ;  I.  N.  C.  &  L.  R.  R.  Co. 

V.  Horter,  38  Ind.  558  ;  Louisville  &  N.  R.  R.  Oo.  v.  Ballard,  2 
VOL.  6,  dak, — 60 


894  DAKOTA  BBP0BT6.  [October, 

Mete.  (KyO  177 ;  Price  v.  N.  J.  &  T.  R.  R  Co.,  32  N.  J.  L.  19; 
Atcbifion,  T.  &  S.  F.  R.  R.  Co.  v.  Beets,  15  Pac.  Rep.  8S1. 

The  only  cause  of  complaint  appears  to  be  the  omission  to  keep 
a  lookont  It  was  not  gross  negligence  to  omit  to  watch  the 
track.  Wallace  v.  St.  Lonis,  I.  M.  &  S.  R.  R.  Co.,  74  Mo.  694.  K 
it  be  admitted  the  dnty  of  watchf alness  existed,  it  is  not  shown 
that  the  want  of  it  contributed  to  the  injury. 

J.  S.  Warner^  for  respondent. 

The  evidence  was  conflicting,  so  with  the  presumption  arising 
from  section  679,  C.  C.  Pro.,  there  was  no  error  in  the  court's 
submitting  the  case  to  the  jury.  Mares  v.  N.  P.  Ry.  Co.,  21  N. 
W.  Rep.  5 ;  Kaples  v.  Orth,  id.  633 ;  Stoker  v.  City,  id.  657; 
Carey  v.  N.  P.  Ry.  Co.,  21  id.  479. 

Spencer,  J.  {After  stating  the  facts  as  above.)  This  action  was 
brought  to  recover  the  value  of  a  certain  horse  alleged  to  have 
been  killed  by  and  through  the  gross  negligence  of  the  defendant, 
its  agents  and  servants. 

Upon  the  trial,  the  plaintifi  proved  ownership  of  the  horse ;  that 
he  was  killed  in  Hutchinson  county,  this  territory,  by  being  run 
over  by  defendant's  engine  and  cars ;  and  his  value,  and  rested 
his  case. 

The  defendant  then  proved,  as  a  matter  of  defense,  by  the  en- 
gineer, fireman,  and  brakeman  who  were  in  charge  of  the  engine 
and  train  at  the  time  the  accident  occurred,  under  averments  in 
the  answer  proper  for  that  purpose,  that  the  accident  occurred  at 
a  place  where  there  was  a  down  grade ;  that  the  train  was  moving 
at  the  rate  of  from  eighteen  to  twenty  miles  an  hour ;  that  the 
horse  came  upon  the  track  on  the  left  side,  about  five  to  ten  rods 
in  advance  of  the  moving  train ;  that  immediately  upon  seeing 
the  horse  the  engine  was  reversed,  the  brakes  applied,  whistle 
blown,  and  every  thing  done  that  was  possible  to  prevent  tlieacci. 
dent ;  that  the  engine  and  cars  were  provided  with  the  usual  and 
necessary  appliances  for  running  trains  of  cars,  and  stopping  the 
same  ;  and  that  the  train  hands  in  charge  of  such  engine  and  train 
were  experienced  men  in  the  business,  and  competent  for  the  ser- 
vice in  which  they  were  engaged.  It  was  also  in  proof  that  the 
horse  was  hobbled. 
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Some  witnesses  were  sworn  on  behalf  of  the  plaintiff  in  rebottal^ 
but  nothing  of  conseqaence  was  elicited.  The  facts  as  testified  to 
by  the  engineer,  fireman,  and  brakeman  were  in  no  way  contra- 
dieted,  or  attempted  to  be ;  nor  was  there  any  evidence  tending 
to  show  that  the  engine  and  train  were  not  properly  equipped  and 
managed,  or  that  the  accident  could  have  been  averted,  or  that  the 
train  conld  have  been  stopped,  after  the  horse  was  first  seen  on 
the  track,  more  ezpeditionsly  than  it  was. 

This  was  the  condition  of  the  case  at  the  close  of  the  testimony^ 
and  thereupon  the  defendant's  counsel  moved  the  court  to  direct  a 
verdict  in  favor  of  the  defendant  on  the  ground  that  the  undisputed 
evidence,  as  matter  of  law,  disproved  any  negligence  on  the  part 
of  the  defendant,  and  that  there  was  not  any  evidence  of  negligence 
sufficient  to  support  a  verdict  against  the  defendant.  The  court 
denied  the  motion,  and  the  defendant  duly  excepted.  The  plain- 
tiff had  a  verdict,  upon  which  judgment  was  rendered,  and  the 
defendant  appealed. 

Proof  of  the  killing  of  the  horse  by  the  defendant  was  sufficient, 
had  the  case  closed  at  that  point,  to  have  allowed  the  plaintiff  to 
recover  under  section  679  of  the  Code  of  Civil  Procedure.  By 
said  section  it  is  provided,  in  substance,  that  the  killing  or  damag- 
ing of  any  horses  or  stock  by  the  cars  or  locomotives  along  a  rail- 
road shall  he  j>rima  facie  evidence  of  negligence  by  the  railroad 
company. 

We  think  the  design  and  effect  of  this  statute  is  to  create  a 
presumption  in  law  of  the  defendant's  negligence  in  the  cases 
specified,  but  not  a  presumption  of  fact.  It  cannot  be  presumed 
that  the  legislature  intended,  by  this  enactment,  to  make  railroad 
companies  liable  for  negligence  or  carelessness  in  cases  where  all 
the  evidence  in  the  case,  taken  together,  proves,  as  a  matter  of 
fact,  that  there  was  no  negligence.  The  effect  of  the  statute  is 
merely  to  change  the  order  of  proof.  By  it  the  killing  of  an  ani- 
mal by  a  railroad  company,  in  the  absence  of  any  other  evidence, 
is  sufficient  to  allow  the  plaintiff  to  recover.  This  compels  the 
company,  in  the  event  it  desires  to  escape  liability,  to  prove  care 
on  its  part ;  to  submit  its  witnesses  to  cross-examination ;  to  show  to 
the  court  that  though,  by  the  statute,  it  is  presumed  to  have  been 
careless  because  of  the  injury  having  occurred,  yet  that  in  fact  it  has 
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not  been  guilty  of  any  negligence.  If,  at  the  doee  of  the  caae,  it 
appears  from  the  evidence  that  the  defendant  has  not  been  guilty 
of  carelessness ;  that  the  injury  complained  of  was,  in  fact,  not 
occasioned  by  the  n^ligence  or  carelessness  of  the  defend- 
ant,—  there  can  be  no  recovery.  If  the  evidence  be  conflict- 
ing; if  there  be  any  evidence  that  tends  to  prove  that  the 
act  complained  of  was  the  resnlt  of  negligence  on  the  part  of 
the  defendant  —  then  the  qnestion  is  for  the  jury.  The  law  does 
not  create  any  new  liability.  Negligence,  in  fact,  is  as  much  the 
basis  of  the  right  to  recover,  in  such  actions,  since  the  enactment 
of  the  statute  as  it  was  before.  Under  it  the  plaintiff  has,  in  the 
first  instance,  only  to  prove  the  injury,  to  enable  him  to  recover. 
The  defendant  then,  if  it  be  able  so  to  do,  proves  that  it  was  not 
negligent ;  that  the  injury  was  not  occasioned  by  its  carelessness. 
Having  done  this,  it  becomes  the  duty  of  the  plaintiff  to  produce 
evidence  tending  to  prove  the  defendant  was  in  fact  guilty  of  the 
negligence  complained  of.  If  he  fail  to  do  this,  he  is  not  entitled 
to  recover.  The  statute  is  one  of  procedure  merely  ;  placing  upon 
the  defendant,  in  the  first  instance,  if  it  desires  to  avoid  payment 
of  the  value  of  the  animal  killed  or  injured,  the  duty  of  showing 
that  it  exercised  proper  care  in  the  running  of  its  trains  to  avoid 
the  injury ;  that  the  act  complained  of  was  not  occasioned  by  its 
carelessness  or  negligence.  This  having  been  done,  the  case  pro- 
ceeds as  though  the  statute  did  not  exist,  and  the  case  is  to  be 
determined  upon  its  merits,  under  the  evidence  as  to  whether  the 
defendant  was  in  fact  negligent ;  and  under  such  circumstances, 
if  there  be  no  evidence  of  negligence  in  fact,  there  can  be  no 
recovery. 

In  the  case  at  bar,  the  .plaintiff  having  proved  the  killing,  and 
the  defendant  having  showed  that  it  exercised  proper  care  and 
precautions  to  prevent  the  injury  —  that  it  was  not  negligent  — 
and  the  plaintiff  offering  no  evidence  tending  to  prove  that  the 
horse  was  in  fact  killed  by  defendant's  negligence,  there  was 
nothing  for  the  jury  to  determine,  and  the  motion  of  defendant 
should  have  been  granted.  The  question  here  involved  was 
passed  upon  by  this  court  in  the  case  of  Yolkman  v.  Bailway  Co., 
5  Dak.  69,  37  N.  W.  B^.  731,  but  we  have  deemed  it  proper  to 
state  somewhat  more  fully  the  grounds  upon  which  our  decision 


1889.]  MCLAURBir  V.  CITY  OF  OBAKD  FORES.  307 

proceeded.  Grnndy  v.  Railway  Co.,  2  8.  W.  Rep.  899 ;  Spauld- 
ing  V.  Railway  Co.,  88  Wis.  682 ;  Railway  Co.  v.  Talbot,  7  Am. 
&  £ng.  R.  Caa.  585,  —  will  be  foand,  also,  to  sustain  the  ^iew 
herein  expressed.  The  judgment  appealed  from  mnst,  therefore, 
be  reversed,  and  a  new  trial  ordered ;  all  the  justices  concurring. 


MoLauben    et    al.,  Respondents,  v.  Cmr  of  Gbakd  Fobks  bt 

AL.,  Appellants. 

Munioipal  Oorporationa— FowerB  — Looal  Improvements —Ea- 
toppeL 

A  city  charter  provided  that  when  the  mayor  and  ooancil  deemed  it 
necessary  to  grade  any  street  or  alley  for  which  a  special  tax  shall  be 
levied,  they  shaU  so  declare  by  resolation,  which  shall  be  published  for 
four  consecative  weeks,  and  give  resident  owners  of  property  liable  to 
assessment  twenty  days  within  which  to  protest.  The  mayor  and  council 
withont  observing  any  of  these  provisions  graded  an  alley  and  issued  tax 
certificates  therefor.  Held,  the  certificates  were  void,  and  that  a  person  by 
petitioning  the  council  for  the  improvement  was  not  estopped  from  ques- 
tioning the  proceedings  of  the  council  in  issuing  the  certificates. 

(Argued  Feb.  17,  1889 ;  affirmed  May  25, 1888 ;  opinion  filed  Oct.  10, 1889.) 

APPEAL  from  the  district  court.  Grand  Forks  county;  Hon. 
W.  B.  McCoNNELL,  Judge. 

Action  bj  D.  P.  McLauren  and  others  against  the  city  of  Grand 
Forks  and  Jacob  S.  Eshelman,  to  have  declared  void  certain  tax 
certificates,  and  perpetually  restrain  the  defendant  from  executing 
and  delivering  deeds  thereupon  to  the  holder  of  such  certificates, 
on  the  ground  that  they  were  illegally  issued.  On  the  trial  in 
the  district  court  the  plaintiff  had  judgment  for  the  relief  prayed 
for,  and  the  defendants  appealed. 

A.  J.  O^Keify  for  appellants. 

While  appellants  do  not  admit  that  the  tax  levy  was  illegal, 
yet  assuming  it  was,  the  respondents  are  estopped  from  qnestiou- 
ing  it.  2  Herman,  Estop.  1221, 1362 ;  City  v.  Gilbert,  31  la.  364, 
59  Am.  Bep.  1;  Motz  v.  Detroit,  18  Mich.  496;  Brown  v. 
Bowen,  30  N.  Y.  519 ;  State  v.  Trenton,  39  N.  J.  L.  49;^ ;  Swift 
V.  Williamsburg,  24  Barb.  42 ;  Sexton  v.  Smith,  32  Wis.  29^; 
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FroBt  V.  Flick,  1  Dak.  182;  6  Wait,  A.  &  D.  706;  Quialan  ▼. 
Myers,  39  Ohio  St.  500 ;  People  y.  Ooodwin,  1  Seld.  573 ;  Eel- 
log  V.  Ely,  15  Ohio  St.  66. 

The  council  was  nothing  more  nor  less  than  the  agents  of  these 
property-owners  in  making  the  improvements.  Lake  v.  Trustees, 
4  Denio,  520 ;  Bond  v.  Mayor,  19  N.  J.  Eq.  376 ;  4  Wait,  A.  & 
D.  605  ;  West  v.  Ballard,  32  Wis.  137 ;  Linton  v.  Mayor,  53  Ga. 
588  ;  Greene  v.  Munford,  5  B.  L  472 ;  Clinton  Appeal,  56  Pa. 
St.  315 ;  3  Wait,  A.  &  D.  702 ;  Challis  v.  Commissioners,  15 
Kan.  49. 

The  only  thing  complained  of  is  alleged  irregularity  in  the  pro- 
ceedings. This  being  so,  and  having  known  of  the  improvemente 
being  made,  those  not  signing  the  petition  as  well  as  the  ones  that 
did,  will  not  now  be  permitted  to  question  them.  Warden  v. 
Supervisors,  14  Wis.  618;  Converse  v.  Eetchum,  18  id.  202; 
Mitchell  V.  Milwaukee,  id.  92  ;  Bond  v.  Kenosha,  17  id.  284 ; 
Kellog  V.  Oshkofih,  14  id.  623  ;  Cooley,  Tax.  578 ;  2  Desty,  Tax. 
75,  666, 12M ;  High,  Inj.  464,  465 ;  Baker  v.  Omaha,  20  N. 
W.  Rep.  382 ;  LaFayette  v.  Fowler,  84  Ind.  140 ;  Sleeper  v. 
Bulleu,  6  Kan.  300  ;  Evansville  v.  Pfisterer,  34  Ind.  36;  Weber 
v.  San  Francisco,  1  Cal.  455 ;  Tash  v.  Adams,  10  Cush.  252 ; 
Peoria  v.  Kidder,  26  111.  351 ;  30  N.  W.  Rep.  177. 

C.  B.  PraM^  for  respondent. 

The  council  having  failed  to  comply  with  the  charter  the  pro- 
ceedings were  void.  Doughty  v.  Hope,  3  Denio,  594 ;  Sharpe  v. 
Speir,  4  Hill,  76 ;  Sharpe  v.  Johnson,  id.  92 ;  Hopkins  v.  Mason, 
42  How.  Pr.  115 ;  Merritt  v.  Village,  71  N.  Y.  309 ;  Hoyt  v. 
City,  2  Am.  Rep.  76 ;  White  v.  Stevens,  34  N.  W.  Rep.  255 
Zottman  v.  City,  29  Cal.  96 ;  Murphy  v.  Louisville,  9  Bush,  189 
Hewes  v.  Rice,  40  Cal.  255 ;  2  Dillon,  Mun.  Corp.,  §  769,  n.  1 
Pound  V.  Chippewa,  43  Wis.  63  ;  Massing  v.  Ames,  37  Wis.  645. 

The  contention  that  respondents  are  estopped  to  question  the 
validity  of  the  proceedings  is  not  well  taken.  The  council  could 
acquire  jurisdiction  in  no  such  manner.  Martin  v.  Zellerbach,  38 
Cal.  300  ;  Hoyt  v.  City,  supra  ;  Petition  of  Sharp,  15  Am.  Rep. 
415 ;  Tones  v.  City,  3  Am.  &  Eng.  C.  C.  644;  Sleckett  v.  City, 
22  Mich.  104. 
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Spenoeb,  J.  The  facta  in  this  case  are  andisputed.  The  plain- 
MSa  were  the  owners  of  certain  real  estate  situated  on  Kittson 
avenue,  a  street  in  the  city  of  Grand  Forks.  In  May,  1882,  the 
plaintiffs  joined  in  a  petition  which  was  duly  presented  to  the  city 
council  of  Grand  Forks,  praying  that  Kittson  avenue  be  graded. 
Such  proceedings  were  had  by  the  mayor  and  city  council  that 
such  street  was  graded,  the  contract  therefor  having  been  awarded 
to  the  defendant  Eshelman,  who  performed  the  work.  Special- 
tax  certificates  were  issued  against  the  lots  of  the  plaintiffs  abut- 
ting on  such  street,  and  are  now  owned  by  the  defendant  Eshelman. 

It  is  provided  by  the  city  charter  of  the  city  of  Grand  Forks, 
in  substance,  that  when  the  mayor  and  council  shall  deem  it  nec- 
essary to  grade  any  street,  alley,  etc.,  within  the  limits  of  the  city, 
for  which  a  special  tax  shall  be  levied,  the  mayor  and  council  shall, 
by  resolution,  declare  such  work  and  improvement  necessary  to 
be  done,  and  shall  publish  such  resolution  for  four  consecutive 
weeks,  and  give  the  resident  owners  of  the  property  liable  to  be 
assessed  and  taxed  for  such  improvement  twenty  days  in  which 
to  protest  against  such  improvement. 

The  defendant  in  this  case,  the  mayor  and  council  of  the  city 
of  Grand  Forks,  performed  none  of  these  things,  and  by  reason 
of  this  omission  or  neglect  it  is  claimed  by  the  'plaintiff  that  the 
proceedings  in  regard  to  the  grading  of  Kittson  avenue  were  ille- 
gal, and  the  special-tax  certificates,  issued  for  the  purpose  of  pro- 
viding means  for  payment  of  the  expenses  thereof,  utterly  void. 
The  city  council  only  had  such  authority  as  was  conferred  by  the 
charter  of  said  city,  and  could  exercise  the  powers  granted  only 
in  the  manner  and  according  to  the  conditions  imposed  by  the 
law.  They  only  had  jurisdiction  to  act  and  bind  the  city  by  what 
they  did  while  acting  within  the  provisions  of  the  law  authorizing 
them  to  act  at  all.  Except  in  the  instances  provided  by  the  char- 
ter itself  the  officers  of  the  city  itself  were  powerless  to  legally 
grade  the  street.  The  charter  provides  that  when  the  mayor  and 
council  shall  deem  it  necessary  to  grade  any  street  they  shall  de- 
clare by  resolution  that  the  grading  of  such  street  is  necessary. 
It  is  only  when  necessary  that  the  law  contemplates  such  improve- 
ments shall  be  made,  and  whether  or  not  the  proposed  improve- 
ment is  necessary  is  to  be  determined  by  the  mayor  and  conncil, 
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and  such  determination  is  to  be  evidenced  by  a  resolation  to  that 
effect.  Until  thifi  is  done  thej  have  no  power  to  act,  and  are 
without  jurifldiction  in  the  premises.  The  law-making  body  evi- 
dently intended  that  before  the  mayor  and  council  entered  upon 
making  improvements  on  behalf  of  the  city,  for  the  expense  of 
which  private  property  was  to  be  burdened,  the  necessity  therefor 
should  be  considered  and  determined  by  them  in  their  official 
capacity,  and  the  evidence  preserved  by  proper  records.  This  is 
an  important  provision  prescribing  the  preliminary  steps  neces- 
sary when  it  proposed  to  make  public  improvements,  and,  if  dis- 
regarded or  omitted,  all  subsequent  proceedings  are  invalid,  and 
of  no  effect.  Hoyt  v.  City  of  Saginaw,  2  Am.  Rep.  76 ;  White 
V.  Stevens,  34  N.  W.  Rep.  255. 

The  other  conditions  imposed  by  the  statute  are  equally  import- 
ant, and  necessary  of  performance.  It  having  been  determined 
that  the  proposed  improvement  is  necessary,  the  resolution  so  de- 
claring is  to  be  published  for  a  stated  period,  and  within  a  limited 
time  thereafter,  defined  by  the  charter,  the  owners  of  the  property 
liable  to  assessment  for  the  expenses  of  such  improvement  may 
protest  against  it. 

These  provisions  of  the  charter  were  intended  to  preserve  to 
the  owners  of  property  to  be  affected  by  the  proposed  improve- 
ment the  right  for  any  reason  they  may  have  to  protest  against 
the  making  of  it,  and  to  demonstrate  that  it  was  not  necessary ; 
that  the  benefits  which  would  flow  from  it  were  not  commensurate 
with  its  costs,  etc. 

The  giving  of  the  notice  required  by  law  was  a  step  essential 
to  be  taken  by  the  city  authorities  before  they  could  legally  enter 
upon  the  work  of  making  the  improvement.  It  was  jurisdic- 
tional. All  the  powers  the  mayor  and  council  possessed  in  regard 
to  making  public  improvements  were  derived  from  the  charter  of 
the  defendant.  They  could  only  exercise  these  powers  when  act- 
ing in  conformity  with  the  law,  and  observing  and  performing 
all  of  the  conditions  imposed  by  it,  and  substantially  in  the  man- 
ner provided. 

In  this  proceeding  the  provision  of  the  law  defining  upon  what 
conditions  the  proposed  improvement  might  be  made  was  utterly 
ignored,  and  the  rights  of  the  owners  of  property  affected  entirely 
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disregarded.  The  proceedings  of  the  city  authorities  were,  there- 
fore, illegal,  and  the  tax  certificates  issued  against  the  lots  repre- 
senting the  expenses  of  such  improvemeot,  and  all  proceedings 
tinder  them,  were  void.  Hewes  v.  Eeis,  40  Cal.  255  ;  Pound  v. 
Chippewa  Co.,  43  Wis.  63 ;  2  Dill.  Mun.  Corp.,  §  769. 

The  object  of  this  law  was  to  provide  a  method  where,  under 
certain  specified  conditions,  private  property  may  be  assessed  and 
taxed  for  the  payment  of  the  expenses  of  necessary  public  improve- 
ments. Such  statutes  are  in  derogation  of  the  common  law,  and 
must  be  construed  strictly,  and  the  conditions  imposed  observed 
and  performed  specifically.  The  omission  of  any  of  them  is  fatal 
to  the  legality  of  all  proceedings  attempted  to  be  had  under  it. 
Merritt  v.  Village  of  Port  Chester,  71  N.  Y.  309 ;  Doughty  v. 
Hope,  3  Den.  594 ;  Sharp  v.  Johnson,  4  Hill,  92. 

Nor  are  the  plaintiffs  estopped  from  taking  advantage  of  the 
invalidity  of  the  tax  certificates,  or  the  illegality  of  the  proceed- 
ings. They  did  not  by  merely  petitioning  the  council  to  grade  the 
street  waive  the  rights  which  they  had  under  the  statute ;  they 
did  not  assume  to  do  so  in  their  petition;  they  asked  simply  that 
the  street  be  graded.  It  is  not  to  be  presumed  that  by  such  re- 
quest they  intended  that  such  improvement  should  be  made  with- 
out reference  to  the  provision  of  the  law  under  which  it  could  only 
be  made  legally.  On  the  contrary,  the  presumption,  if  any  could 
be  indulged  in,  or  was  necessary,  would  be  that  the  defendants 
should  take  such  proceedings  as  were  necessary  under  the  law  to 
be  done  for  the  grading  of  the  street,  not  that  the  law  be  disre- 
garded. In  re  Sharp,  15  Am.  Rep.  415  ;  Tone  v.  Columbus,  3 
Am.  &  Eng.  Corp.  Cas.  644 ;  Steckert  v.  City  of  Saginaw,  22 
Mich.  104 ;  Martin  v.  Zellerbach,  38  Cal.  300. 

We  find  no  error  in  the  record,  and  the  judgment  appealed  from 
must,  therefore,  be  affirmed.  All  the  justices  concurring  except- 
ing MoCoNNELL  J.,  not  sitting.     Judgment  affirmed,  with  costs. 
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National  G.  A.  Bank,  Appellant,  v.  Baymak,  Bespondent. 
Poor  Debtors — Examination  and  Diaoharge  — Appeal — Beview. 

With  reference  to  the  examination  and  discharge  of  persons  confined  in 
jail  on  civil  process,  %  5547»  Comp.  L.,  provides  that,  "if  upon  such 
examination  the  judge  before  whom  the  same  is  held,  shall  be  satisfied  the 
prisoner  is  entitled  to  his  discharge,  he  shall  administer  to  him  *'  the  statu- 
tory oath.  Under  this  section  when  an  order  of  discharge  has  been  made 
npon  conflicting  evidence,  the  only  exception  being  to  the  final  order,  the 
supreme  court  cannot  examine  the  evidence  for  the  purpose  of  ascertain, 
ing  whether  a  different  conclusion  might  not  have  been  reached.  In  such 
a  case  the  only  inquiry  is,  is  the  order  supported  by  any  competent  evi- 
dence ?  If  it  is,  it  must  be  affirmed,  otherwise,  reversed.  Oakland,  Rose 
and  Tehpleton,  JJ.,  dissenting. 

(Argued  Feb.  5,  1889;  affirmed  Feb.  10, 1889;  opinion  filed  Oct.  10,  1889.) 

APPEAL  from  an  order  of  the  judge  of  the  third  judicial  dis- 
trict discharging  the  respondent  from  impriBonment  on 
execution  in  a  civil  action. 

Bally  Wallin  dk  Smithy  for  respondent. 

The  conclusions  of  fact  drawn  by  appellant  from  the  evidence 
are  erroneous. 

The  question  as  to  whether  or  not  it  appeared  upon  respondent's 
eiutmination  that  he  had  disposed  of  property  "  with  a  design  to 
secure  the  same  to  his  own  use,  to  hinder,  delay  or  defraud  cred- 
itors," is  not  reviewable  here.  Petition  of  Haywood,  10  Pick. 
358;  Cannon  v.  Sevino  (Me.),  4  Atl.  Eep.  789  ;  C.  C.  Pro.,  §725. 

An  examination  of  appellant's  authorities  shows  them  dis- 
tinguishable from  the  case  at  bar. 

D,  H.  Tworney  and  J.  B.  ds  W.  H.  Sanborn^  for  appellant. 

The  appellant  complains  that  the  respondent  was  discharged 
when  it  clearly  appeared  from  the  examination  that  he  had  con- 
veyed, concealed  and  disposed  of  large  amounts  of  his  property, 
with  the  design  to  secure  the  same  to  his  use,  to  hinder,  delay  and 
defraud  his  creditors.  This  state  of  facts  conclusively  appears 
from  the  record. 

He  could  not  truthfully  take  the  oath  prescribed  by  section  725, 
C.  C.  Pro.  The  order  discharging  him  was  erroneous.  Marr  v. 
Clark,  56  Me.  542,  545 ;  Little  v.  Cochran,  24  id.  509 ;  Ledden 


1889.]  KATIONAL  G.  A.   BANK  V.   BATMAN.  408 

V.  HansoD,  39  id.  367;  Kev.  St.  Maine,  1883,  p.  849,  §  30;  In 
Matter  of  Watson,  2  E.  D.  Smith,  229,  429,  436;  Matter  of 
Brady,  69  N.  T.  316,  218  ;  Matter  of  Brady,  8  BLnn,  437 ;  Mat- 
ter of  Fowler,  8  Daly,  648 ;  People  v.  White,  14  How.  Pr.  500 ; 
Maas  V.  La  Torr,  6  Abb.  Pr.  (N.  S.)  219  ;  BuUymoore  v.  Cooper, 
46  N.  Y.  246,  248 ;  In  re  Fitzgerald,  8  Daly,  188 ;  Duckerhoff 
V.  Ahlbom,  2  Abb.  N.  0.  373;  Maas  v.  O'Brien,  14  Hun,  95; 
Qitake  v.  Brooks,  40  How.  Pr.  165  ;  Beford  v.  Cramer,  1  Vroom, 
250 ;  Eev.  St.  N.  J.,  p.  499,  §§  9,  11, 15 ;  Fletcher  v.  Bartlett, 
10  Gray,  491 ;  Dennis'  Case,  110  Mass.  18;  Morory's  Case,  112 
id.  394 ;  Public  St  Mass.,  p.  946,  §  29 ;  ^  parU  McClenacban, 
2  Yates  (Penn.),  502;  Purdon's  Digest,  p.  510,  §§  20,  21;  p.  38, 
§  63 ;  Bunker  v.  Nutter,  9  N.  H.  557. 

It  was  claimed  below  and  helci,  that  the  respondent  was  entitled 
to  his  discharge  upon  a  showing  of  his  inability  to  pay  the  judg- 
ment, although  the  facts  were  that  he  had  concealed,  conveyed 
away,  or  disposed  of  $50,000  of  his  property  with  a  design  to 
secure  the  same  to  his  use,  to  hinder,  delay  or  defraud  his  cred- 
itors. It  was  urged  iu  support  of  this,  that  to  hold  otherwise 
would  result  in  the  perpetual  imprisonment  of  a  debtor.  This 
position  is  unsound :  (1)  Under  the  authorities.  (2)  Upon  the 
]*eading  of  the  statute  itself.    (3)  Upon  principles  of  public  policy. 

Spbnoeb,  J.  The  defendant  was  arrested  upon  an  order  of 
arrest  issued  in  this  action,  before  judgment,  under  the  provisions 
of  §  149,  chap.  11,  Code  Civ.  Proc.  (§  4945,  Comp.  Laws), 
on  the  ground  that  he  had  fraudulently  contracted  the  debt  sued 
upon,  and  had  disposed  of  his  property  with  intent  to  defraud  his 
creditors.  Judgment  having  been  recovered  in  the  action,  and  exe- 
cution against  his  property  having  been  returned  unsatisfied,  he 
was  arrested  and  imprisoned  by  virtue  of  an  execution  issued 
against  his  person.  Thereupon  he  applied  for  his  discharge,  under 
the  provisions  of  the  Code  of  Civil  Procedure  in  regard  to  '*  relief 
of  persons  confined  in  jail  on  civil  process"  (§§721-727,  Code 
Civ.  Proc;  §§  5543-5549,  Comp.  Laws),  and  an  order  was 
duly  made  and  entered  for  his  examination.  He  was  examined 
and  cross-examined,  as  were  also  witnesses  called  by  either  party; 
the  parties,  respectively,  appearing  by  attorney.     Upon  the  close 
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of  the  examinatioD,  the  defendant^ b  counsel  moved  that  defend- 
ant be  permitted  to  take  the  oath  provided  by  the  statate,  and  be 
thereupon  discharged  from  further  imprisonment.  To  this  the 
plaintiff  objected,  on  the  ground  that  the  evidence  showed  that  he 
had  fraudulently  disposed  of  bis  property  with  intent  to  defraud  his 
creditors,  and  had  failed  to  account  for  a  large  portion  of  his  prop- 
erty, and  had  concealed  property  with  intent  to  secure  it  to  his  use, 
and  that  the  evidence  was  insufiBcient  to  sustain  a  decision  permit- 
ting the  oath  to  be  administered  to  the  defendant  and  directing 
him  to  be  discharged,  and  that  the  oath,  if  taken,  would  be  untrue. 
The  court  overruled  the  objection  of  plaintiff,  and  administered 
the  oath  to  the  defendant,  and  directed  his  discharge  from  further 
imprisonment  under  said  execution.  To  this  ruling  and  decision 
the  plaintiff  excepted.     "So  other  exceptions  appear  in  the  record. 

By  section  5547  of  the  Compiled  Laws  it  is  provided  that  '^  if, 
upon  such  examination,  the  judge  before  whom  the  same  is  held 
shall  be  satisfied  that  the  prisoner  is  entitled  to  his  discharge,  he 
shall  administer  to  him  the  following  oath,  to- wit :  ^  I  do  solemnly 
swear  (or  affirm)  that  I  have  not  any  estate,  real  or  personal,  to 
the  amount  of  ten  dollars,  except  as  by  law  is  exempt  from  levy 
and  sale  on  execution,  and  that  I  have  not  any  other  estate,  nor 
have  I  conveyed,  concealed,  or  in  any  way  disposed  of  my  prc»p- 
erty,  real  or  personal,  with  design  to  secure  the  same  to  my  use, 
to  hinder  or  delay  or  defraud  my  creditors.  So  help  me  God.'  " 
Under  this  provision  of  the  law,  if  the  judge,  upon  the  evidence 
add  need  upon  the  examination,  shall  be  judicially  satisfied  that  the 
prisoner  can  truthfully  take  such  oath,  he  is  to  administer  it  to 
him,  and  discharge  him  from  farther  confinement 

The  examination  is  in  the  nature  of  a  trial,  and  the  judge  acts 
judicially. 

The  evident  design  of  the  law,  in  regard  to  the  confinement  of 
persons  on  execution  against  the  person  in  civil  causes,  is  to  fur- 
nish judgment  creditors,  in  the  instances  specified  in  section  4945 
of  the  Compiled  Laws,  extraordinary  remedies  for  the  recoveiy  of 
their  debts.  The  judgment  creditor,  in  the  cases  specified,  may 
deprive  his  debtor  of  his  liberty  until  he  satisfies  the  tribunal  pro- 
vided for  that  purpose  that  he  has  not  any  property  exceeding  $10 
in  value  exempt  from  execution,^and  that  he  has  not  concealed  or 
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otherwise  disposed  of  any  of  his  property  with  design  to  secure  to 
his  nsOj  to  hinder  or  delay  or  defraud  his  creditors.  In  the  cases 
specified  he  is  subject  to  imprisonment  at  the  mere  will  of  his 
creditor,  and  may  be  released  by  him  at  his  pleasure.  The  judge 
may  also  order  his  discharge  from  confinement  where,  after  ex- 
amination, he  shall  be  satisfied  of  his  honesty. 

In  the  case  at  bar,  the  judge,  after  hearing  all  the  evidence,  was 
satisfied  that  the  defendant  could  take  the  oath  provided  by  the 
law  in  such  cases,  and  he  administered  it  to  him,  and  ordered  his 
dischai^.  The  evidence  was  very  full.  No  objections  or  excep- 
tions were  taken  to  any  part  of  it,  so  far  as  the  record  discloses. 

This  court  cannot  examine  the  evidence  for  the  purpose  of  ascer- 
taining whether,  as  a  matter  of  fact,  a  different  conclusion  from 
that  arrived  at  in  the  district  court,  or  before  the  district  judge, 
would  have  been  proper,  or  a  different  conclusion  might  have  been 
reached ;  but  only  so  far  as  to  ascertain  whether  or  not  errors  of 
law  were  conmiitted  in  the  trial  court  upon  exceptions  properly 
taken  —  whether  the  trial  court  exercised  an  unreasonable  or  un- 
just discretion. 

The  judge,  having  the  power,  under  the  law,  to  order  the  dis- 
charge of  the  prisoner,  if  he  was  satisfied  from  the  examination 
that  he  was  entitled  to  it,  made  such  order.  The  exception  to  his 
decision  in  this  regard  presents  the  only  question,  viz.:  Was  there, 
as  a  matter  of  law,  sufiScient  evidence  to  sustain  liis  finding  ? 

The  evidence  was  somewhat  conflicting,  and  from  it  it  is  not 
improbable  that  different  persons  would  arrive  at  different  con- 
clusions. But  this  forms  no  reason  in  law  for  the  reversal  by  this 
court  of  the  finding  of  fact  of  the  trial  judge.  This  court  is  not  au- 
thorized to  make  other  or  different  findings  of  fact,  nor  are  we  at 
liberty  to  examine  the  record  for  the  purpose  of  determining 
whether  a  state  of  facts,  the  converse  of  those  found,  might  not 
have  been  arrived  at,  but  only  to  ascertain  whether  the  facts  as 
found  are  supported  by  any  competent  evidence.  For  this  pur- 
pose we  have  examined  the  record,  and  are  of  the  opinion  that  the 
evidence  is  sufficient  to  sustain  the  conclusions  arrived  at  by  the 
trial  judge,  and  that  he  committed  no  error.  The  judgment  of  the 
district  judge  must,  therefore,  be  affirmed.  All  of  the  justices  con- 
curring, excepting  Cabland,  Rose  and  Tebipleton,  JJ.,  dissenting. 
Judgment  affirmed. 
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6    406 
In  466 

4?  ^  McLaughlin  et  al.,  Respondents,  v.  First  Natiohal  Bank  of 

I  Deadwood,  Appellants. 

1.  BanksandBanlung  —  DepofiitB— Ownership  —  Parties —Beal- 
Party  in  Interest. 

Where  a  bank  receives  money  from  a  party  and  opens  an  acooont  wiUi  bim 
in  his  name,  it  is  bound  to  honor  his  checks  to  the  extent  of  his  deposit.  It 
will  not  be  permitted  to  show  title  in  another  not  a  party  and  making  no 
claim  to  the  fand.  So,  one  depositing  money  as  "agent/'  snbject  to  his 
checks  or  orders,  may  maintain  an  action  against  the  bank  for  the  money 
in  his  own  name,  or  he  may  assign  his  interest  therein  and  the  asagnee 
maintain  the  action  in  his  name. 

2.  Same  —  Trustee  of  an  Express  Trust. 

Such  a  depositor  is  also  a  trustee  of  an  express  trust  within  the  meaning 
of  §  76,  C.  O.  Pro.,  which  provides  that  such  trustee  includes  "  a  persos 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of  an- 
other," and  he  could  sue  alone. 

8.  Intervention,  Bight  of. 

Where  a  receiver  was  permitted  to  intervene  in  an  action,  but  it  ap- 
peared the  company  for  which  he  was  receiver  had  assigned  away  all  its 
interest  in  the  fund  in  controversy  prior  to  his  appointment,  held,  he  had 
no  claim  as  against  the  assignee. 

(Argued  Oct.  12,  1888;  affirmed  Oct.  19, 1888;  opinion  filed  Oct.  10,  1889.) 

APPEAL  from  the   district  court,  Lawrence  county;  Hon. 
Chas.  M.  Thomas,  Judge. 

Action  by  Daniel  McLaughlin  and  William  R.  Steele,  substi- 
tuted for  Ambrose  G.  Bierce,  against  the  First  National  Bank  of 
Deadwood,  to  recover  the  amount  of  a  certain  balance  alleged  to 
be  due  plaintiffs,  as  assignees  of  Bierce,  on  account  of  moneys 
deposited.  Samuel  Cushman,  receiver  of  the  plaintiffs'  assignor, 
the  Black  Hills  Placer  Mining  Company,  filed  a  complaint  in 
intervention.  Verdict  for  plaintiffs,  and  defendant  and  the 
intervener  appeal. 

G.  O,  Moody ^  for  appellant. 

The  evidence  clearly  establishes  that  the  former  plaintiff,  Bieitse, 
acted  solely  as  a  mere  agent  of  the  Black  Hills  Placer  Mining 
Company.  The  money  at  no  time  belonged  to  him,  but  to  the 
company.  He  was  not  the  real  party  in  interest  (§  74,  C.  C. 
Pro.),  nor  was  he  a  trustee  of  an  express  trust  under  section  76. 
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The  contract  sued  on  is  an  implied  contract,  not  an  express  one. 
As  to  what  constitutes  the  real  party  in  interest,  see  Hoagland  v. 
Van  Etten,  35  N.  W.  Eep.  869 ;  Pomeroy,  Remedies  (2d  Ed.), 
§§  172, 178, 174;  Palmer  v.  Ft.  Plain  R  E.  Co.,  11  N.  Y.  376; 
Rnckman  v.  Pitcher,  20  id.  9 ;  People  v.  Booth,  32  id.  897 ;  San- 
ford  V.  Sanford,  45  id.  723 ;  Hays  v.  Hathorn,  74  id.  486 ;  Peo- 
pie  V.  Ingersoll,  58  id.  1 ;  Tracy  v.  Snyder,  50  la.  73  ;  Swift  v. 
Ellsworth,  10  Ind.  205 ;  Lawrence  v.  Long,  18  id.  801 ;  Rawl- 
ings  V.  Fnller,  31  id.  255 ;  Mendenhall  y.  Baylies,  47  id.  575 
Claflin  V.  Dawson,  58  id.  408 ;  Smock  v.  Brush,  62  id.  156,  176 ; 
Frazier  v.  Erie  Bank,  8  W.  &  S.  18 ;  Swift  v.  Swift,  48  Cal. 
268 ;  People  v.  Haggin,  57  id.  579  ;  Bobbins  v.  Deverill,  20 
Wis.  142 ;  King  v.  Cutts,  24  id.  625 ;  Rock  Co.  v.  Hollister,  21 
Minn.  385  ;  Third  National  Bank  v.  Clark,  23  id.  267  ;  Bostwich 
V.  Bryant,  16  N.  E.  Rep.  378 ;  Chin  Kem  Ton  v.  Ah  Joan,  16 
Pac.  Rep.  705. 

Van  Oise  &  WiUon^  for  intervener. 

This  was  a  proper  case  for  intervention.  The  complaint  was 
sufficient.  C.  C.  Pro.,  §  90;  Gradwohl  v.  Harris,  29  Cal.  150; 
Coghill  V.  Marks,  id.  673  ;  Davis  v.  Eppiuger,  18  id.  378  ;  Speyer 
V.  Thorels,  21  id.  280  ;  Stich  v.  Dickinson,  38  id.  608  ;  3  Estee 
(2d  Ed.),  190, 192 ;  Howe  v.  Jones,  8  N.  W.  Rep.  451 ;  Wetmore 
V.  McMillan,  10  id.  725  ;  Mower's  Appeal,  12  id.  646  ;  Martin 
V.  Thompson,  63  Cal.  3 ;  Dunham  v.  Oreenbaum,  56  la.  808 ; 
Tuttle  v.  Wheaton,  57  id.  304 ;  CoflEey  v.  Greenfield,  55  Cal.  882. 

McLaughlin  &  StedSy  for  respondent. 

It  is  sufficient  for  the  contention  that  Bierce  was  the  real 
party  in  interest ;  that  the  defendant  bank  is  estopped  by  its  own 
acts  from  questioning  his  ownership  of  the  money.  Bank  v.  Ma- 
son, 95  Pa.  St.  113,  40  Am.  Rep.  682 ;  Davis  v.  Smith,  12  N. 
W.  Rep.  531;  Lunn  v.  Seaman's  Bank,  87  Barb.  129;  Jordan 
V.  N.  S.  &  L.  Bank,  74  N.  Y.  467 ;  Sinclair  v.  Murphy,  14  Mich. 
362 ;  National  Bank  v.  Insurance  Company,  104  IT.  S.  54 ;  Bank 
V.  Laniere,  11  Wall.  379 ;  Wood  v.  Boylston  Nat.  Bank,  129 
Mass.  358,  37  Am.  Rep.  866  ;  29  Minn.  201 ;  Morse,  29, 247,  458. 

The  relation  of  debtor  and  creditor  exists  between  a  bank  and  its 
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customers.  As  soon  as  the  money  is  paid  in  it  becomes  the  prop- 
erty of  the  bank.  Morse,  25, 453 ;  Marine  Bank  v^.  Fulton  Bank, 
2  WaU.  252 ;  Bank  v.  Millard,  10  id.  155 ;  Thompson  t.  Bi^b^  5 
id.  663 ;  Etta  Nat'l  Bk.  v.  4th  Nat'l  6k.,  46  N.  Y.  82 ;  Chapman 
V.  White,  6  id.  412. 

Aside  from  these  considerations,  Bierce  was  Chs  real  party  in 
interest.  He  Lad  an  interest  in  the  fund,  to  account  for  it  to  his 
principal. 

A  person  with  whom  a  contract  is  made  for  the  benefit  of  an- 
other may  sue  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted.  C.  G.  Pro.,  §  76  ;  1  Wait  Pr. 
95,  96  ;  Considerant  v.  Brisbane,  22  N.  Y.  389 ;  Freeman  v.  Ful- 
ton  Fire  Ins.  Co.,  14  Abb.  898 ;  RUey  v.  Cook,  13  id.  255,  22 
flow.  Pr.  93  ;  Brown  v.  Cherry,  38  id.  352 ;  Davis  v.  Reynolds, 
48  id.  '210;  Kellogg  v.  Sweeney,  56  Barb.  635;  Swift  v.  Swift, 
46  Cal.  2lY ;  Erickson  v.  Compton,  6  Hoyir.  Pr.  471 ;  Morgan  v. 
Reed,  7  Abb.  215 ;  Union  Rubber  Co.  v.  Tomlinson,  1  £.  D. 
Smith,  364 ;  Pomeroy,  §  177 ;  Bliss,  §§  52,  57. 

The  complaint  of  the  intervener  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  the  receiver,  intervener, 
or  to  allow  the  right  of  intervention.  Gale  v.  Shillock,  30  N. 
W.  Rep.  138 ;  Lewis  v.  Lewis,  10  id.  586 ;  Howe  v.  Volcano 
Water  Co.,  13  Cal.  62 ;  Harlan  v.  Eureka  Mining  Co.,  10  Nev. 
94;  Hinds  v.  C  &  N.  F.  R.  R.  Co.,  10  How.  Pr.  483;  French 
Bank  Case,  53  Cal.  495. 

Spenoeb,  J.  In  the  complaint  it  is  alleged  that  between  July 
10,  1880,  and  August  3l8t  following,  one  Ambrose  G.  Bierce, 
the  assignor  of  these  plaintiffs,  at  the  city  of  Deadwood,  became 
a  customer  and  depositor  of  said  defendant ;  and  that  said  defend- 
ant, between  those  days,  received  from  the  said  Bierce,  for  his  use 
and  benefit,  various  sums  of  money,  amounting  in  the  aggregate 
to  about  the  sum  of  $79,000,  and  gave  him  credit  for  the  same 
upon  its  books,  subject  to  the  checks,  drafts,  and  orders  of  said 
Bierce.  That  defendant  paid  upon  the  checks  and  orders  of  said 
Bierce  all  of  the  funds  so  deposited  and  credited  to  him,  except 
the  sum  of  $3,473.05,  which  said  defendant  refused  to  pay  to 
him,  or  upon  his  checks  or  orders.    That  on  September  21, 1880, 


1889.J       MCLAUGHLII^  V.  FIRST  NAT.  BfL    OF   DEADWOOD.  409 

said  Bierce  duly  commenced  an  action  in  the  district  coort  of 
Lawrence  county  against  the  said  defendant  to  recover  such  sum ; 
and  that  while  said  action  was  pending  and  undetermined,  and  on 
the  17th  day  of  April,  1884,  said  Bierce,  for  a  valuable  considera- 
tion, duly  assigned  and  transferred  to  the  plaintiffs,  for  the  use  of 
the  Black  Hills  Placer  Mining  Company,  all  his  right  and  interest 
iu  and  to  said  cause  of  action  and  said  fund ;  and  that  on  the  17th 
day  of  January,  1884,  said  company  also  transferred  all  its  right 
and  interest  in  and  to  said  claim,  demand,  and  cause  of  action,  to 
the  plaintiffs,  who  have  since  remained  the  owners  of  the  same. 
The  answer  of  the  defendant  bank  is,  in  substance,  that  the 
moneys  alleged  by  the  plaintiffs  to  have  been  deposited  with  it 
were  in  fact  moneys  of  said  Black  Hills  Placer  Mining  Company ; 
that  one  Ichabod  M.  West  was  the  agent  of  said  company,  and 
that  said  company,  through  its  said  agent,  carried  on  a  general 
banking  business  with  said  defendant ;  that  July  1,  1880,  said 
company  became  indebted  to  said  defendant  in  the  sum  of 
$3,473.05  on  account  of  its  overdrafts  on  said  defendant,  made  by 
and  through  its  said  agent  West,  and  that  the  moneys  which 
plaintifb  claim  were  received  and  retained  by  it  in  payment  of 
such  overdraft.  One  Samuel  Cushman  having  been  appointed 
receiver  in  proceedings  supplementary  to  execution  on  a  judgment 
recovered  against  said  Black  Hills  Placer  Mining  Company,  was 
permitted  to  intervene  in  said  action,  and  filed  an  answer  therein, 
in  effect  that  said  moneys  so  deposited  by  said  Bierce  were  not  his, 
but  were  the  moneys  of  said  Black  Hills  Placer  Mining  Company^ 
and  belonged  to  said  intervener  as  receiver  of  said  company. 
Upon  the  trial  it  was  proved,  among  other  things,  that  Bierce  was 
general  agent  of  the  said  Black  Hills  Placer  Mining  Company  ; 
that  the  moneys  thus  deposited  with  defendant  were  received 
from  such  company,  and  deposited  to  the  credit  of  said  A.  6. 
Bierce,  agent,  and  were  subject  to  his  check  and  order ;  that  tl^e 
account  was  kept  by  defendant  in  the  name  of  A.  G.  Bierce, 
agent,  and  that  his  checks  and  drafts  so  signed  were  honored  and 
paid  by  the  defendant  until  such  fund  was  reduced  to  the  sum  of 
$3,473.05,  when  the  payment  of  further  checks  or  of  this  money 
was  refused,  the  defendant  claiming  the  right  to  retain  the  same 
in  payment  of  an  overdraft  which  was  alleged  had  been  made  by 
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said  company  through  said  West,  alleged  by  the  defendant  to 
have  been  agent  for  said  company  before  the  appointment  of  said 
Bierce.  Upon  the  trial  of  the  action  the  jury  retnmed  a  verdict 
in  favor  of  the  plaintiff  upon  all  the  issnes,  and  judgment  was 
duly  entered  in  accordance  therewith. 

Assuming,  therefore,  as  we  must,  from  the  verdict  in  the  case, 
that  all  the  material  allegations  in  the  complaint  are  true,  the 
question  presented  for  our  determination  on  this  appeal  is  whether 
the  original  plaintiff,  Ambrose  G.  Bierce,  had  sufficient  interest 
in  the  fund  to  maintain  this  suit  in  his  own  name ;  and,  if  he  did 
have  such  interest,  could  he  transfer  it  in  such  manner  that  his 
assignees  may  maintain  such  action  ? 

Bierce  was  the  general  agent  of  the  company,  and  the  fund  in 
dispute  was  deposited  by  or  for  him,  or  his  use,  in  his  name  as 
"  agent,"  and  was  subject  to  his  check  or  order.  By  accepting 
this  deposit  in  this  form,  the  defendant  assumed  the  obligation 
of  paying  the  checks  properly  signed  by  the  person  in  whose 
name  or  to  whose  credit  the  deposit  was  made,  so  long  as  a  credit 
sufficient  for  that  purpose  remained. 

Deposits  in  a  bank  create  between  it  and  the  depositor,  or  the 
person  to  whom  the  credit  for  the  deposit  is  given,  the  relation  of 
debtor  and  creditor.  Bank  v.  Hughes,  17  Wend.  100 ;  Bank  v. 
Bank,  46  N.  Y.  82.  So,  also,  where  a  bank  receives  money  from 
a  person,  and  gives  him  credit  therefor  in  his  own  name,  it  is  in 
duty  bound  to  honor  his  checks  and  orders  to  the  amount  of  such 
deposit,  and  it  cannot  refuse  to  honor  his  drafts  against  the  fund 
on  the  ground  that  the  money  deposited  belonged  to  some  other 
person.  In  such  a  case  the  claim  of  the  depositor  is  a  chose  in 
action,  and  not  in  bailment.  Chapman  v.  White,  6  N.  T.  412. 
And  the  bank  cannot  set  up  as  a  defense  against  the  depositor 
that  his  title  to  the  money  deposited  is  defective  or  in  another. 
That  is  a  matter  in  which  the  bank  is  not  interested  until  the 
tliird  party  who  claims  to  own  the  fund  shall  proceed  to  enforce 
his  rights. 

When  a  bank  receives  money  from  a  person,  and  opens  an  ac- 
count in  his  name,  and  credits  him  with  funds  received,  it  is 
bound  to  honor  his  checks  to  the  extent  of  the  fund.  It  cannot 
defend  on  the  ground  that  the  title  is  in  another,  who  is  not  a 
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party  and  makes  no  claim.  It  is  estopped,  under  snob  circum- 
stances, from  questioning  the  title  of  the  depositor.  Bank  v. 
Mason,  95  Fa.  St.  113;  Lund  v.  Bank,  37  Barb.  129;  Bank  v. 
Insurance  Co.,  104  U.  S.  54. 

Whether  a  different  rule  would  apply  in  the  event  it  was  shown 
the  bank  had  a  set-ofi  or  counter-claim  against  the  actual  owner, 
though  the  deposit  was  made  in  the  name  of  another,  we  are  not 
called  upon  to  consider  in  this  case,  as  the  jury  have  determined 
by  their  verdict  that  the  defendant  had  no  demand  against  the 
alleged  actual  owner ;  that  the  overdraft  was  the  debt  of  West 
individually,  and  not  of  the  company. 

We  are  of  the  opinion,  also,  that  Bierce  had  sufficient  interest 
in  the  fund  to  maintain  this  action  in  his  own  name  as  the  trustee 
of  an  express  trust.  Code,  §  74,  provides  "that  every  action 
must  be  prosecuted  iu  the  name  of  the  real  party  in  interest,"  ex- 
cept as  otherwise  provided  in  section  76,  which  is  as  follows : 
"An  executor  or  administrator,  a  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  may  sue  without  joining 
with  him  the  person  for  whose  benefit  the  action  is  prosecuted  ; 
and  the  trustee  of  an  express  trust,  within  the  meaning  of  this 
section,  shall  be  construed  to  include  a  person  with  whom,  or  iu 
whose  name,  a  contract  is  made  for  the  benefit  of  another." 

Conceding  that  Bierce  was  not  the  real  party  in  interest,  yet  it 
cannot  be  doubted  that  he  was  the  general  agent  of  the  company. 
Whatever  contract  was  made  with  the  defendant  in  regard  to  the 
deposit  of  this  fund  was  made  with  him,  and  in  his  name.  The 
cashier  of  the  defendant,  with  whom  this  business  was  transacted, 
was  a  witness  on  the  part  of  the  defendant,  and  testified  "  that  at 
the  time  he  [BierceJ  was  making  the  negotiations,  and  at  the  time 
that  he  made  the  deposit,  I  didn't  ask  him  his  authority  as  general 
agent  of  the  company.  He  deposited  so  much  money  as  agent,  and 
left  his  signature  as  to  how  he  would  sign.  It  was  not  my  business 
to  inquire  into  his  authority  for  checking  out  the  money  he  had 
deposited  in  that  way."  The  money  was  deposited  to  Bierce's 
credit  as  agent,  subject  to  his  check,  and  was  so  understood  by  the 
defendant  and  its  clerks,  and  drafts  so  drawn  were  honored  by 
the  defendant.  The  contract  was,  therefore,  with  him,  and  it  was 
so  treated  by  both  parties.    As  to  the  defendant,  at  least,  the  legal 
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title  of  the  funds  was  in  Bierce,  and  he  was  entitled  to  a  per- 
formance of  the  contract  by  the  bank. 

Before  the  adoption  of  these  sections  of  the  Code,  contiiicts  of 
this  character  were  enforceable  in  the  name  of  the  person  with 
whom  made,  who  had  the  legal  title  by  the  terms  of  the  contract, 
as  Bierce  had  here ;  and  this  was  so  whether  or  not  the  fact  of 
agency  appeared  upon  the  face  of  the  contract.    ^'Written  express 
contracts  by  or  with  agents  contracting  in  their  own  names,  with 
or  without  a  description  of  agency,  were  not  exceptions  to  the 
rule.    Such  a  contract  was  with  an  agent,  and  in  his  name,  when  ex- 
ecuted by  or  to  him  in  his  individual  name,  without  expressing  the 
agency,  though  the  other  party  knew  he  was  acting  as  agent  in 
the  transaction,  and  contracted  with  him  in  that  capacity ;  and  it 
was  equally  with  him,  and  in  his  name,  though  he  was  described 
as  agent  on  its  face  when  negotiated  with  him,  and  by  its  terms 
to  be  performed  by  or  to  him."     The  work  of  agency  might,  for 
con  venience,  be  rejected  as  descriptive  of  the  person  merely.     Con- 
siderant  v.  Brisbane,  22  N.  Y.  389-393.    The  payee  of  a  note 
taken  by  him  as  agent,  merely,  of  the  person  to  whom  the  debt 
represented  by  it  was  due,  could  maintain  an  action  on  it  in  favor 
of  himself.     Buffum  v.  Ohadwick,  8  Mass.  103.     In  Sargent  v. 
Morris,  3  Barn.  &  Aid.  277,  the  rule  was  stated  in  this  lan- 
guage :  '^  If  an  agent  acts  for  me  and  on  my  behalf,  but  in  hie 
own  name,  then,  inasmuch  as  he  is  the  person  with  whom  the 
contract  is  made,  it  is  no  answer  to  an  action  in  his  name  to  say 
that  he  is  merely  an  agent,  unless  .you  can  also  show  that  he  is 
prohibited  from  carrying  on  that  action  by  the  person  on  whose 
behalf  the  contract  was  made." 

The  action  might  be  maintained  by  the  agent  when  the  promise 
was  to  him.  The  promise  in  the  case  at  bar  was  to  Bierce ;  and 
whether  the  word  "  agent "  is  to  be  considered  as  mere  description 
of  the  person,  or  as  indicating  that  he  is  acting  in  a  representative 
capacity  for  another,  his  right  to  maintain  the  action  is  not  de- 
feated. In  the  former  instance,  the  promise  was  to  him  in- 
dividually ;  and  in  the  latter,  the  promise  was  to  him,  and  with 
him,  for  the  benefit  of  another,  and  necessarily  involves  a  trust, 
and  brings  him  within  the  purview  of  the  statute. 

Had  the  account  with  defendant  been  opened  and  kept  in  the 
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name  of  Bierce,  with  the  word  "  agent "  omitted,  it  will  not  be 
disputed  that  tlie  action  would  have  been  maintainable  in  his 
name ;  nor  can  it  be  doubted  that,  had  the  condition  been  stated 
that  the  money  was  to  be  paid  to  him  in  trust  for  the  company 
that  he  represented,  the  case  would  have  fallen  within  the  statute, 
and  the  action  have  been  maintainable  in  his  name.  The  object 
of  the  legislature,  by  the  enactment  of  these  provisions,  was 
evidently  to  preserve  the  right  of  action  in  all  cases  of  express 
trusts ;  and  this,  whether  the  trust  was  declared  in  the  instrument, 
or  was  necessarilv  to  be  inferred  from  it. 

Before  the  enactments  of  sections  74  and  76  of  the  Code,  this 
action  must  have  been  enforced  in  the  name  of  the  plaintiff ;  and 
we  think  it  clear  that  the  former  plaintiff,  Bierce,  falls  within  the 
description  of  persons  who  are  to  be  considered  as  trustees  of  ex- 
press trusts,  within  the  meaning  of  these  sections  of  the  Code. 
Bliss,  Code  PI.,  §§  52-67 ;  Eeilly  v.  Cook,  13  Abb.  Pr.  255 ; 
Considerant  v.  Brisbane,  supra;  Brown  v.  Cherry,  56  Barb.  635  ; 
Pom.  Kem.,  §§  174,  175. 

We  are  also  of  opinion  that  the  promise  of  defendant,  being  a 
chose  in  action,  was  assignable  by  Bierce,  and  that  the  present 
plaintiffs  were  properly  substituted.  The  payment  of  a  check  for 
the  amount  claimed,  drawn  by  Bierce  in  the  usual  form  of  the 
checks  made  by  him,  would  have  extinguished  the  defendant's 
debt  and  liability.  If  made  payable  to  the  order  of  the  plaintiffs 
by  Bierce,  and  paid  to  them,  it  would  also  have  discharged  the 
obligation.  The  assignment  by  him  to  them,  and  payment  to 
them  thereafter,  will  have  like  effect. 

As  to  the  intervener,  it  is  perhaps  suflScient  to  say  that  the 
undisputed  evidence  discloses  that,  before  the  judgment  was 
recovered  in  the  action  in  which  he  was  appointed  receiver 
of  the  effects  of  the  Black  Hills  Placer  Mining  Company, 
the  said  company  had  assigned  to  these  plaintiffs  all  its  right  and 
interest  to  the  fund  in  suit,  with  power  and  authority  to  sue  for 
and  collect  the  same.  Their  title,  therefore,  was  superior  to  that 
of  the  intervener.  Civil  Code  Dak.,  §  2020;  Bostwick  v.  Menck, 
40  N.  Y.  388. 

The  verdict  was  irregular  in  some  respects,  but  not  ambiguous. 
It  found  upon  all  the  issues,  and  was  sufficient  to  support  the  judg- 
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ment  as  entered.     Pitkins  v.  Johnson,  2  8.  W.  Rep.  459  ;  Insur- 
ance Co.  V.  Wright,  22  111.  462. 

The  jadgment  mnst  be  affirmed.    All  the  justices  ooncorring, 
excepting  Thomas,  J.,  not  sitting.    Judgment  affirmed . 


Straw  et  al.,  Respondents,  v.  Jenes,  Appellant. 

1.  Assignment  for   Benefit  of  Creditors,  What  Constitutes — 
Chattel  Mortgages. 

Where  an  insolyent  finn  gave  some  of  its  creditors  mortgages  on  its  en- 
tire stock  in  trade,  all  of  the  mortgages  being  executed  within  a  few  min- 
utes of  each  other  and  their  amount  far  in  excess  of  the  value  of  the  goods, 
and  permitted  the  mortgagors  to  take  immediate  possession  of  the  property, 
held,  that  the  transaction  constituted  an  assignment  whereby  it  was  sought 
to  prefer  creditors  and  was  prohibited  bj  g  2027,  C.  C,  which  provides  that 
an  insolvent  may  make  an  assignment  for  the  benefit  of  his  creditors,  "  pro- 
vided •  *  *  that  such  assignment  shall  not  be  valid  if  it  be  upon,  or 
contain  any  trust  or  condition  by  which  any  creditor  is  to  receive  a  prefer- 
ence or  priority  over  any  other  creditor;  but  in  such  case  the  property  of 
the  insolvent  becomes  a  trust  fund  to  be  administered  in  equity." 

2.  Same  —  Bights  of  Creditors. 

While  the  execution  of  the  mortgages  in  such  case  constituted  an  invalid 
assignment,  still,  their  having  been  given  to  secure  bona  flde  debts,  there 
was  no  such  a  fraudulent  disposition  of  the  firm's  property  as  would  au- 
thorize the  other  creditors  to  attach  it.  The  mortgages  operated  to  divest 
the  firm  of  its  title,  and  the  mortgagees  held  it  in  trust  under  the  statute 
for  the  benefit  of  all  of  the  creditors. 

b.  Same. 

Where  an  insolvent  makes  a  general  disposition  of  all  of  his  property 
and  abandons  his  business,  or  puts  himself  in  such  a  position  it  is  impos- 
sible to  continue  the  business,  he  has  made  a  voluntary  assignment  within 
the  meaning  of  the  statute,  and  it  matters  not  the  character  of  the  instru- 
ment or  instruments  used  to  effect  the  object.  The  purpose  of  the  statute 
is  to  prevent  preferences,  and  it  should  receive  such  a  construction  as  will 
efEect  that  object. 

4.  Damages,  Measure  of—  Conversion  of  Mortgaged  Chattels. 

In  an  action  by  a  second  mortgagee  against  a  sheriff  to  recover  for  the 
conversion  of  the  mortgaged  chattels,  where  the  first  mortgagee  had  re- 
covered what  was  due  him  on  account  of  the  conversion,  the  second  mort- 
gagee's recovery  should  be  limited  to  the  difference  between  the  value  of 
the  chattels  and  the  prior  recovery  where  the  value  is  less  than  the  amount 
of  the  two  mortgages. 

(Argued  May  27,  1889;  determined  and  opinion  filed  October  10,  1889.) 


1889.]  8TBA.W  V.  JENK8.  415 

APPEA.L  from  the  district  court,  Grand  Forks  county ;  Hon. 
W.  B.  MoCoNNBLL,  Judge. 

Action  bj  mortgagees  t6  recover  damages  for  conversion  of 
mortgaged  property.  The  alleged  conversion  consisted  in  defend- 
ant, who  was  sheriff,  levying  certain  warrants  of  attachment 
against  the  mortgagors  upon  the  mortgaged  property,  which  had 
been  taken  possession  of  by  the  mortgagees.  Defense,  that  the 
mortgagors  were  insolvent,  and  that  the  mortgage  constituted  an 
assignment  for  the  benefit  of  creditors,  and  was  void,  because  it 
preferred  the  mortgagees,  plaintifib,  to  the  exclusion  of  other 
creditors. 

Stone  cfe  Seymum^  Noyes  cfe  Noyea^  A.  TP.  Bangs  and  Moses 
dk  N&wman^  for  appellant. 

The  respondents  in  any  event  cannot  recover  more  than  the 
difference  between  the  value  of  the  goods  in  question,  and  the 
judgment  obtained  against  the  defendant  by  the  first  mortgagee. 
C.  0. 19T0 ;  Keith  v.  Haggart,  33  N.  W.  Eep.  465. 

The  mortgage  was  void  for  the  reason  it  was  a  transfer  in  trust, 
of  the  entire  property  of  the  firm,  who  were  insolvent,  for  the 
benefit  of  a  part  of  their  creditors  and  amounted  to  an  assignment 
of  all  their  property  in  trust,  for  the  benefit  of  a  portion  of  the 
creditors.  Martin  v.  Haussman,  14  Fed.  Bep.  160 ;  Kellogg  v. 
Richardson,  19  id.  72 ;  Clapp  v.  Dittman,  21  id.  15 ;  Perry  v. 
Corby,  21  id.  737 ;  Kerbs  v.  Ewing,  22  id.  693 ;  Clapp  v.  Nord- 
meyer,  25  id.  73 ;  Freund  v.  Yaegerman,  26  id«  812 ;  State  v. 
Moss,  27  id.  262 ;  Weil  v.  Pollock,  80  id.  813 ;  Crow  v.  Beards- 
ley,  68  Mo.  435 ;  State  v.  Benoist,  37  id.  501 ;  Sexton  v.  Ander- 
son, 95  id.  382  ;  Downing  v.  Kintzing,  2  S.  &  E.  326 ;  Van  Vleet 
v.  Slawson,  47  Barb.  317 :  Holt  v.  Bancroft,  30  Ala.  200 ;  Liver- 
more  V.  McNair,  34  N.  J.  Eq.  478 ;  Watson  v.  Bagaley,  12  Pa. 
St.  164 ;  Miners'  National  Bank  Appeal,  57  id.  193 ;  Burrows  v, 
Lehndorf,  8  la.  96;  Cole  v.  Dealham,  13  id.  551 ;  Van  Patten 
V.  Burr,  52  id.  518 ;  Heineman  v.  Hart,  55  Mich.  64 ;  Harkrader 
V.  lieby,  4  Ohio  St.  602 :  Dickson  v.  Rawson,  5  id.  224 ;,  Engle- 
bert  V.  Blanjot,  2  Whart.  340 :  Mussey  v.  Noyes,  26  Vt.  471 ; 
Thompson  v.  Heffner,  11  Bush,  359;  Perry  v.  Holden,  22  Pick. 
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269 ;  Bonns  v.  Carter,  20  Neb.  566 ;  Danner  v.  Brewer,  69  Ala. 
191 ;  Winner  v.  Hoyt,  66  Wis.  227;  Page  v.  Smith,  24  id.  368; 
Wilks  V.  Walker,  22  S.  C.  108 ;  Frnitt  v.  Caldwell,  3  Minn.  364 ; 
Murphy  v.  Caldwell,  50  Ala.  461 ;  Owen  v.  Aris,  26  N.  J.  Law, 
22 ;  Wallace  v.  Wainright,  87  Pa.  St.  263 ;  Johnson's  Appeals 
103  id.  378 ;  Taylor  v.  Taylor,  78  Ky.  470 ;  Gage  v.  Parry,  69 
la.  605  :  Burrill,  Assignments  (4th  Ed.),  §  128 ;  Lewin,  Trusts, 
609 ;  Preston  v.  Spaulding,  120  111.  208 ;  C.  C,  §  2027 ;  Pen.  C, 
§  637 ;  White  v.  Cotzhausen,  9  Sup.  Ct.  Eep.  309. 

The  mortgage  being  void  as  a  general  assignment,  the  assets 
became  a  trust  fund  to  be  distributed  in  equity  among  all  the 
creditors ;  but  until  taken  into  the  actual  custody,  they  were  liable 
to  attachment  by  a  creditor,  and  he  could  thus  obtain  a  prefer- 
ence. Van  Alstyne  v.  Cook,  25  N.  Y.  489 ;  Tnnes  v.  Lansing, 
7  Paige,  583. 

Bosard  <&  Corlis  and  Cy.  Wellington,  for  respondents. 

If  the  transaction  constituted  an  assignment  it  would  not  avail 
appellant  for  it  would  pass  the  title,  and  the  property  would  not  be 
liable  to  attachment.    Fuller  v.  Hasbronck,  8  N.  W.  Rep.  697. 

In  all  the  cases  in  which  the  courts  have  held  the  instrument 
to  be  an  assignment,  the  statutes  rendered  an  assignment  with 
preferences  absolutely  void  without  declaring  that  the  property 
became  a  trust  fund,  as  in  Bonns  v.  Carter,  31  N.  W.  Sep.  381 ; 
Winner  v.  Hoyt,  28  id.  387 ;  Wilkes  v.  Walker,  53  Am.  Rep. 
706  ;  Page  v.  Smith,  24  Wis.  368.  And  in  those  cases  in  which 
the  preference  was  declared  invalid  by  the  statute,  the  creditors 
did  not  attempt  to  raise  the  question  by  seizing  the  property  and 
claiming  the  preference  the  statute  condemned,  but  by  proceed- 
ing in  equity  to  have  the  property  declared  a  trust  fund  for  the 
benefit  of  all  the  creditors.  Martin  v.  Hausman,  14  Fed.  Eep.  160 ; 
Clapp  V.  Dittman,  21  id.  15 ;  Dahlman  v.  Jacobs,  15  id.  868 ; 
Clapp  V.  Nordmeyer,  25  id.  71;  Woonsocket  Co.  v.  Falley,  30 
id.  808 ;  Freund  v.  Yaegerman,  26  id.  812 ;  Holt  v.  Bancroft,  30 
Ala.  193;  Preston  v.  Spalding,  120  111.  208,  10  N.  E.  Rep.  903; 
Hide  &  L.  Nat'l  Bank  v.  Rehm,  18  N,  E.  Rep.  788 ;  White  v. 
Cotzhausen,  9  Sup.  Ct.  Rep.  309. 

An  attaching  creditor  cannot  raise  the  question.     Waterman 
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V.  Silberberg,  2  S.  W.  Rep.  6 ;  Berry  v.  O'Connor,  21  N.  W. 
Rep.  840 ;  Campbell  v.  Colorado  C.  &  I.  Co.,  10  Pac.  Rep.  248 ; 
Atherton  &  Co.  y.  Ives,  20  Fed.  Rep.  894 ;  Barrill,  ABsignments; 
§165. 

The  mortgage,  neither  alone,  nor  in  connection  with  the  other 
mortgages,  was  an  assignment  for  the  benefit  of  creditors ;  and  it 
is  in  soch  assignments  only  that  a  preference  is  prohibited.  With 
this  exception  the  policy  of  this  territory  is  in  the  line  of  the 
common  law  which  permits  preferences,  there  being  no  fraud  in 
the  transaction.  §  2021.  The  assignment  in  which  a  preference 
is  void  is  an  assignment  executed  in  conformity  with  that  title, 
and  is  an  assignment  under  which  the  assignee  is  vested  with  the 
legal  title  to  the  property,  and  is  required  to  file  an  inventory, 
give  a  bond,  and  ultimately  account  for  the  discharge  of  his  trust. 
The  cases  referred  to  by  appellant,  when  examined  in  connection 
with  the  statutes  under  which  they  arose,  present  nothing  counter 
to  this  position.  The  doctrine  deduced  from  the  authorities  and 
which  accords  with  the  statutes  granting  the  right  to  prefer  gen- 
erally, but  withholding  it  in  the  case  of  a  general  assignment,  is 
this :  When  the  debtor  recognizes  hopeless  insolvency,  and  de- 
termines to  yield  to  his  creditors  control  of  his  entire  property,  he 
must  allow  them  all  to  participate  equally ;  the  law  declares  in- 
valid every  device  by  which  he  would  prevent  this.  But  where 
he  hopes  to  retrieve  his  position  and  expects  to  continue  to  exer- 
cise control  over  his  property,  he  may,  save  as  against  proceed- 
ings in  mvituniy  exclude  all,  or  as  many  as  he  sees  fit.  The  par- 
ties did  not  contemplate  the  abandonment  of  the  business  and 
property,  at  least,  such  was  not  the  intention  of  the  mortgagors. 
That  the  chattel  mortgages  did  not  constitute  an  assignment 
within  the  meaning  of  the  statute  prohibiting  preferences,  see 
Aulman  v.  Aulman,  32  N.  W.  Rep.  240;  Field  v.  Fisher,  id. 
888 ;  Gage  v.  Parry,  29  id.  822 ;  In  re  Gnyer,  id.  826 ;  In- 
gram V.  Osborne,  85  id.  804 ;  Noyes  v.  Schner,  id.  810 ;  Davis 
V.  Scott,  34  id.  363 ;  Southern  W.  L.  Co.  v.  Haas,  88  id.  667 ; 
Van  Patten  v.  Thompson,  34  id.  768 ;  Talbott  v.  Ewlatt,  7  S.  W. 
Rep.  680 ;  Tootle  v.  Coldwell,  1  Pac.  Rep.  329 ;  Waterman  v. 
Silberberg,  2  8.  W.  Rep.  578 ;  Gilbert  v.  McCorkle,  11  N.  E. 
Rep.  296  ;  Lamar  v.  Poole,  2  S.  E.  Rep.  322 ;  Stix  v.  Saddler,  9 
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N.  E.  Hep.  905  ;  Magovem  ▼.  Richard,  3  S .  E.  Rep.  340 ;  Cald- 
well v.  Orittenden,  23  N.  W.  Hep.  646 ;  Campbell  v.  Colorado 
C.  &  I.  Co.,  10  Pac.  Rep.  248 ;  Doremus  v.  O'Hara,  1  Ohio  St 
45 ;  Atkinson  v.  TomlinBon,  id.  237 ;  Bates  v.  Coe,  10  Conn.  280 ; 
Henshaw  v.  Sumner,  23  Pick.  442 ;  Elgin  N.  W.  Co.  ▼.  Meyer, 
80  Fed.  Rep.  659. 

The  measure  of  damages  is  the  full  amount  due  on  the  mort- 
gage, although  in  excess  of  the  value  of  the  property  after  de- 
ducting the  amount  due  on  the  first  mortgage.  The  case  of 
Eeith  y.  Haggart,  33  N.  W.  Rep.  465,  decided  by  this  court,  is 
distinguishable  for  two  reasons :  1.  Only  a  portion  of  the  mort- 
gaged property  was  seized.  2.  The  balance  that  was  not  seized 
was  more  than  safiScient  to  pay  the  mortgage  debt. 

Spsnoes,  J.  {After  stating  the  facts  as  above.)  This  action 
was  brought  to  recover  from  the  defendant  the  value  of  a  stock 
of  merchandise  alleged, to  have  been  by  him  converted  to  his  own 
use.  The  plaintiffs  were  mortgagees  of  said  property,  and  in  pos- 
session thereof  at  the  time  of  the  alleged  conversion.  The  de- 
fendant was  sheriff,  and  levied  upon  such  property  by  virtue  of 
certain  writs  of  attachment  to  him  duly  issued  against  the  prop- 
erty of  J.  E.  Johnson  &  Co.,  at  the  suit  of  certain  of  their  cred- 
itors. The  mortgage  under  which  plaintiffs  claim  was  executed 
by  said  firm  of  J.  E.  Johnson  &  Co.  The  sufficiency  of  the  a^ 
tachment  proceedings  upon  their  face  to  justify  the  sheriff  in 
making  levy  upon  the  property  of  the  defendants  therein  (J.  K 
Johnson  &  Co.)  is  conceded. 

In  April,  1883,  J.  K.  Johnson  and  one  M.  J.  Mendelson  formed 
a  special  partnership  for  the  purpose  of  conducting  a  general  mer- 
cantile business,  of  which  said  Johnson  was  the  general,  and  said 
Mendelson  the  special  partner.  This  partnership  continued  until 
the  following  September,  when  it  was  dissolved,  Mendelson  with- 
drawing from  the  firm.  Thereapon  said  Johnson  and  one  Har- 
vey Boaz  formed  a  partnership,  either  general  or  special,  and  of 
which  it  is  claimed  that  Boaz  was  special  partner,  under  the  firm 
name  of  Johnson  &  Co.,  and  consisting  of  Johnson  and  Boaz,  and 
taking  the  stock  of  merchandise  owned  by  the  former  firm  of 
Johnson  &  Co.  at  an  agreed  price  of  $15,000 ;  Boaz  paying  Men- 
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delson  $10,000  of  this  sum,  and  coatributing  that  amount  in  the 
goods  thus  obtained  from  Mendelson's  interest  in  the  original 
firm,  as  his  part  of  the  capital  in  the  new  firm,  as  the  agreement 
was,  and  the  new  firm  of  J.  K.  Johnson  &  Co.  giving  Mendelson 
their  notes  for  the  residue  of  his  interest  in  the  old  firm.  The 
new  firm  (Johnson  and  Boaz),  under  the  same  name  as  the  old 
firm,  continued  the  same  business,  at  the  same  place,  with  practi- 
callj  the  same  stock  of  merchandise,  until  Ifovember  12,  1883. 
On  that  day  the  firm  of  J.  K.  Johnson  &  Co.  executed  several 
chattel  mortgages,  each  on  all  the  goods  and  merchandise  of  said 
firm,  including  the  fixtures  and  furniture  in  their  store,  in  the 
aggregate  for  the  sum  of  $37,678.70,  to  several  of  the  creditors  of 
said  firm;  the  first  of  which  was  for  $10,373.46,  to  the  Citizens' 
National  Bank  of  Grand  Forks;  the  next  for  $16,718.19,  to  the 
plaintifEs  herein ;  and  the  third,  to  certain  other  creditors,  for 
$10,587.05.  These  mortgages  were  executed  in  the  order  named, 
a  few  moments'  time  only  intervening  between  the  execution  of 
each,  at  a  very  late  hour  of  the  night  of  November  12,  1883. 
All  of  the  mortgaged  property  was  taken  possession  of  by  an 
agent  of  the  several  mortgagees,  without  objection  on  the  part  of 
the  mortgagors,  and  on  the  same  day  they  commenced  the  sale  of 
such  property  with  the  consent  of  the  mortgagors,  and  continued 
selling  such  goods  at  private  sale  under  said  mortgages  for  several 
days,  when  the  remaining  portion  of  such  property  was  levied 
upon  and  taken  possession  of  under  an  attachment  issued  against 
the  property  of  the  mortgagors  in  favor  of  certain  of  their  cred- 
itors not  secured  by  said  mortgages.  Such  levy  by  the  defendant 
upon  said  property  under  said  attachments  constituted  the  alleged 
conversion  in  this  action.  On  the  trial  the  plaintiffs  recovered 
judgment  for  the  amount  of  their  mortgage  debt  and  interest. 

It  is  claimed  by  the  appellant  that  the  several  mortgages  exe- 
cuted by  the  firm  of  J.  K.  Johnson  &  Co.  constituted  an  assign- 
ment for  the  benefit  of  creditors,  under  section  4660  of  the  Com- 
piled Laws  of  this  territory,  and  tliat  such  assignment  is  void 
because  of  preferences,  and  hence  that  said  mortgaged  property 
was  subject  to  attachment  at  the  suit  of  other  creditors  of  said  firm. 

What  interest  or  title  to  the  property  in  question  did  the  plain- 
tifis  acquire  under  the  chattel  mortgage  executed  to  them  ? 
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In  considenDg  this  qneetion  we  shall  assume,  for  the  purposes 
of  this  case,  that  the  mortgages  were  properly  executed  and  filed 
after  having  been  witnessed  in  proper  form.  Concededlj,  the 
mortgages  were  executed  to  secure  the  payment  of  actual  bona 
fide  indebtedness  in  favor  of  the  plaintifb,  and  to  each  of  the 
parties  to  whom  they  were  given.  The  plaintiff  were  actually  in 
possession  of  the  property  at  the  time  the  defendant  levied  the 
attachments  complained  of,  and  this  by  the  consent  and  with  the 
knowledge  of  the  mortgagors.  The  mortgagors  had  the  right 
legally  to  execute  the  mortgage  for  the  purpose  of  securing  the 
payment  of  the  debt  thereby  intended  to  be  secured.  These  propo- 
sitions are  evident,  and  not  disputed.  But  at  this  point  other 
considerations  enter  into  the  case.  By  section  4660  of  the  Com- 
piled Laws  of  Dakota  it  is  provided :  '^  An  insolvent  debtor  may, 
in  good  faith,  execute  an  assignment  of  property  to  one  or  more 
assignees  in  trust,  toward  the  satisfaction  of  his  creditors,  in  con* 
formity  to  the  provisions  of  this  title ;  subject,  however,  to  the 
provisions  of  this  Code  relative  to  trusts,  and  fraudulent  transfers, 
and  to  the  restrictions  imposed  by  law  upon  assignments  by  special 
partnerships,  by  corporations,  or  by  other  specified  classes  of  per- 
sons ;  provided,  moreover,  that  such  assignment  shall  not  be  valid 
if  it  be  upon  or  contain  any  trust  or  condition  by  which  any  cred- 
itor is  to  receive  a  preference  or  priority  over  any  other  creditor, 
but  in  such  case  the  property  of  the  insolvent  shall  become  a  trust 
fund,  to  be  administered  in  equity  in  the  district  court,  and  shall 
inure  to  the  benefit  of  all  the  creditors  in  proportion  to  their  re- 
spective claims  and  demands." 

We  think  the  evidence  shows  conclusively  that  the  mortgagors 
were,  at  the  time  of  the  execution  of  these  several  mortgages,  in- 
solvent, and  unable  to  pay  their  obligations  as  they  matured,  and 
that  by  means  of  these  mortgages  they  transferred,  when  they 
also  surrendered  possession  of  the  property  therein  mentioned,  as 
they  did  immediately  upon  the  execution  of  the  mortgages,  sub- 
stantially all  of  their  property  and  eflEects.  The  aggregate  of  the 
amount  of  the  mortgages  executed  by  them  was  greatly  in  exces> 
of  the  value  of  all  their  property. 

Johnson,  the  general  partner  of  the  firm,  testifies  that  the  prop- 
erty mortgaged  was  not  worth  to  exceed  $30,000,  and  that  it  was 


1889.]  BTBAW  V.   JEKK3.  421 

all  the  property  owned  by  the  firm.  The  mortgages  are  shown 
to  have  exceeded  $37,000,  and  there'  was  other  indebtedness, 
amonnting,  in  the  aggregate,  to  a  large  sum. 

It  is  evident  that,  at  the  time  of  the  execation  of  these  mort- 
gages, the  members  of  the  firm  which  executed  them  —  the  gen- 
eral  partner,  at  all  events  —  knew  that  the  firm  was  hopelessly  in- 
solvent, and  that  there  was  no  prospect  or  intention  of  resuming 
the  business ;  that  it  was  impractical  and  impossible  to  do  so.  So 
slight  was  the  hope  that  the  business  could  be  continued  by  the 
firm  that  immediately  the  very  next  act  that  was  done  after  the 
execution  of  the  mortgages  was  to  permit,  if  not  to  deliver,  pos- 
session of  the  entire  property  to  pass  to  the  mortgagees,  who  be- 
gan selling  the  goods,  with  the  consent  of  the  mortgagors,  at  the 
opening  of  the  store  in  the  morning  following  the  night  of  the 
execution  of  these  transfers.  It  is  equally  apparent  that  it  was 
the  intention  of  these  mortgagors  to  give  to  these  plaintiffs  and 
others  to  whom  these  mortgages  were  given  a  preference  over  all 
other  creditors.  It  cannot  be  successfully  disputed  that  the  ex- 
ecution of  these  mortgages  was  in  pursuance  of  a  scheme  to  ap- 
propriate the  entire  assets  of  this  firm  to  the  persons  and  firms 
obtaining  the  mortgages,  to  the  exclusion  of  the  other  creditors 
of  the  firm,  and  that  this  method  was  adopted  so  as  to  escape  the 
effect  of  a  formal  assignment  containing  such  preferences.  This 
was  doubtless  the  design  of  all  parties  to  these  instruments. 

The  purpose  of  the  section  of  the  Compiled  Laws  before  quoted 
IS  manifest.  It  is  to  make  equal  distribution  of  the  assets  of  an 
insolvent  debtor,  who  shall  voluntarily  assign  all  his  property 
among  his  creditors  according  to  their  several  debts.  It  renders 
an  assignment  containing  preferences  invalid,  and,  notwithstand- 
ing such  preferences,  gives  to  every  creditor  the  absolute  right  to 
share  ratably  in  the  distribution  of  the  assets  of  the  insolvent. 
Its  design  is  to  prevent  preferences  among  creditors  at  the  mere 
caprice  of  the  insolvent.  It  is  remedial  in  its  nature,  and  must 
be  construed  liberally,  and  so  as  to  accomplish  the  purposes  for 
which  it  was  enacted.  Insolvent  debtors  must  not  be  permitted 
to  evade  its  provisions  merely  by  adopting  the  forms  of  other 
legal  instruments,  whether  judgment  by  confession  or  mortgages, 
or  by  calling  the  instrument  by  which  the  transfer  of  all  his  prop- 
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ertj  is  effected  to  creditore  of  liis  choice,  to  the  exclusion  of  otheis 
of  them,  Bomething  —  any  thing  —  less  or  different  than  an  as- 
signment. Under  this  statute,  whenever  an  insolvent  debtor 
makes  a  general  disposition  of  all  his  property  and  effects,  whether 
to  all  or  only  a  part  of  his  creditors,  thereby  abandoning  his  busi- 
ness, or  putting  himself  in  such  situation  that  it  is  impossible  for 
him  to  continue  in  it,  he  has  made  a  voluntary  assignment ;  and 
this,  whether  the  instrument  by  which  the  operation  is  effected 
be  by  means  of  an  instrument  usually  denominated  an  '^  assign- 
ment," or  by  mortgage  or  confession  of  judgment,  or  by  several 
of  either  or  both.  So  long  as  the  instrument  employed  by  the 
debtor,  whatever  it  be  called,  works  an  absolute  transfer  of  sub- 
stantially all  the  property  and  effects  of  the  insolvent  from  him 
to  another  or  others  with  a  design  on  his  part  that  it  shall  do  so, 
and  that  his  connection  with  the  business  shall  cease,  it  is  a  vol- 
untary assignment  on  his  part  under  the  statute  in  question. 
Harkrader  v.  Leiby,  4  Ohio  St.  602.  In  that  case  the  defendant, 
Leiby,  was  insolvent,  and  executed  a  mortgage  upon  the  greater 
portion  of  his  property  —  substantially  all  of  it  —  with  the  in- 
tent to  prefer  certain  of  his  creditors.  The  statute  of  Ohio  pro- 
vides that  '^  an  assignment  of  property  in  trust,  which  shall  be 
made  by  debtors  to  trustees  in  contemplation  of  insolvency,  with 
a  design  to  prefer  one  or  more  creditors  to  the  exclusion  of  others, 
shall  be  held  to  inure  to  the  benefit  of  all  the  creditors  in  prop(N> 
tion  to  their  respective  demands."  It  was  contended  that  under 
this  statute  the  mortgage  could  not  be  held  to  be  an  assignment ; 
that  it  merely  created  a  lien  upon  the  property  mortgaged,  and 
was  not  a  conveyance  of  it ;  and  that  the  mortgagee  was  not  a 
trustee  for  creditors.  The  court,  in  its  opinion  in  the  case,  said : 
*^  To  bring  a  case  within  the  operation  of  the  law  there  must  be 
a  transfer  or  conveyance  of  property,  or  some  valuable  interest 
belonging  to  the  insolvent  debtor,  in  view  of  his  insolvency,  to  be 
held  by  the  person  taking  it,  for  the  benefit  of  some  one  or  more 
of  the  creditors  of  the  debtor  other  than  himself.  But  we  are 
clearly  of  opinion  that  an  assignment,  by  way  of  mortgage,  may 
affect  such  transfer ;  and  in  such  case  the  mortgagee  becomes  a 
trustee  for  such  creditor  or  creditors."  And  again  they  say:  "  We 
are  not  construing  a  penal  statute.    This  statute  is  of  the  most 
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beneficial  character,  and  the  tiniform  langaage  of  the  coart  has 
been  that  it  ought  to  receive  a  mo&t  liberal  constrnction.  It  pro- 
motes justice  and  equity,  by  compelling  an  equal  distribution  of 
the  effects  of  an  insolyent  debtor  among  those  equally  entitled ; 
*  *  *  that  it  allows  the  debtor  to  use  his  property  for  the 
payment  or  security  of  any  of  his  debts.  But  as  soon  as  he 
attempts  to  create  a  trust  with  a  preference  for  any  of  his  cred- 
itors, by  surrendering  any  of  his  property,  the  statute  steps 
in  and.  declares  it  a  trust  for  all ;  that  when  he  puts  his  prop- 
erty beyond  his  power  for  such  purpose  the  law  deprives  him  of 
all  ability  to  direct  or  control  its  distribution.  The  statute  was 
passed  to  furnish  the  remedy,  and  should  be  so  construed  as  to  make 
it  effectual.  This  can  only  be  done  by  looking  at  its  spirit  and 
purpose,  and  holding  cases  falling  within  the  mischief  intended  to 
be  remedied  to  be  within  the  act.'*  The  decision  was  approved 
in  Dickson  v.  Rawson,  5  Ohio  St.  224. 

Decisions  to  the  same  effect  have  been  made  by  the  courts  of 
many  of  the  states.  Thus,  in  Burrows  v.  Lehndorff,  8  la.  96, 
the  court  construed  a  section  of  the  Iowa  C!ode  which  provides 
that  no  general  assignment  of  an  insolvent,  or  in  contemplation  of 
insolvency  for  the  benefit  of  creditors  of  the  assignor,  shall  be  valid, 
unless  it  be  made  for  the  benefit  of  all  his  creditors  in  proportion 
to  their  respective  claims.  The  defendant  in  that  case,  being  in- 
solvent, executed  in  the  course  of  two  days  five  chattel  mortgages 
and  a  deed  of  trust  for  the  purpose  of  securing  some  of  his  cred- 
itors, but  not  all  of  them.  The  court  held  that  these  instruments, 
though  executed  upon  different  days  and  to  different  parties,  con- 
stituted an  assignment  by  which  some  creditors  were  preferred  to 
the  exclusion  of  others ;  that  it  was  invalid.  See,  also,  Lampson 
V.  Arnold,  19  la.  479. 

In  Winner  v.  Hoyt,  66  Wis.  227,  28  N.  W.  Eep.  380,  several 
chattel  mortgages  were  made  and  assignments  of  accounts  by  the 
various  debtors.  There  was,  however,  no  formal  assignment.  The 
court  held  that  these  instruments,  construed  together,  consti- 
tuted one  paper,  using  this  language :  "  The  mere  fact  that  the 
transfer  was  effected  by  eleven  different  instruments,  instead  of 
one,  did  not  prevent  the  transaction  from  being  in  substance  and 
effect  an  assignment.     It  is  not  so  much  the  form  as  the  effect 
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which  is  to  be  considered.  *  *  *  If  we  look  to  the  sub- 
stAnoe.and  purpose  of  the  whole  transaction,  instead  of  mere  forms, 
there  seems  to  be  no  escape  from  the  conclusion  that  it  was  in 
legal  effect  a  voluntary  assignment  or  transfer  of  all  the  propertj 
of  the  debtors  for  the  benefit  of  the  particular  creditors  named ; 
hence  was  a  preference.  Such  being  the  substance  of  the  trans- 
action, it  was  in  direct  violation  of  the  statute.'^ 

The  statute  of  Kentucky,  upon  this  subject  of  insolvents  mak- 
ing assignments,  is  somewhat  different  from  that  of  this  territory, 
but  it  is  intended  for  the  same  purpose.  And  it  was  held  in  Thomp- 
son V.  Heffner,  11  Bush,  359,  that  ^^  if  the  facts  are  such  as  to  show 
that,  at  the  time  of  making  a  mortgage  preferring  one  creditor 
over  another,  the  debtor  must  have  known  he  was  insolvent,  it 
will  be  within  the  statute." 

In  Illinois  it  is  provided,  by  section  13  of  the  voluntary  assign- 
ment  act  of  that  state,  that  "  every  provision  in  any  assignment 
hereafter  made  in  this  state  providing  for  the  payment  of  one 
debt  or  liability  in  preference  to  another,  shall  be  void,  and  all 
debts  and  liabilities  within  the  provisions  of  the  a£(&ignment  shall 
be  paid  j?7*o  rata  from  the  assets  thereof."  The  supreme  court  of 
that  state,  in  Preston  v.  Spaulding,  120  lU.  208,  10  N.  E.  Eep. 
903,  had  occasion  to  construe  this  statute  with  reference  to  the 
effect  of  certain  transfers  of  property  made  by  an  insolvent  debtor, 
but  not  by  formal  assignment,  by  which  certain  of  his  creditors 
were  preferred,  and  in  doing  so  employed  the  following  language: 
"  When  he  [the  debtor]  reaches  the  point  where  he  is  ready  and 
determines  to  yield  the  dominion  of  his  property,  and  makes  an 
assignment  for  the  benefit  of  his  creditors,  under  the  statute,  this 
act  declares  that  the  effect  of  such  assignment  shall  be  the  sur- 
render and  conveyance  of  all  his  estate,  not  exempt  by  law,  to  his 
assignee,  rendering  void  all  preferences,  and  bringing  about  the 
distribution  of  his  estate  equally  among  his  bona  fide  creditors. 
And  we  hold  that  it  is  within  the  spirit  and  intent  of  the  statute 
that  when  the  debtor  has  formed  a  determination  to  voluntarily 
dispose  of  his  whole  estate,  and  has  entered  upon  that  determina- 
tion, it  is  immaterial  into  how  many  parts  the  performance  or 
execution  of  his  determination  may  be  broken.  The  law  will  re- 
gard all  his  acts  having  for  their  object  and  effect  the  disposition 
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of  his  estate  as  parts  of  a  single  transaction,  and  on  the  execution 
of  the  formal  assignment  it  will,  under  the  statute,  draw  to  it, 
and  the  law  will  regard  as  embraced  within  its  provisions,  all 
prior  acts  of  the  debtor  having  for  their  object  and  purpose  the 
voluntary  transfer  or  disposition  of  his  estate  to  or  for  creditors; 
and  if  any  preferences  are  shown  to  have  been  made  or  given  by  the 
debtor,  or  to  one  creditor  over  another,  in  such  disposition  of  his 
estate,  full  effect  will  be  given  the  assignment,  and  such  prefer- 
ences will,  in  a  court  of  equity,  be  declared  void,  and  set  aside  as 
in  fraud  of  the  statute." 

By  a  statute  of  the  state  of  Missouri,  it  is  provided  that  ^'  every 
voluntary  assignment  of  lands,  tenements,  goods,  chattels,  effects, 
and  credits,  made  by  a  debtor  to  any  person  in  trust  for  his  cred- 
itors^ shall  be  for  the  benefit  of  all  the  creditors  of  the  assignor,  in 
proportion  to  their  respective  claims ;  and  every  each  assignment 
shall  be  proved  or  acknowledged  and  certified  and  recorded  in  the 
same  manner  as  is  prescribed  by  law  in  cases  wherein  real  estate 
is  conveyed."  Bev.  St.  Mo.,  §  354.  The  court,  in  considering  the 
effect  of  this  statute  in  a  case  where  the  insolvent  debtor  had  mort- 
gaged all  of  his  property  to  secure  a  part  of  his  creditors,  and  sur- 
rendered the  property  so  mortgaged  to  them,  said :  ^^  Under  this 
provision  of  law,  a  merchant  may  give  a  mortgage  or  a  deed  of 
trust  in  part  or  all  of  his  property  to  secure  one  or  more  of  his 
creditors,  thus  preferring  them  ;  but  he  cannot  convey  the  whole 
of  his  property  to  one  or  more  creditors,  and  stop  doing  business. 
Such  turning  over  and  virtually  declaring  insolvency  brings  the 
instrument  or  act  by  which  it  is  done  within  the  assignment  law 
of  MiBSonri,  which  requires  a  distribution  of  the  property  of  the 
failing  debtor  for  the  benefit  of  all  the  creditors  in  proportion  to 
their  respective  claims."  Kellog  v.  Richardson,  19  Fed.  Rep.  70. 
This  construction  was  approved  by  Mr.  Justice  Milleb  in  Perry 
V.  Corby,  21  Fed.  Rep.  737 ;  and  in  Kerbs  v.  Ewing,  22  Fed. 
Rep.  693,  Judge  MoCrabt,  speaking  in  reference  to  the  same 
statute,  says:  ^^No  matter  what  the  form  of  the  instrument, 
where  a  debtor,  being  insolvent,  conveys  all  his  property  to  a  third 
party  to  pay  one  or  more  creditors,  to  the  exclusion  of  others, 
such  a  conveyance  would  be  construed  to  be  an  assignment  for  the 
benefit  of  all  the  creditors." 
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The  supreme  court  of  the  United  States  has  reoentlj  had  occa- 
sion to  consider  the  effect  of  the  execution  by  an  insolvent  debtor 
of  various  instruments  upon  different  days  and  to  different  persons^ 
and  by  which  they  were  preferred  to  other  creditors,  with  refer- 
ence to  the  Illinois  statute  before  cited.  In  that  case  (White  v. 
Cofczhausen,  129  U.  S.  329,  9  Sup.  Ct.  Rep.  309)  Judge  Hablas, 
delivering  the  opinion  of  the  court,  says :  "  We  agree  with  the 
supreme  court  of  Illinois  that  this  statute,  being  remedial  in  its 
character,  must  be  liberally  construed ;  that  is,  construed  ^  largely 
and  beneficially,  so  as  to  suppress  the  mischief  and  advance  the 
remedy.'  *  *  *  If,  then,  we  avoid  overstrict  construction, 
and  regard  substance  rather  than  form,  if  effect  be  given  to  this 
legislation,  as  against  mere  devices  that  will  defeat  the  object  of 
its  enactment,  the  several  writings  executed  by  Alexander  White, 
Jr.,  all  about  the  same  time,  to  his  mother,  sisters  and  brother, 
whereby,  in  contemplation  of  his  bankruptcy,  and  according  to  a 
plan  previously  formed,  he  surrendered  his  entire  estate  for  their 
benefit,  to  the  exclusion  of  all  other  creditors,  must  be  deemed  a 
single  instrument,  expressing  the  purposes  of  the  parties  in  con- 
summating one  transaction,  and  operating  as  an  assignment  or  trans- 
fer under  which  the  appellee  Cotzhausen,  may  claim  equality  of 
right  with  the  creditors  so  preferred.  It  is  true  there  was  not 
here,  as  in  Preston  v.  Spaulding,  a  formal  deed  of  assignment  by 
the  debtor  under  the  statute ;  but  of  what  avail  will  the  statute  be 
in  securing  equality  among  the  creditors  of  a  debtor  who,  being 
insolvent,  has  determined  to  yield  the  dominion  of  his  entire  estate, 
and  surrender  it  for  the  benefit  of  creditors,  if  some  of  them  can 
be  preferred  by  the  simple  device  of  not  making  a  formal  assign- 
ment, and  permitting  them  under  the  cover  or  by  means  of  con- 
veyances, bills  of  sale,  or  written  transfers,  to  take  his  whole  estate 
on  account  of  their  respective  debts,  to  the  exclusion  of  other 
creditors  ?  If  Alexander  White,  Jr.,  intending  to  surrender  all 
his  property  for  the  benefit  of  his  creditors  and  to  stop  business, 
had  excepted  from  the  conveyances,  bill  of  sale,  and  transfers  ex- 
ecuted to  his  mother,  sisters  and  brother  a  relatively  small  amount 
of  property,  and  had  shortly  thereafter  made  a  general  assignment 
under  the  statute,  it  could  not  be  doubted,  under  the  decision  in 
Preston  v.  Spaulding,  and  in  view  of  the  facts  here  disclosed,  that 
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such  conveyances,  bill  of  sale,  and  transfers  would  have  been  held 
void  as  giving  forbidden  preferences  to  particular  creditors,  and 
Lis  assignment  would  have  been  held,  at  the  suit  of  other  creditors, 
to  embrace,  not  simply  the  property  owned  by  him  when  it  was 
made,  but  all  that  he  previously  conveyed,  sold,  and  transferred 
to  his  mother,  sisters  and  brother.  But  can  he,  having  the  inten- 
tion to  quit  business  and  surrender  his  entire  estate  to  creditors, 
be  permitted  to  defeat  any  such  result  by  simply  omitting  to  make 
a  formal  assignment,  and  by  including  the  whole  of  his  property 
in  conveyances,  bills  of  sale,  and  transfers  to  the  particular  cred- 
itors whom  he  desires  to  prefer  ?  Shall  a  failing  debtor  be  allowed 
to  employ  indirect  means  to  accomplish  that  which  the  law  pro- 
hibits to  be  done  directly  ?  These  questions  must  be  answered  in 
the  negative.  They  could  not  be  answered  otherwise  without  sug- 
gesting an  easy  mode  by  which  the  entire  object  of  this  legislation 
may  be  defeated." 

It  is  true  that  none  of  the  statutes  referred  to  are  precisely  like 
the  one  we  are  called  upon  to  construe  in  this  case.  But  their 
spirit  and  purpose  are  similar.  It  is  evident  that  the  object  of  this 
act  is  to  prevent  an  insolvent  debtor,  by  any  form  of  instrument, 
from  conveying  or  transferring  all,  or  practically  all,  of  his  prop- 
erty to  one  or  more  of  his  creditors  to  the  exclusion  of  all  others. 
Any  other  construction  would  render  the  statute  futile,  and  enable 
such  a  debtor,  by  the  merest  evasion,  to  accomplish  an  object  for- 
bidden by  law. 

What  possible  difference  can  it  make  what  the  form  of  the  in- 
strument is,  if  it  be  effectual  to  transfer  the  property  and  create 
the  fund  ?  Of  what  avail  is  the  statute  if  an  insolvent  debtor, 
notwithstanding  its  provisions  against  preferences  in  assignments, 
may,  by  means  of  a  mortgage  or  a  confessed  judgment,  secure  to 
one  or  more  of  his  creditors  all  of  their  indebtedness  against  him, 
and  leave  the  others  entirely  unprovided  for?  The  object  of  the 
statute  was  to  prevent  and  defeat  preferences,  and  it  must  be  so 
construed  as  to  accomplish  its  purpose.  It  is  unreasonable  and 
absurd  to  suppose  that  the  legislature,  when  it  enacted  that  there 
should  be  no  preferences  in  assignments  of  insolvent  debtors,  yet 
left  it  easy  and  convenient  for  such  persons  to  accomplish  the  same 
object  by  designating  the  instrument  by  which  it  was  accomplished 
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by  another  name.  Sncli  a  constraction  would,  in  effect,  nnlUfy 
the  statute,  and  render  it  nugatory  and  meaningless.  This  con- 
struction of  the  statute  works  no  hardship  upon  any  class  of  cred- 
itors or  the  debtor  himself.  The  latter  may  still,  under  section 
4654  of  the  Compiled  Laws,  pay  or  secure  the  claim  of  one  cred- 
itor in  prefereuceto  another,  and,  though  financially  embarrassed, 
may  sell  and  transfer  property  for  the  payment  in  good  faith  of 
his  obligations.  Field  v.  Geohegan,  125  111.  70,  16  N.  E.  Bep. 
912;  White  V.  Cotzhausen,  supra.  But  he  cannot,  when  vdbxA- 
vent  and  on  the  brink  of  bankruptcy,  knowing  that  he  must 
abandon  his  business  and  surrender  his  property  to  his  creditors 
for  their  benefit,  by  any  device  or  make-shift,  transfer  all  his  ef- 
fects to  one  or  several  of  them,  to  the  exclusion  of  all  others. 
Under  such  circumstances  his  assignment,  if  he  make  one,  by 
whatever  form  of  instrument,  is  for  the  benefit  of  all  his  credit- 
ors equally,  in  proportion  to  their  demands  against  him. 

This  view  of  the  effect  of  this  statute  upon  the  several  mort- 
gages in  question  under  which  the  plaintiffs  claim  does  not,  how- 
ever, necessitate  a  reversal  of  the  judgment  appealed  from.  It 
will  be  observed  that,  while  the  statute  of  this  territory  before  re- 
ferred to,  provides  that  assignments  containing  preferences  shall 
not  be  valid,  it  does  not  make  them  absolutely  invalid  for  every 
purpose.  The  mortgages  themselves  do  not  indicate  that  there 
are  any  other  creditors,  and  it  has  only  been  demonstrated  that 
there  are  others  by  proof  independent  of  them.  It  will  be  further 
observed  that  by  this  statute  it  is  also  provided  that,  if  such  as- 
signment be  upon  or  contain  any  contract  or  condition  by  which 
any  creditor  ia  to  receive  a  preference  or  priority  over  any  other 
creditor,  the  property  of  the  insolvent  shall  become  a  trust  fund, 
to  be  administered  in  equity  in  the  district  court,  and  shall  inure 
to  all  of  the  creditors  in  proportion  to  their  respective  claims  or 
demands.  Under  this  provision  of  the  statute,  while  the  mort- 
gages under  which  the  plaintiffs  claim  must  be  considered  as  an 
assignment  by  the  mortgagors,  in  view  of  all  the  facts  in  this  case, 
and  invalid  as  an  assignment  because  of  the  preference  secured  by 
it,  yet  it  was  suflicient,  when  accompanied  by  the  delivery  of  pos- 
session of  the  property,  to  pass  the  title  from  the  mortgagors,  and 
vest  it  in  the  plaintiffs  and  their  co-mortgagees  as  a  trust  fund,  of 


1889.]  .  STRAW   V.    JENK8.  429 

which  they  became  trustees  for  the  benefit  of  all  the  creditors  of 
the  assignors.  As  snch  trustees  they  have  the  right  to  maintain 
this  action  against  the  defendant,  and  to  hold  the  property  until 
an  assignee  or  receiver  shall  be  appointed  by  the  district  court  to 
take  charge  and  administer  the  fund  under  its  direction. 

The  mortgages  are  valid  instruments  as  such,  as  between  the 
parties,  and  were  based  upon  adequate  consideration.  For  the 
reasons  that  the  mortgagors  were  insolvent  at  the  time  of  the  ex- 
ecution of  the  mortgages,  and  by  that  means  conveyed  and  trans- 
ferred substantially  all  their  property,  they  were  held  under  the 
assignment  law  of  this  territory  to  constitute  an  assignment.  The 
law  does  not  tolerate  preferences  in  such  instruments,  and  declares 
them  invalid.  But  it  does  not  effect  a  reconveyance  of  the  prop- 
erty to  the  assignor.  On  the  contrary,  the  assignor,  by  the  execu- 
tion of  the  instruments  of  assignment,  has  divested  himself  of 
his  property,  and  has  placed  it  beyond  his  ability  to  direct  or  con- 
trol it  in  any  way.  If  it  contain  or  provide  for  preferences,  to  that 
extent  it  is  invalid ;  but  it  is  still  valid  as  an  assignment  of  his  prop- 
erty, and  by  operation  of  law  the  property  so  assigned  becomes  a 
fund  in  equity,  discharged  from  the  preferences  created  by  the 
assignment,  which  is  to  be  distributed  ratably  among  the  creditors 
of  the  insolvent.  In  other  words,  under  section  4660  of  the  Com- 
piled Laws  of  Dakota,  an  assignment  by  an  insolvent  debtor  con- 
taining preferences  is  valid  as  an  assignment  of  his  property, 
though  invalid  as  to  the  preferences  contained  in  or  secured  by  it, 
and  operates  to  divest  the  assignor  of  the  title  to  his  property, 
and  creates  a  fund  in  equity  in  which  all  his  creditors  are  entitled 
to  share  equally  in  proportion  to  their  respective  claims.  And  the 
person  or  persons  to  whom  such  assignment  is  made,  whatever  its 
form,  became  trustees  of  the  fund  for  the  benefit  of  all  the  cred- 
itors ;  and  the  fund  is  to  be  administered  under  the  direction  of 
the  court,  and  is  to  all  intents  and  purposes  in  the  custody  of  tlie 
law.  The  statute  declaring  such  preferences  void  was  not  enacted 
for  the  purpose  of  enabling  other  creditors  to  gain  a  preference 
by  attachment  proceedings  or  otherwise  against  the  assignor.  On 
the  contrary,  its  purpose  was  to  prevent  preferences,  and  compel 
an  equal  distribution  of  the  assets  of  the  debtor.  The  attaching 
creditors  are  in  no  better  situation  than  the  mortgagees.    The 
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mortgages  were  given  to  secare  debts  honestly  owing  bj  the  in- 
solvents and  withoat  fraud.  They  are  not  void  as  mortgages,  bat 
as  constitnting,  when  considered  together,  in  view  of  the  facts 
sarronnding  their  execution,  an  assignment  containing  preferences, 
by  an  insolvent  debtor,  of  all  his  property.  The  very  instant  such 
an  assignment  was  executed,  the  property  of  the  debtor  became  a 
fund  in  equity  for  payment  ratably  of  the  claifns  of  all  the  cred- 
itors, and  the  fund  now  so  remains  in  the  hands  of  the  mortgagees 
as  trustees  for  such  purpose. 

The  facts  of  the  case  do  not  bring  it  within  any  of  the  provis- 
ions of  the  Code  of  Civil  Procedure  allowing  attachments  against 
debtor^s  property,  when  considered  with  reference  to  those  stat- 
utes. The  property  attached  was  no  longer  the  property  of  the 
debtor ;  it  had  not  been  disposed  of  to  hinder,  delay  or  defraud 
his  creditors,  witl^in  the  purview  of  the  law  in  regard  to  attach- 
ments, and  when  they  may  issue,  but,  on  the  contrary,  in  payment 
of  liabilities  honestly  owing  by  him.  The  acts  of  the  insolvent  in 
making  the  mortgages  only  became  illegal  when  it  was  established 
that,  being  insolvent,  they  had  conveyed  all  their  property  to  some 
of  their  creditors  to  the  exclusion  of  others,  and  then  only  when 
considered  in  the  light  of  the  statute  in  regard  to  preferences  in 
assignments  made  by  insolvent  debtors.  As  mortgages,  they  were 
valid  as  between  the  parties.  As  an  assignment,  they  were  invalid 
as  to  the  preferences  secured,  but  valid  to  divest  the  title  of  the 
assignors  in  the  property,  and  vest  it  in  the  assignees  for  the  bene- 
fit of  all  the  creditors,  relieved  from  the  preferences.  The  pro- 
visions of  the  statute  became  an  element  of  the  contract,  which 
is  to  be  considered  and  given  effect. 

To  permit  the  defendant  to  gain  a  preference  by  his  attachment 
in  this  case  would  be  to  pervert  both  the  statute  in  regard  to 
when  attachments  may  issue  in  this  territory,  and  that  forbidding 
preferences  by  insolvent  debtors,  to  purposes  for  which  neither 
of  them  were  intended  or  designed.  Such  a  construction  would 
absolutely  defeat  the  intention  of  the  legislature  in  enacting  the 
proviso  contained  in  section  4660  of  the  Compiled  Laws,  and,  in- 
stead of  creating  from  the  property  of  the  insolvent  a  fund  to  be 
administered  in  equity  for  the  benefit  of  all  the  creditors  of  any 
insolvent,  enable  some  who  might  be  more  conveniently  located 
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for  the  purpose  than  others,  or  by  the  consent  of  the  insolvent,  to 
obtain  preferences  by  attachment  proceedings,  and  thus  accom- 
plish the  very  mischief  this  statute  was  intended  to  prevent. 

The  property  became  a  trust  fund  in  equity  the  moment  the 
assignment  was  executed  and  delivered,  and  the  defendant  ob- 
tained no  lien  by  levying  his  attachment.  The  property  was  at 
that  time  in  custodia  legis^  and  not  the  subject  of  attachment  by 
creditors  of  the  insolvent.  The  title  had  passed  as  absolutely 
from  the  assignor  as  though  he  had  made  a  formal  assignment 
without  preferences.  Under  the  statute  they  had  in  effect  made 
an  assignment  of  all  their  property  for  the  benefit  of  their  cred- 
itors without  preferences.  Such  an  assignment  is  not  ground  for 
attachment.  Place  v.  Miller,  6  Abb.  Pr.  (N.  S.)  178 ;  Ebner  v. 
Bradford,  3  id.  248.  And  as  the  same  reasons  apply  whether 
the  partnership  be  considered  general  or  special,  and  an  attach- 
ment under  the  facts  and  circumstances  of  this  case  will  not  lie 
under  either  conclusion,  we  express  no  opinion  on  that  question. 

Damages.  Upon  the  question  of  damages,  we  think  the  trial 
court  adopted  an  erroneous  measure.  By  section  4603,  Oomp. 
Laws,  it  is  provided  that  the  detriment  caused  by  wrongful  con- 
version of  personal  property  is  presumed  to  be  (1)  the  value  of 
the  property  at  the  time  of  the  conversion,  with  interest  from  that 
time ;  (2)  where  the  action  has  been  prosecuted  with  diligence, 
the  highest  market  value  of  the  property  at  any  time  between  the 
conversion  and  the  verdict,  without  interest.  They  could  have 
adopted  either  of  these  rules.  They  did  adopt  the  former,  and 
the  court  has  found,  as  a  fact,  what  the  value  of  the  property  was 
at  the  time  of  the  conversion ;  that  it  was  $22,260.33,  subject, 
however,  to  a  mortgage  in  favor  of  the  Citizens'  National  Bank 
of  Grand  Forks  of  $10,567.58,  upon  which  they  have  realized, 
leaving,  as  the  sum  to  which  the  plaintiffs  would  be  entitled, 
$11,692.75.  We  are  of  opinion  that  this  is  the  proper  measure 
of  damages  to  be  applied  in  this  case.  It  was  so  decided  in  Keith 
V.  Haggart,  33  N.  W.  Kcp.  465. 

From  these  considerations  it  follows  that  the  judgment  in  this 
action  must  be  modified  so  as  to  limit  the  amount  of  the  recovery 
to  the  sum  of  $11,692.75,  that  being  the  value  of  the  mortgaged 
goods  converted,  as  found  by  the  trial  court,  after  deducting  the 
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amonnt  due  upon  a  prior  mortgage,  upon  which,  as  appears  by 
the  record  herein,  an  action  has  been  brought  and  recovery  had; 
and  as  thus  modified  said  judgment  must  be  affirmed,  without 
prejudice,  however,  to  any  of  the  creditors  of  the  firm  of  J.  K. 
Johnson  &  Co.  to  take  such  proceeding  in  the  district  court  as 
they  may  be  advised  to  have  the  property  in  the  hands  of  the 
plaintiffs  declared  a  trust  fund,  in  which  all  of  such  creditors  may 
share  ratably,  in  accordance  with  the  views  heretofore  expressed. 
All  of  the  justices  concurring,  excepting  McConksll,  J.,  not 
sitting. 


CnizBNs'  National  Bank,  Bespondent,  v.  Jenks,  Appellant. 

Field  et  al..  Appellants,  v.  Same,  Bespondent 

CuHMiNGS,  Appellant,  v.  Same,  Respondent. 

HoRNTHAL  ET  AL.,  Appellants,  V.  Same,  Bespondent. 

Aller  bt  al..  Appellants,  v.  Sake,  Bespondent. 

Stone  ds  Nevrman^  for  appellant  in  the  first  of  the  above  causes 
and  for  the  respondent  in  the  others. 

Boaard  &  Corliss^  for  respondent  in  the  first  and  for  appellants 
in  the  others. 

Spencer,  J.  The  judgments  appealed  from  in  the  foregoing 
entitled  actions  are  affirmed  on  the  opinion  in  Straw  et  al.  v. 
Jenks  (decided  at  this  term).    In  the  five  actiotis  lastly  above 

entitled  it  would  probably  have  not  been  erroneous  to  have  sub- 

* 

mitted  the  cases  to  the  jury,  with  instructions  that  they  would  be 
warranted  in  finding  for  the  plaintiffs,  respectively,  nominal  dam- 
ages, and  nothing  more ;  but  we  do  not  think  the  omission  to  do 
this,  under  the  circumstances,  sufficient  to  justify  us  in  reversing 
the  judgment.  Judgments  affirmed.  All  concurring  except  Mo- 
Connell,  J.,  not  sitting. 


45*  801 
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Smith  bt  al.,  Bespondents,  v.  Continental  Ins.  Co.,  Appellant.  !„  ^ 

43*  810 

1 .  In^uranoe — Polioy — Forflditure  —  Breach  of  Condition. 

Where  a  policy  of  insmance  provided  that  it  should  hecome  void  on 
assared's  mortgaging  the  property  without  the  consent  of  the  company 
indorsed  on  the  policy  by  the  superintendent,  the  company  is  not  estopped 
from  insisting  on  a  breach  of  this  condition  from  the  fact  of  its  mere 
soliciting  agent  giving  the  assured  to  understand  at  the  time  he  took  the 
application  that  the  giving  of  mortgages  would  not  affect  the  policy  when 
the  company  by  its  general  officers  had  no  knowledge  of  the  understand- 
ing until  after  suit  had  been  commenced. 

2.  Same. 

A  condition  in  a  policy  rendering  it  void  on  procuring  additional  insur- 
ance without  the  consent  of  the  company  indorsed  on  the  policy  by  the 
superintendent,  is  not  waived  by  an  agent  of  the  company,  whose  business 
was  to  select  soliciting  agents,  receiving  notice  thereof  from  the  assured, 
where  such  agent  had  never  given  permission  for  procuring  the  insurance 
and  his  agency  had  terminated  a  few  days  before  the  mailing  of  the  no- 
tice. 

8.  Same — Waiver — Evidenoe. 

Where  the  premium  has  been  earned  prior  to  a  forfeiture,  its  subsequent 
receipt  is  not  inconsistent  with  a  defense  based  on  the  forfeiture,  nor  is  it 
evidence  of  a  waiver  thereof  although  the  period  for  which  the  policy  was 
given  had  not  expired. 

(Argued  May  20,  1889;  opinion  filed  October  10, 1889.) 

APPEAL  from  district  court,  Cass  county ;  Hon.  W.  B.  Mo- 
CoNNELL,  Judge. 

Ballj  WaUin  dk  Smithy  for  appellant. 

The  plaintiff  had  violated  two  provisions  in  his  policy,  that  pro- 
hibiting additional  insurance  without  the  written  consent  of  the 
defendant  indorsed  on  the  policy  ;  and  the  other  with  reference 
to  incumbering  the  property.  Either  of  these  conditions,  when 
broken,  operated  to  render  the  policy  void.  These  stipulations 
are  always  regarded  as  material  and  with  favor.  May,  Ins. ,  §  364. 
See,  also,  C.  C,  §  1539. 

There  was  nothing  in  the  talk  between  the  respondent  Smith 
and  the  agent  that  would  relieve  him  from  the  obligations  of  his 
policy.  There  was  no  evidence  of  any  waiver  as  to  the  chattel 
mortgage  whatever.  The  court  also  erred  in  submitting  that  ques- 
tion to  the  jury. 

There  was  none  of  the  elements  of  an  equitable  estoppel  in  the 
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case.     May,  Ins.,  §  507 ;  Shimp  v.  Cedar  Bapids  Ins.  Co.,  16  N. 

E.  Rep.  229 ;  North- Western  M.  L.  Ins.  Co.  v.  Anerman,  10  id. 
225.  The  case  of  Smith  v.  St.  Paul  F.  &  M.  Co.,  3  Dak.  80,  is  not 
in  point.  Bat  underlying  this  question  of'  a  pretended  waiver, 
there  is  the  fact  that  the  testimony  fails  to  bring  home  to  the 
company  notice  of  the  breaches  at  any  time.  Therefore,  the 
opportunity  to  waive  the  breaches  of  the  policy  was  never  pre- 
sented to  the  company.  The  motion  to  direct  a  verdict  should 
have  been  granted.  On  the  subject  of  waiver,  see  2  Dak.  114 ; 
Cleaver  v.  Traders'  Insurance  Co.,  32  N.  W.  Ecp.  660 ;  Kite  v. 
Commercial  Union,  10  N.  E.  Kep.  618 ;  Globe  Mutual  Ins.  Co. 
V.  Wolff,  96  U.  S.  326,  Book  24  L.  C.  P.  Co.  387;  Moore  v. 
State  Ins.  Co.,  34  N.  W.  Rep.  183 ;  Carpenter  v.  Providence  W. 
I.  Co.,  16  Pet.  494 ;  4  How.  184. 

Greene  cfe  Hildretiij  for  respondents. 

m 

The  defendant  is  estopped,  under  the  undisputed  facts,  from 
claiming  a  forfeiture  on  account  of  the  execution  of  any  chattel 
mortgages  on  the  property  covered  by  this  insurance.  Ins.  Co. 
V.  Young,  58  Ala.  476 ;  Siltz  v.  Hawkeye  Ins.  Co.,  29  N.  W. 
Eep.  606 ;  Jordan  v.  States  Ins.  Co.,  64  la.  216, 19  N.  W.  Eep. 
917 ;  Boetcher  v.  Hawkeye  Ins.  Co.,  47  la.  253  ;  Miller  v.  Mutual 
Benefit  Life  Ins.  Co.,  31  id.  216 ;  Stone  v.  Hawkeye  Ins.  Co., 
28  N.  W.  Eep.  47;  Kruger  v.  Western  F.  &  M.  Ins.  Co.,  13 
Pac.  Eep.  156 ;  WoodruflE  v.  Imperial  Ins.  Co.,  83  N.  T.  140 ; 
N.  Y.  Central  Ins.  Co.  v.  Nat.  Pro.  Ins.  Co.,  20  Barb.  476 ;  Hi- 
bernia  Ins.  Co.  v.  O'Connor,  29  Mich.  241 ;  Winchester  Ins.  Co.  v. 
Earle,  33  id.  151 ;  Ins.  Co.  v.  Mahone,  21  Wall.  162 ;  Mitler  v.  Ins. 
Co.,  12  id.  285;  Ins.  Co.  v.  Slaughter,  id.  404;  Ins.  Co.  v. 
Wilkinson,  13  id.  222 ;  Peoria  Ins.  Co.  v.  Perkins,  16  Mich.  173 ; 
Continental  Ins.  Co.  v.  Horton,  28  id.  173;  Mich.  St.  Ins.  Co.  v. 
Lewis,  30  id.  45 ;  Peoria  Ins.  Co.  v.  Hall,  12  id.  202 ;  Aurora 

F.  &  M.  Ins.  Co.  V.  Kranich,  36  id.  288 ;  Niagara  F.  Ins.  Co. 
V.  Brown,  12  West.  Eep.  817 ;  ^tna  Ins.  Co.  v.  Olmstead,  21 
Mich.  252 ;  North  B.  &  M.  Ins.  Co.  v.  Steiger,  16  N.  W.  Eep.  96 ; 
MuUin  V.  Vermont  Mutual  F.  Ins.  Co.,  2  New  Eng.  Eep.  488 ; 
Thomas  v.  Hartford  Ins.  Co. ,  2  West.  Eep.  627 ;  Eansel  v.  Ins. 
Asso.  (Minn.),  16  N.  W.  Eep.  430 ;  Liverpool  &  L.  &  G.  Ins.  Co.  v. 


1889.]  SMITH  V.  CONTINENTAL  INS.   00.  435 

Ende,  65  Tex.  118 ;  Wheeler  v.  Traders'  Ins.  Co.  (N.  H.),  1  New 
Eng.  Rep.  322;  Yates  v.  Penn.  F.  Ins.  Co.,  10  Hnn,  489; 
Breckinricjge  v.  Am.  Ins.  Co.,  4  West.  Rep.  569 ;  Phoenix  Ins. 
Co.  V.  LaPoint,  5  id.  612 ;  Ind.  Ins.  Co.  v.  Hart  well,  100  Ind. 
566 ;  Wood,  Ins.,  §§  400,  402,  408. 

The  defendant  waived  its  right  to  claim  a  forfeiture  on  account 
of  the  additional  insurance.  Hamilton  v.  Home  Ins.  Co.,  7  S. 
W.  Rep.  266 ;  May,  Ins.  370 ;  Haywood  v.  Ins.  Co.,  52  Mo.  181 ; 
Pelkington  v.  Ins.  Co.,  55  id.  172 ;  Baile  v.  Ins.  Co.,  73  id.  371 ; 
Breckinridge  v.  Ins.  Co.,  87  id.  62 ;  Webster  v.  Phoenix  Ins.  Co., 
36  Wis.  67 ;  Phoenix  Ins.  Co.  v.  Spiers,  8  S.  W.  Rep.  456 ;  Ins. 
Co.  V.  Shea,  6  Bush,  174 ;  Wood,  Ins.,  §§  358,  364,  371,  400,  401, 
402,  403,  407;  Ins.  Co.  v.  Lyons,  38  Tex.  253;  Pitney  v. 
Glens  Falls  Ins.  Co.,  65  N.  Y.  1 ;  Ins.  Co.  v.  Wilkinson,  13  Wall. 
222;  Ins.  Co.  v.  McCain,  96  U.  S.  86;  Cobb  v.  Ins.  Co.,  11 
Kan.  93 ;  Potter  v.  Ontario  Ins.  Co.,  5  Hill,  147 ;  Planter  Mutual 
Ins.  Co.  V.  Lyone,  38  Tex.  253 ;  Winchester  Ins.  Co.  v.  Earle,  33 
Mich.  147 ;  Cannon  v.  Home  Ins.  Co.,  11  N.  W.  Rep.  11 ;  Penn. 
F.  Ins.  Co.  V.  Kittle,  39  Mich.  51 ;  Gans  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  43  Wis.  113  ;  Martheson  v.  N.  British  Ins.  Co.  (Mich.), 
81  N.  W.  Rep.  297;  Hadley  v.  N.  H.  Ins.  Co.,  55  N.  H.  110 ; 
Westlake  v.  Ins.  Co.,  14  Barb.  406 ;  Farmers*  Ins.  Co.  v.  Taylor,  73 
Pa.  St.  342 ;  Goodall  v.  N.  E.  &  C.  Ins.  Co.,  25  K  H.  169 ;  Dayton 
Ins.  Co.  V.  Kelly,  24  Ohio  St.  345 ;  Howitz  v.  Equitable  Ins.  Co., 
40  Me.  557;  Ins.  Co.  v.  McDowell,  50  111.  120;  Geib  v.  Inter- 
national Ins.  Co.,  1  Dill.  443. 

Forfeitures  are  so  odious  that  they  will  be  enforced  only  when 
there  is  the  clearest  evidence  that  such  was  the  intention  of  the 
parties.  May,  Ins.,  §  361 ;  Chicago  Life  Ins.  Co.  v.  Warner,  80 
111.415;  C.  C,  §812. 

The  facts  with  reference  to  receiving  the  premium  bring  the 
case  clearly  within  the  rule  adhered  to  by  this  court  in  Smith  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  13  N.  W.  Rep.  355.  See,  also,  Tuck- 
erman  v.  Bigler,  46  Barb.  375 ;  Matthews  v.  Ins.  Co.,  40  Ohio 
St.  135 ;  Am.  Ins.  Co.  v.  Henly,  28  Ind.  64 ;  Black  v.  Ridgway, 
131  Mass.  80 ;  Randolph,  Com.  Paper,  §  539 ;  Campbell  v.  Adams, 
88  Barb.  132 ;  Walkenburgh  v.  Lenox  Fire  Ins.  Co.,  5  N.  T. 
465  ;  Griffey  v.  K.  T.  C.  Ins.  Co.,  8  East.  Rep.  130  ;  American 
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Ins.  Co.  V.  Stoj,  41  Mich.  385 ;  Jolliffe  v.  Madison  Ins.  Co.,  39 
Wis.  111. 

Templeton,  J.  This  action  is  based  upon  a  fire  insorance 
policy  issued  by  defendant,  and  bears  date  July  29,  A.  D.  1885. 
The  face  of  the  policy  was  $3,500,  the  term  five  years,  and  a  por- 
tion  of  the  property  insured  consisted  of  a  granary,  and  a  quantity 
of  grain  therein.  The  risk  upon  the  granary  was  $500,  and  the 
risk  upon  the  grain  was  $2,000.  On  the  29th  of  October,  A.  D. 
1887,  the  granary,  and  four  thousand  bushels  of  wheat  and  two 
thousand  bushels  of  oats  were  destroyed  by  fire.  It  was  conceded 
that  the  value  of  the  property  destroyed  exceeded  the  amount  of 
insurance  thereon. 

The  policy  was  issued  to  Mr.  Smith,  but  subsequently,  and  be- 
fore the  loss,  was  assigned  to  Mr.  Hitchcock,  and  made  payable  to 
him,  so  far  as  his  interest  might  appear.  Hitchcock  held  a  mort- 
gage covering  the  real  estate  upon  which  the  granary  stood.  He 
had  no  interest  in  the  crops  or  grain. 

The  premium  upon  said  policy  was  $58.18,  of  which  $14.54 
was  paid  in  cash  when  the  policy  was  issued,  and  the  balance  was 
settled  by  Mr.  Smith  giving  his  note  for  $43.64,  payable  on  the 
1st  day  of  November,  A.  D .  1886.  The  policy  contained  the 
usual  clause  suspending  its  operation  during  the  time  any  note 
given  for  premium  should  remain  past  due  and  unpaid,  and  also 
the  following  provisions :  "  *  *  *  And  it  is  stipulated  and 
agreed,  *  *  *  if  the  assured,  without  written  permission 
hereon,  shall  now  have,  or  hereafter  make  or  procure,  any  other 
contract  of  insurance,  whether  valid  or  not,  *  *  *  or  if  the 
property  shall  hereafter  become  mortgaged  or  incumbered, 
*  *  *  without  consent  indorsed  hereon,  then  *  *  *  this 
policy  shall  be  null  and  void." 

This  policy  is  issued  from  the  office  of  the  company,  at  Chicago, 
Illinois,  and  it  is  stipulated  that  no  agent  or  employee  of  this  com- 
pany, or  any  other  person  or  persons  than  the  superintendent  of 
the  western  department,  at  Chicago,  Illinois,  shall  have  power  or 
authority  to  waive  or  alter  any  of  the  terms  or  conditions  of  this 
policy,  or  to  make  indorsements  hereon,  and  all  agreements  by 
the  superintendent  must  be  signed  by  him. 
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Two  dofenBes  Were  set  up  in  the  answer^  and  relied  upon  to  de- 
feat the  action.  The  first  defense  alleges  a  breach  of  that  con- 
dition  in  the  policy  regarding  incumbrances ;  the  second,  a  breach 
of  that  condition  regarding  additional  insurance. 

Plaintiffs  admit  that  after  the  delivery  of  the  policy,  and  before 
the  loss,  the  plaintiff  Smith  gave  eight  chattel  mortgages,  each  of 
.  which  became  a  valid  lien  upon  the  grain  described  in  the  policy, 
and  that  the  consent  of  the  company,  permitting  such  incnm- 
branceSi  was  never  indorsed  upon  the  policy.  It  is  also  admitted 
that  plaintiff  Smith,  about  two  months  prior  to  the  loss,  procured 
from  another  insurance  company,  to-wit,  the  Western  Fire  and 
Marine  Insurance  Company  of  Sioux  Falls,  Dak.,  a  policy  of  in- 
surance for  the  sum  of  $1,000,  upon  said  grain,  and  that  the  de- 
fendant's consent  to  such  additional  insurance  was  never  indorsed 
upon  the  policy  in  suit. 

Plaintiffs  claimed  at  the  trial  that  those  forfeitures  had  been 
waived  by  defendant,  and  introduced  testimony  which  they  insist 
tended  to  show  such  waiver.  The  facts  which  it  is  claimed  con- 
stituted a  waiver  of  the  forfeiture  arising  from  the  giving  of  the 
chattel  mortgages  are,  in  brief,  as  follows :  One  Jed  L.  AngcU 
was  defendant's  agent  at  Fargo,  Dak.,  for  the  purpose  of  taking 
applications,  forwarding  them,  delivering  policies,  and  collecting 
premiums. 

Angell  took  Smith's  application  for  the  risk  in  question,  and  at 
that  time  told  Smith  that  the  company  cared  nothing  for  incum- 
brances upon  the  chattels,  and  gave  him  to  understand  that  mort- 
gages of  that  character  would  not  invalidate  the  policy.  The 
policy  was  sent  by  defendant's  superintendent  to  Mr.  Angell,  and 
by  him,  pursuant  to  instructions  received  from  Smith,  delivered 
to  one  Darling,  who  was  Smith's  agent  for  the  purpose  of  receiv- 
ing said  policy,  and  caring  for  it.  Smith  never  saw  the  policy 
until  after  the  loss  occurred. 

Angell  had  no  power  to  make  insurance  contracts,  nor  issue 
policies,  and,  so  far  as  the  case  shows,  had  never  assumed  to  have 
such  power.  This  policy,  in  accordance  with  the  rules  and  custom 
of  the  company,  was  issued  from  the  office  of  the  western  depart- 
ment of  the  company,  at  Chicago,  and  was  countersigned  by  B. 
J.  Taylor  the  superintendent  of  said  department,  and,  so  far  as 


438  DAKOTA  REP0BT8.  [October, 

appears,  is  in  the  form  ordinarily  issued  by  said  oompaQj  on  this 
class  of  risks.  None  of  the  officers  or  general  agents  of  defendant 
had  notice  of  Angell's  statement  to  Smith  concerning  the  effect 
of  chattel  mortgages  upon  the  property  insured  until  after  thia 
suit  was  commenced. 

Under  these  facts,  is  the  defendant  estopped  from  claiming  a 
forfeiture  by  reason  of  the  execution  of  the  chattel  mortgages  I 
We  think  not. 

This  is  a  very  different  case  from  that  where  a  soliciting  agent 
purposely  or  erroneously  inserts  false  answers  to  questions  in  an 
application,  the  applicant  stating  the  facts  truthfully,  and  being 
innocent  of  fraud.  In  such  a  case  the  sub-agent  is  acting  within 
the  scope  of  his  powers  and  duties  —  taking  applications  is  his 
business,  —  and  notice  to  him  is  notice  to  the  principal,  under 
well-settled  rules  of  law.  If  Angell  had  been  a  general  agent,  — 
that  is,  if  he  had  been  authorized  by  the  company  to  make  con> 
tracts  of  insurance  and  issue  policies,  —  he  doubtless  would  have 
had  implied  authority  to  waive  the  effect  of  conditions  in  the 
policy  inconsistent  with  existing  facts,  and  possibly  the  effect  of 
those  inconsistent  with  facts  subsequently  arising,  notwithstand- 
ing the  limitations  in  the  policy. 

This  was  not  a  case  of  insurance  by  parol,  consummated  between 
Angell  and  Smith  ;  and  it  is  also  to  be  noted  that  Smith's  written 
application,  accepted  by  the  company,  did  not  alone  constitute 
the  contract  of  insurance  between  the  parties.  The  proposition 
just  advanced  has  been  clearly  stated  by  a  learned  judge  in  the 
following  language :  ^^  The  position  of  the  learned  counsel  for 
the  appellants,  that  Deter' s  application  for  insurance,  accepted  by 
the  respondent-,  constitutes  the  binding  contract  of  insurance  be- 
tween the  parties  to  it,  exclusive  of  the  policy,  appears  to  us 
wholly  untenable.  The  application  is,  in  effect,  for  insurance  by 
policy,  and  the  premium  note  is  in  terms  in  consideration  of  a 
policy.  If  the  application  were  accepted  otherwise  than  by  policy, 
then  the  application  and  acceptance  constituted  an  inchoate  and 
executory  contract,  executed  and  completed  by  the  policy."  Ful- 
ler V.  Insurance  Co.,  36  Wis.  603.  The  policy  having  been  de- 
livered to  the  person  appointed  by  Smith  to  receive  it^  he,  under 
the  facts  of  this  case,  was  conclusively  presumed  to  know  its  con- 
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tents ;  and,  having  accepted  and  retained  it,  he  cannot  now  shield 
himself  from  the  effects  of  violating  its  provisions  under  the  plea 
that  he  never  read  it.  Hankins  v.  Insurance  Co.  (Wis.),  35  N. 
W.  Rep.  84;  Cleaver  V.  Insurance  Co.  (Mich.),  32  id.  660;  Catoir 
V.  Trust  Co.,  33  N.  J.  Law,  487. 

These  views  are  not  in  conflict  with  Insurance  Co.  v.  Wells, 
89  111.  82.  In  that  case  the  insurance  company  was  held  bound 
by  the  statement  of  the  agent  taking  the  application,  which  state- 
ment was,  in  substance,  that  if  the  building  insured  should  be- 
come vacant  it  would  not  matter,  and  no  notice  thereof  need  be 
given  the  company,  notwithstanding  a  contrary  provision  in  the 
policy.  In  that  case,  however,  the  policy  was  not  delivered  to 
the  insured  or  his  agent,  but  remained  in  the  hands  of  the  person 
taking  the  application  until  after  the  fire ;  and  it  was  upon  that 
express  ground  that  the  case  was  distinguished  from  Insurance 
Co.  V.  Webster,  69  IlL  392.  The  latter  case  is  directly  in  point 
here.  The  court  says :  "  The  evidence  shows  that  the  property 
insured,  a  dwelling-house,  was  vacated  on  the  12th  day  of  Janu- 
ary, and  thereafter  remained  unoccupied  until  it  was  destroyed  by 
fire  on  the  13th  day  of  the  ensuing  February.  There  is  no  evi- 
dence that  notice  of  this  fact  was  giv^n  to  the  company,  or  that 
its  consent  was  indorsed  on  the  policy.  The  plaintiff,  however, 
testified  that  the  reason  he  did  not  notify  the  company  that  the 
premises  were  vacant  and  unoccupied  was  because  the  agent  of 
the  company  told  him,  at  the  time  the  insurance  was  made,  that 
it  was  not  necessary  to  give  notice  if  the  house  became  vacant. 
The  agent  of  the  company  swears  that  what  he  told  the  plaintiff 
was  that  if  the  house  was  not  vacant  for  more  than  thirty  days  it 
was  not  necessary  to  give  notice.  The  court,  at  the  instance  of 
the  plaintiff,  instructed  the  jury  upon  this  point  that '  the  neglect 
of  Webster  to  give  notice  of  the  vacancy  of  the  premises  for  more 
than  thirty  days  would  not  vitiate  or  avoid  the  policy,  if  the  jury 
believe  from  the  evidence  that  the  defendant  or  its  agent  waived 
such  notice  at  the  time  the  policy  was  issued,  or  at  any  other  time 
before  the  loss.'  This  instruction  is  clearly  erroneous,  and  should 
not  have  been  given.  Ko  principle  of  law  is  better  settled  than 
that  the  evidence  of  a  contract  cannot  exist  partly  in  writing  and 
partly  in  parol.     Whatever  may  have  been  said  in  reference  to 
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the  contract  between  the  parties  at  the  time  of  or  prior  to  its  exe- 
cution, after  it  was  reduced  to  writing  parol  evidence  was  inad- 
missible to  enlarge,  modify,  or  contradict  its  terms,  as  expressed 
in  the  written  instrament  The  parties  might,  undoubtedly,  by  a 
subsequent  agreement,  modify  or  enlarge  its  terms  by  parol ;  but 
that  was  not  the  case  here.  What  was  relied  on  as  an  excuse  for 
not  complying  with  its  terms  was  said  when  the  contract  was  being 
made,  and  is  directly  contradictory  to  it,  as  evidenced  by  the 
policy." 

PlaintifiPs  counsel  cite  a  large  number  of  cases  to  sustain  their 
proposition  upon  this  branch  of  the  case,  but  they  are  all  clearly 
distinguishable  from  the  one  under  consideration.  Upon  careful 
examination,  each  case  cited  will  be  found  to  come  within  one  of 
the  three  following  classes :  Firatj  the  person  whose  words  or 
acts  are  sot  up  as  an  estoppel  was  in  fact  a  general  agent;  gecond^ 
the  insurance  company,  by  its  conduct,  had  led  the  insured  to  be- 
lieve that  the  agent  had  general  powers  ;  ihirdj  the  agent  taking 
the  application  at  the  time  had  notice  of  the  facts  which  would 
constitute  a  forfeiture  of  the  policy,  if  issued. 

We,  therefore,  hold  that  the  defendant  is  not  estopped  by  the 
statement  of  Angell,  the  soliciting  agent.  Insurance  Co.  v.  Con- 
over,  98  Pa.  St.  384,  42  Am.  Rep.  618 ;  Cleaver  v.  Insurance 
Co.  (Mich.),  32  N.  W.  Rep.  660;  Hankins  v.  Insurance  Co. 
(Wis.),  35  id.  34;  Insurance  Co.  v.  Davenport,  37  Mich.  609; 
Insurance  Co.  v.  WolflE,  95  U.  S.  326 ;  Tool  Co.  v.  Insurance 
Co.  (Mass.),  13  N.  E.  Rep.  902;  Carrigan  v.  Insurance  Co., 
53  Vt.  418,  38  Am.  Rep.  687 ;  Brown  v.  Insurance  Co.,  59  N. 
H,  298,  47  Am.  Rep.  205  ;  Walsh  v.  Insurance  Co.,  73  N.  Y.  5 ; 
Havens  v.  Insurance  Co.  (Ind.),  12  N.  E.  Rep.  137.  There  are 
many  other  cases  holding  the  same  doctrine. 

We  now  come  to  the  facts  which  plaintiffs  claim  constitute  a 
waiver  of  the  forfeiture  of  the  policy  arising  from  a  violation  of 
the  clause  regarding  additional  insurance. 

On  the  day  Smith  obtained  the  additional  insurance,  the  follow- 
ing letter,  signed  by  him,  was  mailed  to  one  K.  S.  Head,  who 
had,  until  two  days  prior  thereto,  been  in  the  employ  of  defend- 
ant :  "  Wheatland,  9-2,  '87.  N.  S.  Head,  Esq.,  Gen.  Agt.  Con- 
tinental Ins.  Co.,  Fargo,  D.  T. — Dear  Sir :   I  beg  to  notify  you, 
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as  general  agent  of  the  Continental  Insurance  Company,  that  I 
have  placed  $1,000  of  additional  insnranoe  on  grain  in  granary, 
for  three  months,  in  the  Western  Fire  and  Marine  Insurance  Com* 
pany.  This,  with  the  $2,000  on  grain  in  policy  I  have  in  youi 
company,  makes  $8,000  total  insurance  on  grain.  You  will  please 
see  that  your  company  has  proper  notice,  and  accept  notice  of  ad- 
ditional insurance,  and  much  oblige.  Respectfully  yours,  W.  P. 
Smith." 

There  is  no  evidence  tending  to  show  that  any  person  connected 
with  the  company,  besides  Head,  had  any  notice  of  the  additional 
insurance.  Head  himself  testified  that  he  had  no  recollection  of 
rec^eiving  said  letter;  but  whether  he  ever  received  it  or  not  is 
immaterial,  in  view  of  the  facts  proven  and  undisputed.  While 
Smith  addressed  Head  as  general  agent,  that  act  does  not  estab- 
lish the  fact,  nor  does  it,  alone,  show  that  he  was  justified  in  be- 
lieving, that  Head  was  defendant's  general  agent.  Head  himself, 
and  Mr.  Taylor,  the  superintendent  of  the  company,  both  testified 
that  Head  was  a  special  agent  in  the  f aitn  department ;  his  duties 
being  to  nominate  and  recommend  parties  for  appointment  as 
soliciting  agents,  and  to  work  with  and  aid  such  parties  in  solicit- 
ing farm  insurance.  This  testimony  was  not  contradicted.  It  is 
not  pretended  that  Head  ever  gave  Smith  even  oral  permission  to 
obtain  other  insurance.  In  fact,  it  does  not  appear  that  Smith 
ever  had  any  dealings  with  Head  regarding  this  or  any  other  in- 
surance, except  the  signing  of  the  letter  above  quoted,  which  was 
written  and  mailed  by  the  agent  of  the  Western  Fire  and  Marine 
Insurance  Company.  True,  Hamline,  the  agent  of  the  last-named^ 
company,  says  it  was  his  custom  to  notify  Head  in  such  cases,  and 
that  he  had  done  so  several  times ;  but  it  does  not  appear  that  the 
defendant  ever  had  knowledge  of  this  practice,  or  in  any  way 
sanctioned  it.  Besides,  Head's  relations  with  the  defendant 
ceased  two  days  prior  to  the  mailing  of  the  notice.  Under  these 
facts,  it  cannot  be  held  that  the  defendant  waived  that  provision 
in  the  policy  relating  to  additional  insurance.  Insurance  Co.  v. 
Wolff,  95  U.  S.  326. 

In  the  latter  case,  Mr.  Justice  Fibld,  writing  the  opinion  of  the 
court,  says:  "  But,  even  if  the  agent  knew  the  fact  of  residence 
within  the  excepted  period,  he  could  not  waive  the  forfeiture  thus 
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incurred,  without  authority  from  the  company.  The  policy  de- 
clared that  be  was  not  authorized  to  waive  forfeitures ;  and  to  the 
provision  effect  must  be  given,  except  so  far  as- the  subsequent 
acts  of  the  company  permitted  it  to  be  disregarded.  There  is  no 
evidence  that  the  company  in  any  way,  directly  or  indirectly, 
sanctioned  a  disregard  of  the  provision  with  reference  to  anj 
forfeitures,  except  such  as  occurred  from  non-payment  of 
premiums.'* 

It  may  with  propriety  be  remarked  that  several  able  courts 
have  held,  under  similar  provisions  in  policies,  that  notice  to  the 
insurance  company  itself,  if  permission  is  not  indorsed  on  the 
policy,  and  the  company  remained  silent,  is  not  sufficient  to  relieve 
the  insured  from  the  effects  of  a  forfeiture. 

There  is  another  point  in  the  case  upon  which  plaintiffs'  counsel 
rely  to  defeat  the  forfeitures.  When  the  loss  occurred,  Smith, 
as  we  have  already  seen,  wrote  to  the  defendant,  notifying  it  of 
the  loss,  and  also  of  the  additional  insurance.  To  this  letter  de- 
fendant never  replied,  any  further  than  to  acknowledge  its  re- 
ceipt. Immediately,  Smith  prepared  and  forwarded  the  proper 
proofs  of  loss.  Whether  the  company,  by  merely  remaining 
silent  and  not  requesting  proofs  of  loss,  can  be  held  to  have  waived 
in  this  manner  the  forfeiture  regarding  additional  insurance,  it  is 
not  necessary  for  us  to  decide ;  for  it  does  not  appear  that  the  de^ 
f  endant,  or  any  of  its  agents,  had  notice  of  the  chattel  mortgages 
at  the  time  the  proofs  were  furnished.  Hence  it  did  not  waive 
the  latter  forfeiture 

This  brings  us  to  the  last  proposition  in  the  case.  After  the 
action  was  brought,  and  with  full  knowledge  of  all  the  facts,  the 
defendant  accepted  from  Smith  the  sum  of  four  dollars,  which  was 
the  interest  due  and  unpaid  upon  the  premium  note. 

The  policy  would  not  expire  by  limitation  until  July,  A.  D. 
1890.  The  premium  note  was  delivered  with  the  application,  and 
constituted  a  part  of  the  contract  between  the  parties.  The  note 
became  due  and  payable  November  1,  A.  D.  1886.  At  maturity 
Smith  paid  the  principal  to  Angell,  who  remitted  it  to  the  de- 
fendant. The  note  was  immediately  forwarded  to  Angell,  with 
instructions  to  collect  the  interest.  Two  years  afterward,  and 
about  one  month  before  the  trial,  Smith  paid  the  four  dollars  in- 
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terest,  and  Angell  remitted  it  to  the  company.  Plaintiffs'  posi- 
tion regarding  these  facts  is  thns  stated  in  the  brief  of  their  at- 
torney :  '^  We  did  not  claim  at  the  trial,  nor  do  we  here,  that  the 
payment  of  the  note,  and  acceptance  of  the  amount,  after  the 
action  was  commenced,  was  of  itself  a  waiver  of  the  claim  of  for- 
feiture ;  but  that  it  was  a  fact  properly  receivable  in  evidence,  as 
bearing  upon  the  conduct  of  the  company  relative  to  this  claim 
after  it  had  notice  of  the  loss." 

£y  this  language  we  understand  that  counsel  contends  that 
these  facts  tended  at  least  to  prove  a  waiver.  It  must  be  borne 
in  mind  that  the  policy  had  been  in  force  over  one  year  when  the 
chattel  mortgages  were  given,  and  over  two  years  when  the  ad- 
ditional insurance  was  obtained.  The  risk  had  attached,  the  note 
and  interest  were  past  due,  and  by  the  provisions  in  the  note  it- 
self, as  well  as  under  the  laws  of  the  territory  (§§  1541,  1544, 
Civil  Code),  the  whole  premium  was  earned,  although  the  full 
term  fixed  for  the  running  of  the  policy  had  not  elapsed.  The 
risk  had  terminated  through  no  fault  of  the  insurer,  and  the  de- 
fendant was  legally  entitled  to  collect  and  retain  the  premium. 
Had  the  policy  in  this  case  been  v.oidable  in  its  inception,  and  no 
risk  had  ever  attached,  counsel's  position  would  have  been  tenable. 
When,  however,  the  premium  is  earned  and  forfeitures  occur  be- 
fore the  loss,  the  taking  and  retaining  of  the  premium  is  not  in- 
consistent with  a  defense  based  upon  such  forfeiture,  and  is  not 
evidence  tending  to  show  a  waiver  thereof.  Pratt  v.  Insurance 
Co.,  55  N.  Y.  511 ;  Shimp  v.  Insurance  Co.  (111.),  16  N.  E.  Rep. 
229 ;  Williams  v.  Insurance  Co.,  19  Mich.  451 ;  Cohen  v.  Insur- 
ance Co.  (Tex.),  8  S.  W.  Rep .  296 ;  Joliffe  v.  Insurance  Co.,  39 
Wis.  HI;  May,  Ins.,  §  653. 

At  the  close  of  the  testimony  defendant's  attorneys  moved  the 
court  to  direct  a  verdict  for  the  defendant  upon  the  following 
grounds:  jFirstj  that  the  plaintiffs  had  forfeited  the  policy  by 
mortgaging  the  property  insured  without  the  consent  of  the  de- 
fendant ;  Secandy  that  the  plaintiffs  had  forfeited  the  policy  by 
obtaining  additional  insurance  upon  the  property  without  de- 
fendant's consent. 

This  motion  the  court  refused,  and  submitted  the  case  to  the 
jury,  who  returned  a  verdict  in  favor  of  the  plaintiffs  for  the  sum- 
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of  $2,664 ;  npon  which  verdict  jodgment  was  sabseqnently  en- 
tered. 

As  the  case  stood,  the  court  should  have  directed  a  verdict  toft 
the  defendant.  The  stipulations  in  the  policy  are  such  as  the 
parties  had  a  right  to  make ;  and  the  defendant,  by  delivering  the 
policy,  and  the  plain tifib,  by  accepting  it,  are  bound  by  them. 
The  judgment  of  the  district  court  is  reversed. 


PiELKB,  Kespondent,  v.  Chicago,  M.  &  St.  P.  R.  Co.,  Appellant 

1.  Jury— Verdict— Bzoessive— Appeal— Beview. 

On  a  claim  that  a  verdict  for  the  value  of  certain  property  destroved  bj 
fire  was  excessive,  there  was  evidence  that  its  value  was  greater,  and 
again,  evidence  that  it  was  less  than  that  found  by  the  jury.  Held,  (there 
being  a  substantial  conflict  in  the  evidence)  the  verdict  could  not  be 
disturbed. 

2,  Appeal— Beview— Damages,  Bemoteness  of. 

Where  it  was  sought  to  reverse  a  judgment  on  the  ground  that  the  dam- 
ages were  remote,  but  the  evidence  was  such  that  the  court  would  not 
have  been  authorized  in  directing  the  verdict,  and  there  was  no  exception 
to  the  action  of  the  court  in  charging  the  jury  on  this  point,  hdd,  the 
matter  was  not  saved  so  that  it  could  be  reviewed  by  the  appellate  court. 

S.  Trial— Case  for  Jury. 

Held,  that  the  connection  between  the  two  fires  (the  one  alleged  to  have 
been  negligently  set  out  by  the  defendant  and  the  one  that  destroyed 
plaintiff's  property)  described  on  the  former  appeal,  5  Dak.  444, 41  N.  W. 
Rep.  669,  was,  on  the  second  trial,  shown  to  be  such  as  required  the 
sion  of  the  case  to  the  jury. 

(Argued  May  21,  1889;  determined  October  10,  1889.) 


4  PPEAL  from  the  district  court,  Richland  county ;  Hon.  W. 
B.  MoCoNNBLL,  Judge. 

BaUj  WaUin  dk  Smithy  for  appellant. 


A 


This  record  shows  no  testimony  to  supply  the  requirement  in 
the  evidence  which  rendered  the  new  trial  necessary  at  a  former 
term  of  this  court.  5  Dak.  444,  41 N.  W .  Rep .  671.  See,  also, 
Finney  v.  N.  P.  Ry.  Co.,  3  Dak.  270 ;  Star  Wagon  Oo.  v.  Mathi- 
son,  id.  233  ;  Whittaker's  Smith,  Neg.  490 ;  Wyoming  v.  Detroit 
Lake  &  N.  E.  Co.,  26  N.  W.  Rep.  514 ;  2  Rorer,  Railroads,  788, 
789,  796,  807;  Garrett  v.  Wells,  Fargo  &  Co.,  16  Wall.  524; 
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Pierce,  Eailroads,  437 ;  Michigan  0.  R.  R  Co.  v.  Anderson,  20 
Mich.  244. 

The  damages  were  remote.  2  Rorer,  Railroads,  807 ;  Pielke 
V.  Chicago,  M.  &  St.  P.  R.  R.  Co.,  5  Dak.  444,  41  N.  W.  Rep. 
674;  Hannaher  v.  Railway  Co.,  5  Dak.  1. 

Lauder  &  Voorhees^  FoUom  DoWj  McOumher  &  Bogert^  for 
respondent. 

It  appears  from  the  record  no  exception  was  taken  to  the  intro- 
duction or  rejection  of  evidence,  or  to  any  of  the  instructions  of 
the  conrt.  The  only  question,  therefore,  is,  is  the  evidence  suffi- 
cient to  sustain  the  verdict  ? 

It  is  conceded  the  burden  of  proof  is  upon  respondent,  but  he 
is  not  obliged  to  establish  a  case  to  a  demonstration.  '^  A  case 
cannot  be  taken  from  the  jury  unless  it  is  plain  upon  the  strongest 
showing  made  by  any  of  the  witnesses  that  there  is  no  cause  of 
action."  Marcott  v.  M.  H.  &  O.  R.  Co.,  10  N.  W.  Rep.  53,  47 
MicL.  1 ;  Johnson  v.  Missouri  Pac.  R.  Co.,  26  N.  W.  Rep.  347. 
Was  there  any  evidence  reasonably  tending  to  prove  that  defend- 
ant set  out  any  fire  ?  This  inquiry,  from  the  evidence  of  Lind- 
gren,  must  be  answered  in  the  affirmative.  "Wood,  Railway  Law, 
1348 ;  Pierce,  436,  437 ;  Woodson  v.  Milwaukee  &  St.  P.  Ry. 
Co.,  21  Minn.  60 ;  Karsen  v.  Milwaukee  &  St.  P.  Ry.  Co.,  29  id. 
12 ;  Wolff  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  25  N.  W.  Rep.  63 ; 
Gibbons  v.  Wisconsin  Val.  Ry.  Co.,  28  id.  170  ;  Butcher  v.  Vaca 
Valley  Ry.  Co.,  8  Pac.  Rep.  174 ;  Christ  v.  Erie  Ry.  Co.,  58  N. 
T.  638 ;  Field  v.  N.  Y.  Cen.  Ry.  Co.,  32  id.  339  ;  Hoyt  v.  Jeflfers, 
80  Mich.  181 ;  91  U.  S.  454. 

Was  the  evidence  sufficient  to  sustain  a  finding  that  defendant 
was  negligent  ?  On  this  point  under  the  evidence,  see  Pierce, 
Railroads,  434 ;  Wood,  Railway  Law,  1350,  1362 ;  Sebelrud  v. 
St.  Louis  Ry.  Co.,  29  Minn.  63 ;  Kellogg  v.  Chicago  &  N,  W. 
Ry.  Co.,  17  N.  W.  Rep.  132 ;  WolfE  v.  Chicago,  M.  &  St.  P.  Ry. 
Qo.^  supra;  Jones  v.  Mich.  Cen.  Ry.  Co.,  26N.  W.  Rep.  662, 
665 ;  Gibbons  v.  Valca  Val.  Ry.  Co.,  mpra  ;  Bowen  v.  St.  Paul, 
M.  &  M.  Ry.  Co.,  32  N.  W.  Rep.  751. 

There  was  legal  evidence  tending  to  prove  the  property  was 
worth  the  amount  fixed.    The  damages  were  not  excessive.    It 
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is  claimed  the  court  erred  in  its  inetractions  in  not  explaining  the 
nature  of  proximate  aud  remote  cause.  No  exception  was  taken. 
It  is  now  too  late  to  raise  objection  for  the  first  time.  Pennock 
V.  Dialogue,  2  Pet.  1 ;  Rock  v.  Indian  Orchard  Mills,  8  N. 
E.  Rep.  401 ;  Van  Arnam  v.  Blustein,  7  id.  637 ;  Cole  v.  Ger- 
mania  Fire  Ins.  CJo.,  1  id.  38 ;  Story  v.  Black,  1  Pac  Rep.  1 ; 
Heldt  V.  State,  30  N.  W.  Rep.  626 ;  Shatto  v.  Abemethy,  29  id 
325  ;  Armstrong  v.  Killen,  30  id.  14 ;  Maxon  v.  Chicago,  H.  & 
St.  P.  Ry.  Co.,  25  id.  144;  Nyce  v.  Shaffer,  30  id.  943.  See,  also, 
Caledonia  Gold  Mining  Co.  v.  Noonan  (Dak.),  14  id.  426 ;  Betts 
V.  Glenwood,  2  id.  1012 ;  Black  v.  Boyd,  id.  1044 ;  State  v.  Gra- 
ham, id.  1050 ;  Racine  Basket  Mfg.  Co.  v.  Konst,  7  id.  254 ;  Hall 
V.  Castelbery,  7  S.  E.  Rep.  706 ;  De  Scoacht  v.  Dntcher,  15  N. 
E.  Rep.  459 ;  Barrett  v.  Delano,  14  Atl.  Rep.  288. 

The  damages  were  not  too  remote.  Wood,  Railway  Law,  1368- 
1371 ;  Krippner  v.  Biebl,  9  N.  W.  Rep.  671,  28  Minn.  139 ; 
Johnson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  16  N.  W.  Rep.  488, 31 
Minn.  57 ;  Milwaukee  &  St.  P.  Ry.  Co.  v.  Kellogg,  94  U.  S. 
256 ;  Brown  v.  Milwaukee  &  St.  Paul  Ry.  Co.,  54  Wis.  348 
(aflBrmed  by  Supreme  Ct.  U.  S.). 

Templeton,  J.  This  case  has  been  twice  tried.  The  points 
raised  by  the  first  appeal  were  decided  at  the  May,  A.  D.  1889, 
Term  of  this  court. 

The  evidence  adduced  at  the  two  trials  was  substantially  the 
same,  except,  at  the  last  trial,  the  connection  between  the  fore- 
noon and  afternoon  fire  was  more  closely  established,  and  it  only 
appeared  affirmatively  that  the  north  end  of  the  forenoon  fire  was 
extinguished.  A  full  statement  of  the  facts,  with  that  exception, 
will  be  found  in  the  opinion  of  the  chief  justice  rendered  upon 
the  former  appeal.  See  Pielke  v.  Railway  Co.,  5  Dak.  444,  41 
N.  W.  Rep.  669.  The  jury  returned  a  verdict  for  the  plaintiff 
for  the  sum  of  $1,500.79.  A  motion  for  a  new  trial  was  made 
and  denied,  and  judgment  was  entered  npon  the  verdict  for  the 
full  amount  of  damages  assessed  by  the  jury.  From  this  judg- 
ment the  defendant  has  appealed. 

After  the  testimony  was  dosed-  and  both  sides  had  rested,  the 
court  was  requested  to  direct  a  verdict  for  the  defendant  upon  the 
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following  gronndB :  ^^  (1)  that  there  is  no  evidence  that  the  fire 
seen  in  the  afternoon,  and  which  caused  the  damage,  was  a  con- 
tinnation  of  the  fire  seen  in  the  forenoon ;  (2)  that  there  is  not 
any  testimony  showing  that  the  fire  originated  in  or  about  any 
dry  or  combustible  material  on  defendant's  right  of  way."  De- 
fendant's motion  was  overruled,  and  an  exception  taken.  It  is 
urged  that  this  ruling  of  the  court  was  erroneous. 

We  have  carefully  examined  the  evidence,  and  are  satisfied  that 
there  was  suflScient  testimony  in  the  case  tending  to  support  the 
opposite  of  both  propositions  embodied  in  the  motion  to  go  to  the 
jury,  and,  therefore,  the  ruling  was  correct. 

The  court,  doubtless,  instructed  the  jury  correctly  regarding 
these  propositions,  for  no  exceptions  were  taken  to  the  charge 
relating  thereto. 

Appellant  also  claims  that  the  verdict  was  excessive,  and  was 
the  result  of  passion  and  prejudice.  We  do  not  think  that  this 
contention  is  established.  Several  witnesses  placed  the  value  of 
the  property  destroyed  at  an  amount  exceeding  that  found  by  the 
jury.  It  is  true  that  other  witnesses  estimated  the  damages  at  a 
much  lower  figure.  There  was  a  substantial  confiict  in  the  testi- 
mony, and  the  verdict  must  stand. 

We  have  now  disposed  of  all  the  points  raised  by  appellant's 
counsel  in  their  assignments  of  error,  but  in  their  brief  they  make 
the  point  that  the  damages  sustained  were  remote,  and  for  that 
reason  the  judgment  should  be  reversed. 

It  was  practically  upon  this  ground  that  the  judgment  was  re- 
versed when  the  case  was  here  before.  An  examination  of  the 
record,  however,  forces  us  to  the  conclusion  that  this  point  was 
not  saved  at  the  last  trial,  and  is  not  now  before  us. 

As  above  suggested,  there  was  sufficient  evidence,  at  the  last 
trial,  connecting  the  fire  alleged  to  have  been  set  by  defendant 
upon  its  right  of  way  with  the  fire  which  did  the  damage,  to  pre. 
vent  the  trial  court  directing  a  verdict  against  the  plaintiff  upon 
^he  first  ground  mentioned  in  the  motion  made  for  that  purpose ; 
besides,  remoteness  of  damages  was  not  one  of  the  grounds  upon 
which  said  motion  was  based.  In  what  manner,  then,  has  the 
point  been  saved  for  review  here  ?  Certainly  not  because  the 
charge  of  the  court  was  silent  upon  the  subjects  of  proximate 
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* 
cause  and  remote  damages.    No  exception  whatever  was  taken 

to  the  charge  as  a  whole,  nor  to  any  part  of  it.  Farthennore, 
we  mnst  presume  that  the  court  instructed  the  jury  correctly  upon 
these  questions,  for  it  does  not  appear  from  the  certificate  of  the 
trial  judge  attached  to  the  statement  of  the  case,  that  such  state- 
ment contains  the  whole  charge,  nor  a  portion  of  it.  The  fact 
that  something  purporting  to  be  the  charge  is  printed  in  the  ab- 
stract is  not  sufficient.  We  can  look  only  to  the  authenticated 
record. 

The  charge  of  the  court  is  not  a  part  of  the  record  proper,  and 
can  be  made  a  part  of  the  record  only  when  incorporated  in  state- 
ment of  the  case  or  bill  of  exceptions.  But  granting  that  the 
whole  charge  is  properly  before  us,  and  that  it  erroneously  states 
the  law,  or  fails  to  state  the  law  upon  these  questions,  how  can 
we  review  it  in  the  absence  of  any  exceptions  ?  The  supreme 
court  of  Wisconsin,  discussing  this  question,  says  :  ^^A  number 
of  objections  are  taken  to  the  charge  of  the  court  given  at  the 
trial.  It  is  perhaps  sufficient  to  say,  in  answer  to  all  of  them,  that 
the  record  does  not  present  a  single  exception  to  the  charge  ;  nor 
is  it  pretended  that  any  was  ever  taken  to  it.  But,  notwithstand- 
ing this,  the  learned  counsel  for  the  defendant  insisted  that  it  wa^ 
the  duty  of  this  court  to  review  the  charge,  oven  though  it  was 
not  excepted  to,  and,  if  found  incorrect  in  the  propositions  of 
law  laid  down  for  the  guidance  of  the  jury,  to  reverse  on  that 
ground.  That  would  be  contrary  to  the  uniform  practice  of  this 
court  since  its  organization.  In  no  case,  civil  or  criminal,  has 
this  court  reviewed  the  charge  of  a  trial  court  where  no  exception 
was  taken  to  it."  Knoll  v.  State,  55  Wis.  249,  12  N.  W.  Rep. 
869. 

The  supreme  court  of  California  has  said :  '^  Whether  the  in- 
structions which  were  given  by  the  court  were  in  any  i-espect 
erroneous,  matters  not,  for  counsel  failed  to  take  any  exception  to 
any  part  of  them."  Wilkinson  v.  Parrott,  32  Cal.  102.  See, 
also,  Bnssell  v.  Dennison,  45  id.  337. 

In  a  trial,  the  presiding  judge  is  not  to  be  held  responsible  for 
a  failure  of  attorneys  to  advance  certain  theories  in  support  of 
their  side  of  the  case.  Attorneys,  as  well  as  judges,  have  import- 
ant duties  to  perform.     It  seems  to  us  that  the  point  relating  to  the 
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remoteness  of  damages  was  waived  by  defendant.  The  case  appears 
to  have  been  tried  upon  the  theory  that  defendant  was  liable 
for  the  loss;  regardless  of  the  principle  causa  praadma  nan  remoia 
speokUuTj  if  it  should  be  established  that  a  fire  was  set  upon  de- 
fendant's right  of  way  in  combustible  material  negligently  allowed 
to  accumulate,  and  if  such  fire  caused  the  one  which  consumed 
plaintiff's  property. 

The  trial  couii;  cannot  be  criticised  for  failing  to  charge  the 
jury  regarding  principles  of  law  applicable  to  facts  which  were 
eliminated  from  the  case,  or  rendered  unimportant,  by  the  acts 
or  silence  of  appellant. 

Judgment  affirmed. 


Kalboheueb,  Bespondent,  v.  Upton  et  al.,  Appellants. 

1.  Subrogation,    Bight   of— When  Allowed— Mortgages— Be- 
demption. 

A.,  the  owner  of  certain  land  on  which  there  were  two  mortgages,  con- 
veyed it  with  covenants  of  warranty  to  B.,  who,  before  the  delivery  of  the 
deed  on  representing  he  was  the  owner,  mortgaged  it  to  C.  and  D.  and  pa^d 
off  the  prior  liens  though  it  did  not  appear  they  were  due.  These  mort- 
gages were  immediately  recorded.  Afterward,  B.,  on  the  delivery  of  the 
deed,  executed  to  A.  a  purchase-money  mortgage,  he  having  no  knowledge 
of  C.  and  D.'s  mortgages.  The  deed  and  mortgage  were  at  once  recorded. 
Under  g  1714,  CO.,  providing  that  *' every  person  having  an  interest  in 
property  subject  to  a  lien,  has  a  right  to  redeem  it  from  the  lien,  at  any 
time  after  the  claim  is  due,  and  before  his  right  of  redemption  is  fore- 
closed," held,  as  against  the  purchase-money  mortgage,  C.  and  D.  were 
entitled  to  be  subrogated  to  the  rights  of  the  prior  lien-holders. 

2.  Same  —  Time  of  Bedemption. 

The  provision  in  this  section  as  to  paying  the  lien  *'  at  any  time  after 
the  claim  is  due,'*  was  made  for  the  benefit  of  the  lien-holder, and  no  one 
but  him  can  object  to  its  being  paid  before  it  is  due. 

(Argued  February  11, 1889;  determined  and  opinion  filed  October  10, 1889.) 

APPEAL  from  district  court,   Spink  county ;    Hon.   James 
Spencer,  Judge. 

Winsor  &  Kitf/redge^  for  appellants. 

The  only  question  in  the  case  is,  has  a  junior  incumbrancer  the 
right  to  pay  ofi  a  superior  lien  and  be  subrogated  to  the  rights  of 
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its  holder  ?  Section  1715,  0.  C,  gives  this  right.  It  is  not  claimed 
bat  that  the  deed  from  the  Kaldcheaers  to  Susanna  Keller  and  the 
mortgage  from  the  Kellers  to  John  Kalscheaer  were  all  parts  of 
one  transaction,  and  it  is  admitted  that  any  mortgage  given  by  the 
Kellers  prior  to  that  time  would  be  inferior  to  the  parchase-money 
mortgage  to  respondent.  But  it  is  insisted  that  a  mortgage  given 
prior  to  this  time  would  be,  so  far  as  money  had  been  advanced 
upon  it,  a  mortgage  immediately  secondaiy  to  the  one  for  the  pur- 
chase-money. §  1727,  C.  C.  The  liens  then  would  be  as  follows : 
The  $1,200  mortgage  to  Smith  ;  the  mortgage  of  $189  to  Uiller ; 
the  mortgage  of  $2,350  to  Kalscheaer,  and  then  the  mortgage 
from  Kellers  to  Upton,  nominally  for  $2,000,  but  at  that  time  only 
for  the  amount  which  had  actually  been  advanced,  about  $500. 
This  would  make  the  Smith  and  Miller  mortgages  senior  to  the 
Kalscheuer  mortgage,  and  all  of  these  three  senior  to  the  Upton 
mortgage,  but  there  can  be  no  pretense  that  the  Upton  mortgage 
was  not  a  lien  for  the  amount  which  had  been  advanced  by  him 
subject  to  these  three  prior  liens.  Upton  and  Clement  then  were 
no  mere  strangers  to  this  title,  having  no  rights  or  liens  upon  it. 
They  were  junior  mortgagees  Mrith  their  liens  inferior  to  the  others. 
They  had  the  right  to  pay  ofi  any  or  all  of  these  incumbrances 
which  were  superior  to  their  own,  and  to  be  subrogated  to  the 
rights  of  these  superior  mortgagees.  In  accordance  with  this 
right  they  did  pay  off  the  two  mortgages,  which  were  the  first 
liens  upon  the  premises.  It  is  true  they  were  under  no  personal 
obligation  to  pay  the  mortgages,  but  the  estate  in  which  they  had 
an  interest  was  liable.  A  junior  incumbrancer  who  pays  a  prior 
lien  is  thereby  subrogated  to  the  security.  Ellsworth  v.  Lock- 
wood,  42  K  Y.  89,  96 ;  §  1715,  C.  C. ;  Jones,  Mortg.,  §§  874, 
876,  877.  See,  also,  Gans  v.  Thiems,  93  N.  Y.  225 ;  Hayes  v. 
Ward,  4  Johns.  Ch.  123 ;  Wallen's  Appeal,  5  Barr,  103  ;  Knyer 
V.  Knyer,  6  Watts,  221 ;  Bispham,  Equity,  §§  336,  338 ;  Chees- 
borough  V.  Millard,  1  Johns.  Ch.  412. 

J7.  C.  (&  T.  J.  WaUhy  for  respondent. 

Appellants  must  bring  themselves  within  sections  1714, 1715, 0. 
O.  They  are  unable  to  do  this  for  a  number  of  reasons  :  There  is 
no  allegation,  proof,  or  finding  that  the  claim  paid  was  due* 
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They  did  not  pay  it  off  to  protect  their  own  interest,  that  interest 
was  in  no  danger  from  the  prior  liens  they  discharged. 

It  is  contended  a  junior  mortgagee  may  pay  off  a  prior  mort- 
gage not  yet  due,  and  be  subrogated  to  the  rights  of  the  mortgagee 
therein.  The  code  discloses  no  such  rule,  and  a  caref  al  examina- 
tion  of  the  authorities  fails  to  reveal  it.  The  statute  merely  gives 
expression  to  the  equity  rule.  Subrogation,  unless  perhaps  under 
peculiar  circumstances,  can  arise  only  on  redemption,  and  there 
can  be  no  redemption  until  after  forfeiture.  Ellsworth  v.  Look- 
wood,  42  N.  Y.  89,  97. 

Appellants  are  mere  volunteers .  The  fact  that  their  money 
went  to  pay  off  prior  liens  gives  them  no  equity.  Calbaugh  v. 
Byerly,  7  Gill  (Md.),  354 ;  Downer  v.  Miller,  15  Wis.  612 ;  Wat- 
son V.  Wilcox,  39  id.  643 ;  Gadsden  v.  Brown,  1  Speer,  41 ; 
Banta  v.  Gamo,  1  Sandf.  Oh.  384;  Wilkes  v.  Harper,  1  N.  Y. 
586 ;  Douglass  v.  Fagg,  8  Leigh,  588 ;  Hough  v.  Insurance  Co., 
57  HI.  318 ;  Small  v.  Stagg,  95  id.  39. 

.  Further,  at  the  time  the  original  mortgage  was  paid  off,  re- 
spondent's mortgage  was  of  record,  and  appellants  must  be  deemed 
to  have  had  notice  of  it.  Nat.  Bank  v.  Thompson,  34  N.  W. 
Bep.  184;  Mather  v.  Jenswold,  32  id.  512;  Goodyear  v.  Good- 
year, 83  id.  142 ;  Banta  v.  Gamo,  1  Sandf.  Oh.  383. 

BosE,  J.  The  facts  in  this  case,  as  shown  by  the  findings  of 
the  referee,  the  agreed  statement  of  facts,  and  exhibits  are  as  fol- 
lows :  On  July  19, 1886,  John  Ealschener  and  Anna  Mary  Kal- 
scheaer  were  and  are  now  husband  and  wife.  At  that  time  John 
Kalscheuer  was  the  owner  of  the  S.  E.  ^  of  section  9,  township 
117  N.,  of  range  62  W.  of  the  fifth  P.  M.,  and  his  wife  was  the 
owner  of  the  S.  W.  J  of  the  same  section.  On  October  1,  1884, 
Kalscheuer  and  his  wife  executed  and  delivered  unto  John  W. 
Smith,  trustee  for  John  H.  Miller,  a  trust  deed  for  $1,200,  and  a 
mortgage  to  John  H.  Miller  for  $189,  on  the  above-described 
tract  of  land,  both  of  which  instruments  were  recorded  on  October 
6, 1884.  On  June  22, 1886,  Kalscheuer  and  his  wife  executed  a 
warranty  deed  to  Susanna  Keller  for  the  above-mentioned  prem- 
ises, subject  to  the  trust  deed  to  Smith,  trustee,  which  Susanna 
Keller  assumed  and  agreed  to  pay ;  but  the  deed  was  not  delivered 
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until  July  19, 1886,  and  it  was  recorded  on  July  21,  1886,  and  at 
the  same  time,  to-wit,  Jnly  21,  1886,  and  as  part  of  the  same 
transaction,  Susanna  Keller  and  her  husband,  Jacob  Keller,  exe- 
cuted and  delivered  unto  Kalscheuer  a  mortgage  on  the  same  prem- 
ises for  the  sum  of  $2,350.33,  subject  to  the  trust  deed  to  Smith, 
trustee,  which  was  given  to  secure  the  payment  of  that  part  of 
the  purchase-price  remaining  unpaid.  The  consideration  men- 
tioned in  the  deed  is  $3,500.  The  deed  from  Kalscheuer  to  Kel- 
ler, and  the  mortgage  from  Kellers  to  Kalscheuer,  were  recorded 
simultaneously  on  July  21,  1886.  Prior  to  the  delivery  of  the 
deed  from  Kalscheuer  to  Keller,  and  on  or  about  June  21,  1886, 
Susanna  Keller  and  her  husband  executed  and  delivered  to  Hiram 
D  Upton  a  mortgage  upon  the  same  premises  for  $2,000,  to  se- 
cure a  loan  of  that  amount,  evidenced  by  a  note  of  even  date  with 
the  mortgage,  and  at  the  same  time  they  executed  and  delivered 
unto  Foster  R.  Clement  a  mortgage  on  the  same  premises  to  se- 
cure a  note  for  $402.25,  it  being  a  part  of  the  interest  on  the 
Upton  note,  both  of  which  mortgages  were  recorded  on  the  23d 
day  of  June,  1886.  At  the  time  Upton  and  Clement  made  this 
loan  to  Susanna  Keller  she  represented  to  them  that  she  was  Uie 
owner  in  fee  of  the  said  premises,  and  that  they  were  free  from 
incumbrance,  excepting  the  trust  deed  to  Smith,  trustee,  for 
$1,200,  and  that  she  desired  to  pay  it  off  with  a  part  of  the  pro- 
ceeds of  the  loan.  Upton  and  Clement,  relying  upon  these  state- 
ments, made  the  loan  to  her,  and  on  June  22, 1886,  and  prior  to 
the  execution  and  delivery  of  the  mortgage  to  Kalscheuer,  they 
paid  her  $500,  and  on  August  3,  1886,  they  paid  $1,412  for  a  re- 
lease of  the  trust  deed  to  Smith,  trustee,  and  the  balance  of  the 
loan  they  paid  out  for  sundry  purposes  to  different  parties,  for 
insurance,  recording  fees,  abstract  of  title,  and  expenses.  Upton 
and  Clement,  at  the  time  the  loan  was  made,  had  no  knowledge 
of  the  existence  of  the  trust  deed  to  Smith,  trustee,  and  the  mort- 
gage to  Miller,  and  fully  believed  that  Susanna  Keller  had  an 
absolute  and  perfect  title  to  the  premises,  and  they  made  the  loan 
in  good  faith.  Neither  did  Kalscheuer  have  any  knowledge,  prior 
to  January  1,  1887,  of  the  existence  of  any  mortgage  upon  the 
premises  other  than  that  of  the  trust  deed  of  $1,200  to  Smith, 
trustee.     When  the  note  of  Kellers  to  Kalscheuer  fer  $2,350.33 
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became  due,  and  it  was  not  paid,  Kalschener  commenced  fore- 
cloBTire  proceedings,  making  Upton  and  Clement  defendants. 

The  case  was  referred.  The  referee  found  the  facts  above  given. 
The  court  confirmed  the  report  of  the  referee,  and  found  as  con- 
clusions of  law,  so  far  as  relates  to  this  case :  (1)  That  the 
Kalschener  mortgage  was  given  to  secure  the  payment  of  the  pur- 
chase-price of  the  S.  i  of  section  9,  township  117  N.,  of  range 
62  W.  of  the  fifth  P.  M.;  (2)  that  the  deed  from  the  Kalscheuers 
to  Susanna  Keller,  conveying  the  said  premises,  and  the  mort- 
gage from  Susanna  Keller  and  husband  to  Kalschener,  were  ex- 
ecuted, delivered,  and  recorded  simultaneously ;  (3)  that  Kalschener 
had  no  notice,  actual  or  constructive,  before  January  1,  1887,  of 
the  existence  of  either  the  mortgage  to  Upton  or  the  mortgage  to 
Oement ;  (4)  that  the  lien  ef  the  mortgages  of  Upton  and  Cle* 
ment  is  inferior  and  subordinate  to  the  lien  of  Kalscheuer^s  mort 
gage  —  and  rendered  judgment  in  accordance  with  the  above  con- 
clusions of  law. 

The  defendants,  Upton  and  Clement,  appealed  from  the  judg^ 
ment  rendered,  and  assign  as  error  the  following :  "  (1)  That  the 
findings  of  the  referee  and  the  agreed  statement  of  facts  do  not 
sustain  the  conclusions  of  law.  (2)  That  the  court  erred  in  de- 
claring so  much  of  the  money  paid  by  defendant  Upton  in 
satisfaction  of  the  $1,200  and  $189  mortgages,  together  with  ac- 
crued interest,  which  was  on  the  land  prior  to  the  sale  of  the  land 
by  Kalschener  to  Keller,  inferior  to  the  mortgage  from  Keller  to 
Kalschener,  and  refusing  to  permit  Upton  to  be  subrogated  to 
plaintiff  [the  prior  lien-holders]  for  that  amount."  There  is  no 
dispute  as  to  the  foregoing  facts,  as  they  are  admitted  by  both  ap- 
pellants  and  respondent. 

The  only  question  submitted  to  this  court  for  determinatien  is 
whether  Upton  and  Clement  are  entitled  to  be  subrogated  to  the 
rights  of  the  prior  lien-holders.  Smith,  trustee,  and  Miller,  or,  in 
other  words,  are  they  entitled  to  an  equitable  assignment  of  their 
liens. 

The  respondent  maintains  in  his  argument  that  Upton  and 
Clement  should  not  be  subrogated  for  the  following  reasons :  (1) 
Because  there  is  no  allegation,  proof,  or  finding  by  the  referee 
that  the  mortgages  paid  by  the  appellants  were  due  when  paid. 
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(2)  The  appellants  did  not  pay  the  said  mortgages  to  protect  their 
own  interest.  That  their  interest  was  in  no  danger  from  the  prior 
liens  which  they  discharged.  (3)  The  appellants  were  mere  vol- 
unteers in  paying  off  the  prior  liens.  (4)  The  appellants  must  be 
deemed  to  have  had  notice  of  the  existence  of  respondent's  mort- 
gage. (5)  That  it  is  impossible  to  determine  the  amount  for  which 
they  should  have  priority. 

On  the  other  hand,  appellants  urge  in  their  argument  that  they 
should  be  subrogated  for  the  reason  that  they  paid  the  prior  liens 
at  the  instance  of  Susanna  Keller,  who  was  primarily  liable  for 
their  payment ;  that  they  had  an  interest  in  the  premises,  and  sus- 
tained such  relation,  both  to  the  owner  and  to  the  premises,  as  to 
entitle  them  to  pay  the  liens,  in  order  to  protect  their  own  inter 
est ;  and  that  they  were  not  mere  stjrangers  or  volunteers,  having 
no  interest  whatever  in  the  premises,  and  that  they  are  entitled  to 
be  subrogated,  under  the  provisions  of  section  1715  of  the  Civil 
Code,  and  by  the  general  principles  of  equity. 

The  first  point  made  by  respondent  we  think  is  not  well  taken. 
Section  1714  of  the  Civil  Code  reads  as  follows :  "  Every  person 
having  an  interest  iu  property  subject  to  a  lien  has  a  right  to  re- 
deem it  from  the  lien  at  any  time  after  the  claim  is  due,  and  be- 
fore the  right  of  redemption  is  foreclosed." 

We  think  that  the  condition  expressed  in  the  words  "at  any 
time  after  claim  is  due  "  was  enacted  for  the  benefit  of  the  prior 
lien-holders,  which  right  they  could  waive,  if  they  chose  to  do  so, 
by  consenting  to  accept  payment  of  their  liens  before  they  were 
due.  No  one  except  them  could  object  to  their  liens  being  paid 
before  they  were  due,  and  they  do  not  complain.  There  is  no 
charge  that  their  liens  were  not  valid ;  in  fact  it  is  admitted  that 
thej(  were  valid.  The  abstract  of  title  shows  that  their  liens  were 
paid  and  released  of  record. 

The  prior  lien-holders  must  have  consented  to  receive  payment 
of  their  liens  before  they  were  due  and  paid,  otherwise  their  re- 
lease could  not  have  been  obtained,  and  the  right  of  redemption 
had  not  been  foreclosed ;  hence  we  think  respondent  has  no  reason 
to  complain  of  the  transaction.  Fears  v.  Albea,  (Tex.)  6  S.  W, 
Rep.  286. 
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We  think  the  second  point  made  by  respondent  also  is  not  well 
taken. 

When  StBsanna  Keller  received  her  deed  and  title  to  the  prem- 
ises from  Kalschener  on  July  19, 1886,  snch  title  innred  to  Upton 
and  Clement  as  security  for  the  $500  which  they  had  paid  to  her 
nnder  their  mortgage,  then  execated  and  recorded,  under  the  pro- 
visions of  that  portion  of  section  1727  of  our  Civil  Code  which 
reads  as  follows :  ^^  Title  acquired  by  the  mortgagor  subsequent  to 
the  execution  of  the  mortgage  inures  to  the  mortgagee  as  security 
for  the  debt  in  like  manner  as  if  acquired  before  the  execution." 

Upton  and  Clement  then  became  junior  lien-holders  to  Smith, 
trustee.  Miller,  and  Kalschener  for  at  least  the  sum  of  $500. 

They  became  junior  lien-holders  to  Smith,  trustee,  and  Miller, 
because  the  mortgages  of  the  former  were  given  and  recorded 
subsequent  to  the  mortgages  of  the  latter ;  and  the  mortgages  of 
Upton  and  Clement  were  junior  and  inferior  to  that  of  Kalschener, 
although  they  were  given  and  recorded  prior  to  his,  because  Kal- 
scheuer's  mortgage  was  given  for  a  part  of  the  purchase-price 
under  the  provisions  of  section  1712  of  our  Civil  Code,  which 
reads  as  follows :  ^*  A  mortgage  given  for  the  price  of  real  prop- 
erty at  the  time  of  its  conveyance  has  priority  over  all  other  liens 
created  against  the  purchaser,  subject  to  the  operation  of  the  re- 
cording laws." 

Upton  and  Clement  then  being  junior  and  inferior  lien-holders 
to  Smith,  trustee,  and  Miller,  they  had  a  right  to  redeem  from 
them  under  the  provisions  of  section  1715  of  our  Civil  Code, 
which  reads  as  follows :  ^^  One  who  has  a  lien  inferior  to  another 
upon  the  same  property  has  a  right —  (1)  to  redeem  the  property 
in  the  same  manner  as  its  owner  might  from  the  superior  lien ; 
and  (2)  to  be  subrogated  to  all  the  benefits  of  the  superior  lien, 
when  necessary  for  the  protection  of  his  interests,  upon  satisfying 
the  claim  secured  thereby." 

That  it  was  necessary  for  Upton  and  Clement  to  redeem  from 
Smith,  trustee,  and  Miller  in  order  to  protect  their  interest  is 
quite  obvious,  and  it  is  practically  admitted  by  respondent,  for  his 
counsel,  in  their  argument,  say  that  Kalscheuer's  security  for  the 
payment  of  his  mortgage  of  $2,350.83  was  always  inadequate. 
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Less,  then,  would  appellants^  secoritj  be,  and  greater  wonld  the 
necessity  be  to  protect  their  lien. 

That  Upton  and  Clement  satisfied  the  liens  of  Sm!th,  trustee, 
and  Miller  is  admitted.  No  good  reason  can  be  imputed  to  Up- 
ton and  Clement  for  paying  the  liens,  other  than  that  it  was  to 
protect  their  interest,  and  respondent  should  not  complain  of  their 
having  done  so  unless  they  paid  more  for  the  prior  liens  than  was 
legally  due  thereon,  and  thera  is  no  claim  nor  proof  that  such  was 
the  case. 

Nor  do  we  think  that  the  third  point  made  by  respondent  is 
good.  We  think  that  it  is  apparent  from  the  facts  in  the  case 
that  Upton  and  Clement  had  a  bona  fide  interest  in  the  premises 
which  they  had  a  right  to  protect,  and  that  they  were  not  mere 
strangers,  meddlers,  or  volunteers  to  the  premises  in  paying  the 
prior  liens. 

With  respect  to  the  fourth  point  made  by  respondent  we  think 
it  was  immaterial  whether  Upton  and  Clement  had  notice  of  Kal- 
scheuer's  mortgage.  Such  notice  would  not  affect  their  right  to 
redeem  and  be  subrogated  if  such  they  had. 

It  is  admitted  that  the  statement  of  facts  made  in  the  seventh 
paragraph  of  appellant's  answer  is  true,  and  it  is  therein  stated 
that  appellants  paid  $1,412  for  the  prior  liens,  and  we  think  they 
are  entitled  to  be  subrogated  for  that  amount,  unless  more  was 
paid  for  the  prior  liens  than  was  due  thereon,  and  there  is  no 
charge  nor  proof  that  such  was  the  case,  which  disposes  of  re- 
spondent's  fifth  and  last  point  made. 

Sections  1714  and  1715,  cited  above,  declare  the  general  doctrine 
of  equity  held  by  the  courts  of  our  country  in  respect  to  subrogar 
tion  or  equitable  assignment  in  cases  like  the  one  here  presented. 
Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  says :  "  Equity 
does  not  admit  the  doctrine  of  equitable  assignment  in  favor  of 
every  person  who  pays  off  a  mortgage.  Such  relations  must  exist 
toward  the  mortgaged  premises,  or  with  the  other  parties,  that  the 
payment  is  not  a  purely  voluntary  act,  but  is  an  equitably  neces- 
sary or  proper  means  of  securing  the  interests  of  the  one  making 
it  from  possible  loss  or  injury.  The  payment  must  be  made  by 
or  on  behalf  of  a  person  who  had  some  interest  in  the  premises, 
or  some  claim  against  other  parties,  which  he  is  entitled  in  equity 
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to  have  protected  and  secured.  A  mere  stranger,  therefore,  who 
pays  off  a  mortgage  as  a  pnrelj  voluntary  act,  can  never  be  an 
equitable  assignee.  In  general,  when  any  person  having  a  sub- 
sequent interest  in  the  premises,  and  who  is,  therefore,  entitled  to 
redeem  for  the  purpose  of  protecting  such  interest,  and  who  is  not 
the  principal  debtor,  primarily  and  absolutely  liable  for  the  mort- 
gage debt,  pays  off  the  mortgage,  he  thereby  becomes  an  equit- 
able assignee  thereof,  and  may  keep  alive  and  enforce  the  lien  so 
far  as  may  be  necessary  in  equity  for  his  own  benefit.  He  is 
subrogated  to  the  rights  of  the  mortgage  to  the  extent  necessary 
for  his  own  equitable  protection.  The  doctrine  is  also  justly  ex- 
tended by  analogy  to  one  who,  having  no  previous  interests,  and 
being  under  no  obligation,  pays  off  the  mortgage,  or  advances 
money  for  its  payment,  at  the  instance  of  a  debtor  party,  and  for 
his  benefit  Such  a  person  is  in  no  true  sense  a  mere  stranger 
and  volunteer."  3  Pom.  Eq.  Jur.,  §  1212,  and  cases  cited  therein; 
1  Jones,  Mort.,  §  877,  and  cases  cited  therein ;  Boone,  Mort., 
§§  136, 137,  and  many  cases  cited  therein ;  Hosier's  Appeal,  56 
Pa.  St.  76 ;  Sanford  v.  McLean,  3  Paige,  117. 

In  the  case  of  Fievel  v.  Zuber,  67  Tex.  275,  3  S.  W.  Rep.  273, 
the  court  say :  ^^  There  are  numerous  decisions  which  recognize 
the  doctrine  that  if  a  third  party  pay  the  entire  debt  in  pursuance 
of  an  agreement  between  him  and  the  debtor,  upon  his  doing  so 
he  shall  be  subrogated  to  the  creditor's  rights,  the  agreement  will 
be  given  effect,  and  such  third  party  will  stand  in  the  place  of  the 
creditors  as  to  all  persons  interested  in  the  property  or  the  security. 
*  *  *  We  have  not  found  the  rule  otherwise  except  in  the 
state  of  Louisiana,  where  the  subject  is  governed  by  statute." 
See  cases  cited  therein ;  also  Crippen  v.  Chappel  (Kan.),  11  Pac. 
Eep.  453,  and  cases  cited ;  McNeil  v.  Miller  (W.  Va.),  2  8.  E. 
Rep.  335,  and  cases  cited;  Yaple  v.  Stephens  (Kan.),  14  Pac. 
Rep.  222,  and  cases  cited ;  Rappanier  v.  Bannon  (Md.),  8  Atl. 
Rep.  555 ;  Muir  v.  Berkshire,  52  Ind.  149  ;  Caudle  v.  Murphy, 
89  111.  352 ;  Young  v.  Morgan,  id.  199 ;  Bank  v.  Cheeney,  87  id. 
602,  615.  The  case  of  Edwards  v.  Davenport,  reported  in  20 
Fed.  Rep.  756,  holds  the  doctrine  that  a  party  who  advances 
money  to  another  that  is  used  to  discharge  a  valid  pre-existing 
lien  on  real  estate,  if  not  a  mere  volunteer,  is  entitled  by  subroga- 
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tion  to  all  the  remedies  which  the  original  lien-holder  posBessed  as 
against  the  property. 

In  the  case  of  Fievel  v.  Zaber,  supra^  reported  in  3  S.  W.  Bep. 
273,  it  is  held  that  when  a  debt  is  discharged  under  an  agreement 
with  the  debtor,  or  nnder  circumstances  from  which  an  agreement 
may  be  implied,  the  note  shall  be  held  until  the  money  is  repaid, 
and  this  although  the  creditor  is  not  a  party  to  the  agreement  the 
doctrine  of  subrogation  is  applied.  Lockwood  v.  Marsh,  3  Nev.  138. 

In  view  of  all  the  facts  in  the  case,  we  think  that  appellants  are 
entitled  to  be  subrogated  to  the  rights  of  Smith,  trustee,  and 
Miller,  the  prior  lien-holders,  to  the  extent  of  the  sum  which  they 
paid  for  the  release  of  the  prior  liens,  and  that  the  court  below 
erred  in  deciding  that  they  were  not  entitled  to  be  subrogated  to 
their  rights. 

The  case  is,  therefore,  remanded  to  the  court  below,  with  di- 
rection that  the  judgment  there  rendered  be  modified  in  accord- 
ance with  this  opinion.  All  the  justices  concnrring  except  Justice 
Spencer,  who  did  not  sit  in  the  case. 


St.  Paul  F.  &  M.  Ins.  Co.,  Appellant,  v.  Coleman,  Respondent. 

1.  Insurance— Premium  Note— Liability. 

An  insurance  note  contained  a  provision  *'  that  in  case  of  default  in  the 
payment  of  any  of  the  installments  herein,  the  whole  amount  remaining 
unpaid  on  the  note  shall  immediately  become  due  and  payable."  The  ap- 
plication and  policy  were  '*  for  the  period  of  five  years,"  and  provided 
that,  * '  if  any  payment  on  the  note  given  for  premium  hereon  be  not  paid 
when  due,  the  policy  shall  be  void  until  the  same  is  made,  when  it  is  to 
again  attach."  The  assured  made  default  in  the  payment  of  the  first  in- 
staUment  and  the  company  brought  an  action  on  the  note  for  the  entire 
amount.  Heldf  it  could  recover,  and  that  assured  was  not  entitled  to  a 
deduction  for  the  alleged  unearned  premium  maturing  after  the  default. 

2.  Jurisdiotion— Costs,  Hight  to. 

Section  5191,  Comp.  Laws,  allows  costs  of  course  to  the  plaintifl!  in  an 
action  for  money  where  he  recovers  $50.  It  also  allows  costs  to  the  de- 
fendant in  such  an  action  unless  the  plaintiff  is  entitled  to  them.  Held, 
the  effect  of  the  section  is  not  to  limit  the  jurisdiction  of  the  district  courts 
and  thereby  be  in  conflict  with  the  organic  act,  §  1866,  Rev.  St.  U.  &, 
conferring  chancery  and  common  law  jurisdiction  upon  these  courts.  A 
party  may  bring  such  action  in  the  district  court,  but  if  he  recovers  less 
than  $50  he  will  not  be  entitled  to  costs. 

(Argued  May  20,  1889;  reversed  May  31;  opinion  filed  October  10,  1889.) 
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APPEAL  from  the  district  court,  Stutsman  couDty ;  Bodbbick 
BosB,  Judge. 

C  JST.  Joslin^  ioi£  appellant 

The  application  was  for  insurance  for  five  years.  It  comphed 
with  section  1518,  sub.  6,  C.  C.  See,  also,  §  934 ;  Chrisman  v. 
State  Ins.  Co.,  18  Pac.  Rep.  466.  The  insured  agreed  that  all 
payments  should  become  due  and  payable  immediately  if  any  of 
them  were  not  promptly  met.  There  was  no  option  given  to  the 
insured  to  discontinue  the  insurance,  except  by  the  clause  provid- 
ing that  the  insurer  may  cancel  the  policy  by  returning  the  un- 
expired premium  ^0  rata  —  the  insured,  by  paying  all  premium 
due  at  customary  short  rates.  Bespondent  is  not  entitled  to  a  re- 
turn of  the  premium  under  section  1543,  C.  0.  It  cannot  be  said 
that  the  insurer  never  incurred  any  liability.  The  only  way  the 
company  could  be  released  was  to  cancel  the  policy  and  return 
the  unexpired  premium.  The  only  way  the  insured  could  release 
himself  was  to  have  the  policy  canceled  by  paying  the  short  rates 
and  thus  get  a  return  of  his  note  and  a  release  from  the  payment 
of  such  part  thereof  as  was  not  earned. 

This  is  not  a  question  as  to  the  right  of  the  insured  to  recover 
for  a  loss  occurring  while  he  is  in  default ;  it  is  whether  the  com- 
pany, which  is  not  in  default,  can  recover  on  this  note  with  its 
particular  provisions.  That  it  can,  see  American  Ins.  Co.  v. 
Klink,  65  Mo.  78 ;  American  Ins.  Co.  v.  Henly,  60  Ind.  615 ; 
American  Ins.  Co.  v.  Charles,  62  id.  210 ;  American  Ins.  Co.  v« 
Elliott,  id.  211;  Williams  v.  Albany  City  Ins.  Co.,  19  Mich. 
451 ;  Cauffield  v.  Continental  Ins.  Co.,  11  N.  W.  Rep.  264 ; 
Blackerby  v.  Continental  Ins.  Co.,  83  Ky.  674;  36  N.  Y.  157; 
42  la.  239 ;  44  id.  240 ;  24  id.  239. 

There  are  two  cases  in  Michigan  which  appear  to  hold  that  a 
contract  of  insurance,  similar  in  many  respects  to  this,  is  a  con- 
tract for  one  year ;  but  in  neither  of  those  cases  did  default  in  the 
payment  of  one  installment  render  the  others  earned,  or  due  and 
payable.  American  Ins.  Co.  v.  Story,  1  N.  W.  Rep.  877 ;  Tost 
V.  American  Ins.  Co.,  39  Mich.  631.  See,  also,  Matthews  v. 
American  Ins.  Co.,  40  Ohio  St.  137. 

The  court  erred  in  denying  appellant  costs  and  awarding  them 
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to  the  respondent.  The  organic  act  confers  on  these  courts  juris- 
diction for  the  purposes  of  hearing  and  determining  all  matters 
except  those  in  which  the  United  States  was  a  party.  §  1874; 
St.  Paul  Fire  &  M.  Ins.  Co.  v.  Hanson,  28  N.  W.  Rep.  193. 

If  section  381,  C.  C.  Pro.,  /ionics  costs  in  one  case,  and  gives  them 
in  another  where  the  court  has  jurisdiction,  it  is  to  that  extent  con- 
trary to  the  organic  act  and  void.  The  legislature  cannot,  in  the 
face  of  section  1874,  giving  the  district  court  jurisdiction  in  all 
amounts,  confer  on  justices  of  the  peace  exclusive  jurisdiction  in 
any  sum.  If  it  cannot  confer  exclusive  jurisdiction  on  justices 
directly  it  cannot  do  so  indirectly  by  imposing  a  penalty  upon  the 
litigant,  who  chooses  to  bring  his  action  in  the  district  court,  by 
denying  him  costs  where  the  amount  recovered  is  below  a  certain 
sum.     §  379 ;  Hep  worth  v.  Gardner,  11  Pac.  Rep.  666. 

Nickens  dk  Baldwin^  McMillan  &  Frye  and  S.  Z.  OlaspeH^ 
for  respondent. 

The  policy  was  yearly  on  the  installment  plan  for  five  years. 
Am.  Ins.  Co.  v.  Stoy,  1  N.  W.  Rep.  878 ;  Tost  v.  Am.  Ins.  Co., 
39  Mich.  531. 

The  policy  being  suspended  after  default  the  company  was  un- 
der no  liability.  There  was  from  that  time  a  failure  of  considera- 
tion. C.  C,  §  1544 ;  Smith  v.  St.  Paul  Fire  &  M.  Ins.  Co.,  S 
Dak.  80 ;  Mathews  v.  Insurance  Co.,  40  Ohio  St.  135 ;  Am.  Ina. 
Co.  V.  Stoy,  sup'a;  Yost  v.  Am.  Ins.  Co.,  supra;  Joliffe  v.  Madi- 
son Mutual  Ins.  Co.,  39  Wij.  Ill ;  Union  Mutual  Ins.  Co.  v.  Mc- 
Millen,  24  Ohio  St.  82. 

The  whole  premium  had  not  been  earned  when  the  company's 
liability  ceased.  Smith  v.  St.  Paul  F.  &  M.  Ins.  Co.,  supra  / 
Mathews  v.  Insurance  Co.,  supra;  Joliffe  v.  Madison  Mutual 
Ins.  Co.,  supra. 

The  appellant  recovering  less  than  $50  the  respondent  was  en- 
titled to  costs.  Comp.  L.,  §  5191,  subd.  4.  The  organic  act  is 
silent  as  to  costs.  At  common  law  they  were  not  allowed,  and  are 
awarded  by  virtue  of  statute  alone.  Gibson  v.  Memphis,  31  Fed. 
Rep.  553.  The  section  was  designed  to  discourage,  not  prohibit 
the  bringing  of  petty  suits  in  the  district  court.  It  does  not  in- 
terfere with  the  jurisdiction  either  directly  or  indirectly.   Sections 
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6186,  5189,  5191,  when  construed  together,  show  that  "  costs  are 
to  be  allowed  to  the  prevailing  party  "  if  he  recovers  $50  or  more, 
and  not  otherwise.  Landsberger  v.  The  Magnetic  T.  Co.,  8  Abb. 
Pr.  35.  To  deprive  a  suitor  of  costs  does  not  impair  the  jurisdic- 
tion of  the  court  Busby  v.  Carpenter  (Wash.),  3  Pac.  Bep.  193  ; 
Cressy  v.  Gierman,  7  Minn.  398 ;  Agin  v.  Hey  ward,  6  id.  110 ; 
Gartner  v.  Chandler,  2  id.  86. 

Crofoot,  J.  The  plaintiff  brings  this  action  to  recover  on  an 
installment  note,  given  by  the  defendant  for  insurance  premium. 
The  note  is  dated  May  27, 1884,  and  contains  the  promise  to  pay 
plaintiff  $8.40  on  the  first  day  of  July  of  each  of  the  years  1885, 
1886,  1887  and  1888,  and  also  contains  the  following  clause : 
'^  This  note  being  given  as  consideration  for  insurance  under  the 
above-named  policy,  I  consent  that,  in  case  of  default  in  the  pay- 
ment of  any  of  the  installments  named  herein,  the  whole  amount 
remaining  unpaid  on  this  note  shall  immediately  become  due  and 
payable.' ' 

The  application  for  insurance  is  in  writing,  signed  by  the  de- 
fendant, and  is  headed ,  "Application  of  T.  W.  Coleman  *  *  * 
for  insurance  against  loss  by  fire  and  lightning  *  *  *  for 
the  term  of  6  yrs.  from  the  day  of  approval  of  this  application  by 
the  general  agent  of  the  company." 

The  application  contains  an  express  agreement  that  "  if  any 
payment  on  the  note  given  for  premium  hereon  be  not  paid  when 
due,  the  policy  shall  be  void  until  the  same  is  made,  when  it  is  to 
again  attach." 

The  policy  shows  that  it  is  Issued  in  consideration  of  $8.40, 
and  the  installment  note  sued  on,  and  insures  defendant's  prop- 
erty from  the  29th  day  of  May,  1884,  at  twelve  o'clock  at  noon,  to 
the  29th  day  of  May,  1889,  at  twelve  o'clock  at  noon.  The  policy 
contains  this  provision :  "  It  is  expressly  agreed  that  this  com- 
pany shall  not  be  liable  under  this  policy  for  any  loss  or  damage 
if  any  default  shall  have  been  made  in  the  payment  of  any  note, 
or  installment  of  any  note  in  full,  given  in  payment  or  part  pay- 
ment of  premiums  under  this  policy ;  provided,  however,  that  on 
the  payment  by  the  assured,  or  his  assigns,  of  all  such  notes,  or 
installment  of  any  such  note  in  full,  the  liability  of  the  company 
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under  this  policy  shall  again  attach,  and  the  policy  shall  thereafter 
be  enforced,  nnless  the  same  shall  be  inoperative  or  void  from 
some  other  cause  ;  but  in  no  event  shall  this  company  be  liable 
for  any  loss  or  damage  happening  daring  the  continuance  of  such 
default  of  payment."  It  also  provides :  ^^  This  company  may  at 
any  time  cancel  this  policy,  returning  the  unexpired  premium  pro 
rata.  The  assured  may  at  any  time  have  this  policy  canceled  by 
paying  all  premiums  due  therefor,  at  customary  short  rates^  for 
the  time  the  policy  has  been  issued." 

The  defendant  contends  that,  by  the  terms  of  the  policy,  the 
plaintiff  was  under  no  liability  after  July  1,  1S85,  at  which 
time,  without  fraud  on  his  part,  the  defendant  made  default  in 
the  payment  of  the  installment  due  at  that  time,  and  that  the 
whole  premium  has  not  been  earned,  bnt  only  a^o  rata  portion 
of  it.  To  support  this  position,  the  defendant  relies  upon  the 
following  authorities :  Yost  v.  Insurance  Oo.,  89  Mich.  531 ;  In- 
surance Co.  V.  Stoy,  1  N.  W.  Eep.  877 ;  Matthews  v.  Insurance 
Co.,  40  Ohio  St.  135 ;  Joliffe  v.  Insurance  Co.,  39  Wis.  Ill ; 
Smith  V.  Insurance  Co.,  3  Dak.  80,  13  N.  W.  Rep.  355. 

The  first  three  cases  cited  are  the  only  ones  that  pass  directly 
upon  the  right  of  the  insurer  to  collect  a  premium  installmente 
where,  by  the  terms  of  the  contract,  the  policy  is  void  during  the 
continuance  of  default  in  the  payment  of  any  installment. 

The  contracts  considered  in  these  cases  were  all  made  with  the 
same  company,  and  are  identical.  There  was  no  provision  in  the 
note,  policy,  or  application  that,  if  default  should  be  made  in  the 
payment  of  any  installment,  the  whole  note  should  immediately 
become  due,  or  the  whole  premium  should  be  considered  as  earned. 
The  policy,  however,  contained  a  clause  that  the  charter  of  the 
company  was  to  be  resorted  to  and  used  to  explain  the  rights  and 
ooligations  of  the  parties  thereto,  in  all  cases  not  therein  otherwise 
specially  provided  for ;  and  the  charter  provided  that,  on  non- 
payment of  any  installment,  the  whole  note  should  immediately 
become  due. 

In  Yost  V.  Insurance  Co.,  svpray  suit  was  brought  to  recover  past- 
due  installments,  and  a  statemen  t  of  facts  was  agreed  upon,  which 
contained  only  the  note  and  the  policy,  but  not  the  charter.  The 
court,  in  construing  the  contract,  held  it  to  be  an  absolute  insur- 
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anoe  for  one  year  only,  which  might  be  continued  and  kept  in 
force  from  year  to  year  thereafter,  for  a  period  of  five  years,  by 
paying  an  annual  preminm ;  that  the  company  had  declared,  by 
its  policy,  what  the  effect  of  a  default  should  be ;  that  it  gave  the 
insured  the  right  to  come  in  and  have  the  policy  revived,  and  it 
was  optional  with  the  insured  to  pay  or  not.  In  conclusion,  the 
court  expressly  distinguishes  it  from  the  case  of  Williams  v.  In- 
surance Co.,  19  Mich.  462,  by  the  absence  of  an  express  stipula- 
tion that  "  in  case  the  notes  or  obligation  given  for  the  premium, 
or  any  part  thereof,  be.  not  paid  at  maturity,  the  full  amount  of 
premium  shall  be  considered  as  earned,^'  and  the  policy  void  dur- 
ing default. 

In  Insurance  Co.  v.  Stoy,  aupra^  the  question  again  came  before 
the  supreme  court  of  Michigan  upon  the  claim  that  new  and  im- 
portant facts  were  presented  by  the  record  which  distinguished  it 
from  Yost  v.  Insurance  Co.,  supra,  and  brought  it  within  the  de- 
cision in  Williams  v.  Insurance  Co.,  supra. 

The  new  and  important  facts  referred  to  were  the  provision  of 
the  charter  of  the  company  that,  if  default  should  be  made  in  the 
payment  of  any  installment,  the  whole  note  should  immediately 
become  due  ;  and  the  clause  in  the  policy,  above  cited,  referring 
to  the  charter.  The  court  held,  however,  that  the  charter  did  not 
form  a  part  of  the  contract ;  that  the  rights  and  obligations  of 
both  parties,  so  far  as  was  in  issue  in  that  case,  were  fully  and  ex- 
pressly provided  for  in  their  agreement ;  and  that  the  provision  of 
the  charter  could  neither  enlarge,  vary,  nor  change  the  written 
obligation  ;  and  that  to  so  hold  would  be  to  permit  an  instrument, 
not  seen  and  inspected,  to  change,  in  important  matters,  by  mere 
reference  thereto,  the  deliberate  agreement  which  the  parties  had 
entered  into.  In  an  elaborate  opinion,  the  court  adhered  to  its 
former  construction  of  the  contract  as  an  insurance  from  year  to 
year,  and  after  citing  other  reasons  against  the  plaintiff,  relative 
to  its  right  to  do  business  in  the  state,  affirmed  its  former  decision. 

In  Matthews  v.  Insurance  Co.,  40  Ohio  St.  135,  it  was  held, 
principally  on  the  authority  of  the  Michigan  cases,  but  by  a  di- 
vided court,  that  the  charter  did  not  form  a  part  of  the  contract ; 
and,  there  being  no  express  provision  to  the  contrary,  when  the 
insurance  ceased  the  premium  ceased  to  accrue. 
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What  concluBion  these  courts  would  have  reached  had  the  stip- 
ulation in  the  charter  been  embraced  in  the  note,  as  in  the  case 
now  before  us,  it  is  of  course  impossible  to  saj.    That  they  re- 
garded as  important  a  clause  giving  the  company  the  right  to  the 
premium,  notwithstanding  the  policy  was  void  during  default,  is 
evident  from  the  care  with  which  they  distinguish  the  case  of 
Williams  v.  Insurance  Co. ;  and  when  the  question  again  came 
before  the  supreme  court  of  Michigan,  in  Cauffield  v.  Insurance 
Co.,  11  N'.  W.  Kep.  264,  upon  a  note  providing  that,  in  case  of 
non-payment  of  any  one  of  the  installments  at  maturity,  the 
whole  amount  of  installments  remaining  unpaid  should  be  con- 
sidered as  earned,  the  company  was  allowed  to  recover.  That  they 
would  have  reached  a  different  conclusion  seems  probable,  not 
only  from  the  language  used,  but  also  from  the  fact  that  in  In- 
surance Co.  V.  Elink,  65  Mo.  78,  and  Insurance  Co.  v.  Henley, 
60  Ind.  515,  in  construing  the  same  contract,  the  provision  in  the 
charter  above  referred  to  being  held  by  the  courts  of  Indiana  and 
Missouri  to  be  a  part  of  the  agreement,  it  was  held  that  the  plain- 
tiff was  entitled  to  recover,  notwithstanding  the  company  had  been 
released  from  liability  during  the  default. 

The  other  cases  cited  by  defendant's  counsel  only  involve  the 
question  of  waiver,  where  the  company  had  accepted  payment  of 
a  past-due  note,  with  notice  of  a  loss. 

It  seems  to  us  that  the  construction  of  this  contract  is  very 
plain,  and  we  are  unable  to  construe  it  to  be  other  than  a  contract 
of  insurance  for  five  years,  as  every  clause  seems  to  indicate  such, 
intention.  The  defendant  applied  for  insurance  for  five  years- 
The  plaintiff  gave  an  installment  note,  which  contained  a  pro 
vision  that,  in  case  default  was  made  in  the  payment  of  any  in- 
stallment, the  whole  note  (which  presumably  represented  four 
years'  premium)  should  immediately  become  due.  The  policy, 
upon  its  face,  insures  the  property  for  five  years,  from  a  day  cer- 
tain to  a  day  certain,  on  condition  that  the  company  should  not  be 
liable  during  default  in  the  payment  of  any  installment  of  the 
premium.  The  insured  had  the  right  to  have  the  policy  canceled 
upon  paying  the  premium  due  thereon,  at  customary  short  rates. 
To  hold  it  to  be  a  policy  from  year  to  year  would  not  only  be  doing 
violence  to  the  plain  language  in  which  the  parties  have  expressed 
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tbeir  intention,  but  it  would  also  lead  to  the  absurd  conclusion 
that,  while  the  insured  had  the  option  to  renew  the  insurance 
each  year  by  paying  an  annual  premium,  still,  if  he  failed  to  do 
so,  the  premium  for  the  remaining  years  would  immediately  be- 
come due,  and,  when  collected,  the  insurance  would  be  re\aved 
for  the  whole  term,  whether  he  desired  to  exercise  his  option  or 
not. 

There  is  nothing  unfair  or  unreasonable  in  the  stipulation  that 
the  company  shall  not  be  liable  for  loss  during  default  in  the  pay- 
ment of  the  premium ;  and  there  is  nothing  contrary  to  public 
policy,  or  prohibited  by  statute,  in  the  agreement  that,  although 
the  insurer  is  relieved  from  liability  by  default,  the  premium  note 
of  the  assured  remains  binding  upon  him.  Neither  is  there  any 
thing  particularly  harsh  in  such  a  contract,  since  the  insured,  if 
he  finds  himself  unable  to  continue  his  payments,  can  at  any  time 
have  the  policy  canceled  by  paying  the  premium  due  at  customary 
short  rates.  The  parties  have  the  right  to  make  their  own  con- 
tract, and  fix  its  terms  and  conditions ;  and  such  a  contract  has 
frequently  been  upheld  by  the  courts,  Williams  v.  Insurance 
Co.,  19  Mich.  462 ;  Blackerby  v.  Insurance  Co.,  83  Ky.  574;  Wall 
v.  Insurance  Co.,  36  N.  T.  157 ;  Cauffield  v.  Insurance  Co.,  UN. 
W.  Rep.  264. 

But  the  defendant  further  claims  that  he  is  entitled  to  a  reduc- 
tion of  the  amount  recoverable  by  the  terms  of  the  note,  by  the 
principles  which  apply  to  the  return  of  premiums,  claiming  that 
'^  risk  and  premium  go  hand  in  hand,  and,  one  ceasing,  the  other 
also  ceases.'-'  This  is  not  by  any  means  true.  If  the  premium 
had  been  paid,  and  the  *risk  incurred,  for  any  period,  no  matter 
how  short,  no  breach  of  a  subsequent  condition  for  which  the 
assured  was  responsible  would  entitle  him  to  a  return  of  any  of 
the  premium,  although  the  company  thereby  ceased  to  be  liable. 
The  law  relating  to  the  return  of  premiums  is  clearly  laid  down 
in  our  Civil  Code,  §§  1542-1544,  and  we  are  not  aware  that  it 
differs  materially  from  the  general  law  of  insurance  elsewhere. 
Section  1542 :  '^A  person  insured  is  entitled  to  a  return  of  pre- 
mium, as  follows :  (1)  To  the  whde  premium,  if  no  part  of  his 
interest  in  the  thing  insured  be  exposed  to  any  of  the  perils  in- 
sured against;  (2)  where  the  insurance  is  made  for  a  definite 
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period  of  time,  and  the  insared  sarrenders  his  policy,  to  Bach  pro- 
portion of  the  premium  as  corresponds  to  the  unexpired  time, 
after  deducting  from  the  whole  premium  any  daim  for  loss  or 
damage  under  the  policy  which  has  previously  accrued." 

Section  1548 :  "  A  person  insured  is  entitled  to  a  return  of 
the  premium  when  the  contract  is  voidable  on  account  of  the 
fraud  or  misrepresentation  of  the  insurer,  or  on  account  of  facts 
of  the  existence  of  which  the  insured  was  ignorant  without  his 
fault ;  or  when,  by  any  default  of  the  insured,  other  than  actual 
fraud,  the  insurer  never  incurred  any  liability  under  the  policy." 

Section  1544 :  ^^  If  a  peril  insured  against  has  existed,  and  the 
insurer  has  been  liable  for  any  period,  however  short,  the  insured 
is  not  entitled  to  return  of  premiums,  so  far  as  that  particular 
risk  is  concerned." 

We  cannot  see  how  section  1544,  which  is  particularly  referred 
to  by  defendant's  counsel,  in  any  way  sustains  his  position.  The 
words,  '^  so  far  as  that  particular  risk  is  concerned,"  do  not  refer 
to  the  time  in  which  the  subject  is  exposed  to  the  peril ;  but 
where  a  premium  is  applicable  to  risks  on  two  or  more  distinct 
subjects  of  insurance,  and  no  risk  has  ever  been  incurred  upon 
one  subject,  the  proportionate  premium  may  be  recovered.  This 
is  evident,  not  only  from  the  reading  of  the  previous  sections,  but 
from  the  history  of  the  legislation  which  led  to  the  adoption  in 
the  Code  states  of  section  1542.  This  section,  as  originally  adopted 
in  California,  read  :  ^'A  person  insured  is  entitled  to  a  return  of 
premium  paid,  or  a  ratable  proportion  thereof,  if  no  part  of  his 
interest  in  the  thing  insured  is  exposed  to  any  of  the  pcrib  in- 
sured against,  or  where  the  insurance  is  made  for  a  definite  period 
of  time,  if  it  is  not  exposed  to  such  peril  for  the  whole  of  that 
time." 

In  proposing  as  an  amendment  the  language  of  section  1542, 
the  Code  examiners  said :  ^'  The  present  .section  does  not  con- 
form to  the  general  rule  and  the  law  elsewhere,  and  is  manifestly 
unjust.  Under  it,  the  insured,  meeting  with  a  loss  in  the  first 
month  of  a  policy  for  a  year,  could  recover  not  only  the  loss  but 
eleven-twelfths  of  the  premium,  thus  depriving  the  insurer  of  that 
proportion  of  the  consideration  for  which  he  assumed  the  risk." 

If  the  defendant  had  sustained  a  loss  during  the  first  year,  the 
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preminm  for  which  had  been  paid  in  cash,  he  would  have  been 
liable  on  his  note,  because  the  peril  had  existed,  the  insurer  had 
been  liable,  and  the  event  insured  against,  in  consideration  of  the 
entire  premium,  had  happened. 

This  being  an  insurance  for  five  years,  and  the  risk  having  at 
tached,  the  insured  is  not  entitled  to  any  reduction  on  his  note. 

As  a  new  trial  must  be  granted,  the  question  in  relation  to 
costs,  presented  on  the  hearing,  will  again  come  before  the  trial 
court,  and  it  is  deemed  advisable  to  indicate  our  views  thereon. 

The  organic  law  gives  to  the  district  courts  chancery,  as  well  as 
common-law,  jurisdiction,  and  limits  the  jurisdiction  of  justices  of 
the  peace  to  matters  in  controversy  where  the  debt  or  sum  claimed 
does  not  exceed  $100.  It  also  provides  that  the  jurisdiction  of 
these  courts  shall  be  limited  by  law.  This  court,  in  Insurance 
Co.  V.  Hanson,  28  N.  W.  Bep.  193,  held  that,  under  the  organic 
law  and  the  acts  of  the  territorial  legislature,  in  all  actions  arising 
on  contracts  for  the  recovery  of  money  only,  where  the  amount 
claimed  does  not  exceed  $100,  the  district  courts  and  justices  of 
the  peace  have  concurrent  original  jurisdiction. 

Section  5191,  Comp.  Laws  Dak.,  allows  costs  of  course  to  the 
plaintifE,  in  an  action  for  the  recovery  of  money,  where  he  re- 
covers $50,  and  allows  costs  of  course  to  the  defendant,  in  such 
an  action,  unless  the  plaintiff  is  entitled  to  costs.  It  is  claimed 
that  the  effect  of  this  section  is  to  indirectly  limit  the  jurisdiction 
of  the  district  courts  to  $50  by  denying  the  plaintiff  costs,  and 
allowing  the  defendant  costs,  where  the  amount  recovered  is  below 
that  sum. 

We  cannot  concur  in  this  position.  That  the  legislature  had 
the  power  to  liniit  the  jurisdiction  of  the  district  court,  if  they 
had  so  desired,  we  cannot  doubt,  in  the  face  of  section  1866,  Eev. 
St.  U.  S.,  expressly  conferring  that  power.  They  have  not  done 
BO  directly,  nor,  in  our  opinion,  does  this  section  have  any  such 
effect  upon  the  jurisdiction  of  the  court  indirectly.  At  the  com- 
mon law,  costs  were  unknown.  They  are  purely  the  creatures  of 
statute.  Eastman  v.  Sherry,  37  Fed.  Bep.  844 ;  Gibson  v.  Kail- 
road  Co.,  31  id.  553. 

The  l^islative  power  is  expressly  extended  to  all  rightful  sub- 
jects of  legislation  ;  and  that  the  allowance  or  refusal  of  costs  in 
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judicial  proceedings  is  such  a  subject  we  cannot  doubt.  The  ex- 
ercise  of  that  power  in  no  wise  affects  the  question  of  jurisdiction. 
If  the  suitor  desires  to  present  his  claim,  he  may  avail  himself  of 
either  court,  and  jurisdiction  could  not  be  denied ;  but  he  must 
accept  such  costs  as  the  legislature  has  provided  for  that  court. 
Busby  V.  Carpenter,  3  Pac.  Rep.  193.  The  judgment  of  the  dis- 
trict court  is  hereby  reversed,  and  a  new  trial  ordered.  All  the 
justices  concur,  except  Bose,  J.,  not  sitting. 


Watkrbuby,  Respondent,  v.  Dakota  F.  &  M.  Ins.  Co.,  Appel- 
lant. 

Insuranoe — Warranty — Statement  of  Agent. 

In  an  action  against  an  insurance  company  for  a  loss  sustained  bj  fire, 
it  appeared,  by  an  agreed  statement  of  facts,  that  the  assured  warranted 
the  statements  in  his  application  true  so  far  as  known  and  material  to  the 
risk;  that  in  answer  to  the  question,  "Do  all  stove-pipes  pass  into  good 
brick  chimneys? ''  he  answered,  "  One  in  iron  pipe  four  inches  from  wood. 
Will  build  chimney  in  spring."  That  the  company's  agent  in  answer  to  a 
question  to  him  in  the  application  (and  which  was  a  part  of  the  applica- 
tion) pronounced  the  stove-pipe  perfectly  sa^e  and  advised  the  risk;  as- 
sured did  not  build  the  chimney  in  the  spring  and  continued  the  use  of 
the  pipe  thereafter  when  the  fire  occurred,  being  first  discovered  in  the 
roof  of  the  insured  building,    ffeldf  the  company  was  liable  for  the  loss. 

(Argued  Feb.  11,  1889;  affirmed  Feb.  19;  opinion  filed  Oct.  10, 1889.) 

APPEAL  from  the  district  court,  Davison  county ;  Hon.  Babt- 
LBTi  Tbipp,  Judge. 

Dillon  cfe  PrestoTiy  for  appellant. 

The  only  question  is,  did  the  omission  to  build  the  chimney 
avoid  the  policy  ?  By  their  contract  the  application  is  made  a  part 
of  it.  The  effect  of  this  is  that  what  would  otherwise  be  mere 
representations  are  converted  into  warranties.  Cushman  v.  TJ.  S. 
Ins.  Co.,  63  N.  Y.  407.  Warranties  must  be  strictly  and  literally 
complied  with.  Barteau  v.  Phoenix  Ins.  Co.,  67  N.  T.  595; 
Wood,  Ins.  313 ;  Byers  v.  Farmers'  Ins.  Co.,  35  Ohio  St.  600 ; 
Jeffries  v.  Life  Ins.  Co.,  22  Wall.  47 ;  Davenport  v.  New  Eng. 
Ins.  Co.,  6  Cush.  340 ;  Ripley  v.  ^tna  Ins.  Co.,  30  N.  T.  136. 

The  statement  of  respondent,  was  a  promissory  warranty  binding 
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on  him,  and  its  falsity,  is  as  fatal  as  thoagh  it  had  been  a  statement 
of  an  existing  fact.  Ripley  v.  JStna  Ins.  Co.,  supra;  Houghton  v. 
Ins.  Co.,  8  Mete.  114 ;  JNational  Bank  v.  Ballston  Ins.  Co.,  SO  N. 
T.  45 ;  Sheldon  v.  Hartford  Ins.  Co.,  22  Conn.  285 ;  Murdock  v. 
Chenango  Ins.  Co.,  2  N.  T.  210 ;  Glendale  Woolen  Co.  v.  Ins. 
Co.,  21  Conn.  19 ;  Blumer  v.  Phoenix  Ins.  Co.  (Wis.),  4  N.  W. 
Bep.  674 ;  Poor  v.  Humbolt  Ins.  Co.,  125  Mass.  274 ;  Schultz  v. 
Mntual  Ins.  Co.,  10  Ins.  L.  J.  171;  C.  C,  §§  1534,  1535, 
1536 ;  Wood,  817,  319,  340. 

A  warranty  is  in  the  natare  of  a  condition  precedent ;  if  it  is 
violated  the  policy  is  avoided.  It  makes  no  difference  whether  it 
was  connected  with  the  risk  or  not.  Mead  v.  North- Western  Ins. 
Co.,  7  N.  Y.  530 ;  Murdock  v.  Chenango  Ins.  Co.,  supra;  Liver- 
pool Ins.  Co.  V.  Qunther,  116  TJ.  S.  113. 

T.  H.  NuUj  for  respondent. 

The  application  contains  merely  a  statement  of  the  expectation 
or  belief  of  the  applicant,  and  was  not  in  response  to  any  ques- 
tion, but  volunteered.  C.  C,  §§  1508, 1536;  Buel  v.  Conn.  M. 
L.  Ins.  Co.,  5  Law  Ins.  J.  274 ;  Hough  v.  City  F.  Ins.  Co.,  29 
Conn.  10 ;  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452;  Com- 
monwealth v.  Moninger,  18  Ind.  352 ;  Lycoming  v.  Mitchell,  48 
Pa.  St.  367 ;  Herrick  v.  Union  Mut.  Ins.  Co.,  48  Me.  558 ; 
New  York  v.  Brooklyn  Ins.  Co.,  4  Keyes,  465.  It  did  not  consti- 
tute a  warranty  as  it  was  not  material  to  the  risk.  Further,  a 
statement  in  respect  to  future  acts  or  omissions  differs  from  an 
express  warranty.  C.  C,  §§  1535,  1536.  See,  also,  §  1499; 
Hough  V.  City  Ins.  Co.,  supra  ;  Columbia  Ins.  Co.  v.  Lawrence, 
10  Peters,  507. 

The  words  in  the  application  *^  so  far  as  the  same  are  known  to 
the  applicant  and  material  to  the  risk,"  eliminate  from  the  con- 
tract the  rule  that  the  least  misrepresentation,  or  breach  of  war- 
ranty, whether  material  or  not,  avoids  the  policy.  Garcelon  v. 
Hampden  Ins.  Co.,  50  Me.  580 ;  ^tna  Ins.  Co.  v.  Grube,  6  Minn. 
82  ;  First  National  Bank  v.  Hartford  Ins.  Co.,  7  Ins.  L.  J.  208  ; 
Kerr  v.  Hastings  Mut.  Ins.  Co.,  41  Up.  Can.  Q.  B.  217. 

Cbofoot,  J.     This  action  is  brought  to  recover  on  a  fire  insur- 
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ance  policy  issaed  by  the  defendant  upon  plaintifi's  dwelling- 
hoase  and  personal  property. 

The  answer  sets  forth  several  defenses,  bnt  the  only  one  r^ 
lied  npon,  in  the  argument  before  this  conrt,  is  an  alleged  breach 
of  warranty  on  the  part  of  plaintiff  in  not  building  a  brick  chim- 
ney npon  the  house  in  the  spring  of  1885,  whereby  the  defendant 
seeks  to  avoid  liability  for  the  loss. 

The  case  was  submitted  to  the  trial  court  npon  an  agreed  state- 
ment of  facts,  which  includes  the  fact  that  plaintiff  never  built  a 
chimney,  as  set  out  in  his  answer  to  question  No.  5  of  the  appli- 
cation ;  and  also  includes  the  application  and  policy. 

The  application  for  the  insurance,  signed  by  the  applicant,  con- 
tains the  following  question  and  answer :  ^'  Question  5.  Do  all 
stove-pipes  pass  into  good  brick  chimneys  ?  Answer.  One  in  iron 
pipe,  four  inches  from  wood.  Will  build  chimney  in  spring." 
The  application  also  contains  the  following :  ^'  And  the  applicant 
hereby  covenants  and  agrees  to  and  with  said  company  that  the 
foregoing  is  a  true  and  full  statement  of  all  facts  in  regard  to  the 
condition,  value  and  risk  of  the  property  to  be  insured,  so  far  as 
the  same  are  known  to  the  applicant  and  material  to  the  risk." 
The  record  also  shows  the  following  as  a  portion  of  the  applica- 
tion :  "  Questions  to  agents.  Question  5.  Did  you  carefully  ex- 
amine stove-pipes  and  chimneys  ?  Q.  6.  Do  you  regard  them  as 
perfectly  safe  ?  Answer.  Yes.  Q,  7.  Do  you  fully  recommend 
the  risk?    A.  Yes." 

The  policy  contains  the  following  provision :  "  It  is  expressly 
agreed  that  the  application  of  even  nnmber  herewith,  on  file  in 
the  office  of  this  company,  shall  be  considered  a  part  of  this  con- 
tract, and  a  warranty  by  the  assured,  and  to  which  application  ref- 
erence is  here  made  for  a  more  particular  description  of  said 
property  insnred ;  and  any  false  representation  by  the  assured  of 
his  interest  in  the  property,  the  condition,  situation  or  occupancy 
of  the  property,  or  omission  to  make  known  every  fact  material 
to  the  risk,"  etc.,  shall  render  the  policy  void. 

The  nature  of  the  defense  necessarily  involves  an  interpretation 
of  the  contract  of  insurance,  for  the  purpose  of  ascertaining 
whether  the  words,  "  will  build  chimney  in  spring,"  contained  in 
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the  application,  amount  to  a  warranty  by  the  assured,  or  whether 
they  are  a  mere  representation. 

A  representation  is  a  statement,  collateral  to  the  contract,  of 
some  fact  having  reference  thereto,  and  upon  the  faith  of 
which  the  contract  is  entered  into.  It  precedes  the  contract,  and, 
being  only  an  inducement  thereto,  it  need  only  be  true  as  to  mat- 
ters material  to  the  risk  and  that  influence  the  insurer  in  taking 
or  rejecting  the  risk,  or  in  fixing  the  rate  of  premium  therefor. 
The  assured  is  not  held  to  the  strict  or  even  literal  truth  of  his 
representations.  1  Wood,  Ins.,  §  192.  "It  is  enough,"  says 
SuTHEBLANB,  J.,  iu  lusuraucc  Co.  V.  Ootheal,  7  Wend.  82,  "  if  a 
representation  be  made  without  fraud,  and  be  not  false  in  any 
material  point,  or  if  it  be  substantially,  though  not  literally,  ful- 
filled." 

"  An  express  warranty,"  according  to  the  definition  of  Amould, 
"  is  a  stipulation  in  writing,  on  the  face  of  the  policy,  on  the  lit- 
eral truth  or  fulfillment  of  which  the  validity  of  the  entire  con- 
tract depends."  When  the  policy  refers  to  the  application,  and 
adopts  it  as  a  part  of  the  insurance  contract,  the  statements  in  the 
application,  relative  to  the  situation,  use  and  character  of  the  risk, 
have  the  same  force  and  effect  as  if  written  on  the  face  of  the 
policy,  and  are  to  be  considered  warranties,  unless  from  the  lan- 
guage used  it  is  evident  that  the  parties  did  not  intend  them  to 
operate  as  warranties,  but  as  representations.  From  this  it  appears 
that  the  statements  in  the  application  are  in  the  nature  of  war- 
ranties ;  indeed,  they  are  so  declared  in  the  policy. 

In  the  absence  of  statutory  provisions  to  the  contrary,  the  well- 
settled  law  of  insurance  is  that  a  warranty  is  in  the  nature  of  a 
condition  precedent,  whereby  the  assured  stipulates  for  the  abso- 
lute truth  of  the  statement  made,  or  the  strict  compliance  with 
some  promised  line  of  conduct,  on  penalty  of  his  forfeiture  of  his 
rights  to  recover,  entirely  without  regard  to  the  question  of  mate- 
riality to  the  risk.  Says  Mr.  May,  in  his  work  on  Insurance : 
*'  One  of  the  very  objects  of  the  warranty  is  to  preclude  all  con- 
troversy about  the  materiality  or  immateriality  of  the  statement. 
The  only  question  is,  has  the  warranty  been  kept  9  There  is  no 
room  for  construction ;  no  latitude ;  no  equity."  §  156.  The 
harshness  of  this  doctrine  has  been  frequently  recognized,  but,  as 
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it  was  held  to  be  founded  in  the  contract  of  the  parties,  the  courts 
have  adhered  to  it,  and  have  felt  themselves  powerless  to  relieve 
against  it,  except  in  the  interpretation  of  the  contract  itself .  Ebv- 
ing  indemnity  for  its  object,  the  contract  is  constmed  liberallj  to 
that  end ;  and  no  rule  is  better  settled,  or  more  imperative  and 
controlling,  than  that  it  is  to  be  interpreted  liberally  in  favor  of 
the  assared,  so  as  not  to  defeat,  without  a  plain  necessity,  the  in- 
demnity, which,  in  making  the  insurance,  it  was  his  object  to 
secure.  So  where  doubt  exists  as  to  whether  a  warranty  or  a 
representation  is  intended,  and  the  language  is  susceptible  of  both 
interpretations,  it  will  be  held  to  be  a  representation  so  as  to  allow 
the  assured  to  take  advantage  of  its  immateriality  or  its  substan- 
tial truth.  May,  Ins.,  §§  174,  176;  1  Wood,  Ins.,  §§  169,  186; 
Wilson  V.  Insurance  Co.,  i  K.  1. 156 ;  Insurance  Co.  v.  Slaughter, 
12  WaU.  404. 

Although  continuing  to  hold  that  the  materiality  of  an  absolute 
warranty  coald  not  be  qaestioned,  the  courts  recognize  the  right 
of  the  parties  to  qualify  or  limit  the  effect  of  the  warranty  by  the 
terms  of  their  contract,  and  that  is  exactly  what  the  parties  have 
done  in  this  case,  by  the  statement  in  the  application  ^^  that  the 
foregoing  is  a  true  and  full  statement  of  facts  in  regard  to  the 
condition,  value  and  risk  of  the  property,  so  far  as  the  same  are 
known  to  the  applicant  and  material  to  the  risk.''  In  Bedman  v. 
Insurance  Co.,  47  Wis.  89,  1  N.  W.  Rep.  393,  in  construing  a  pol- 
icy and  application  containing  the  same  provisions  as  in  this  case, 
Lyon,  J.,  in  delivering  the  opinion  of  the  court,  says :  "  By  the 
terms  of  the  policy  the  application  is  made  a  part  of  it.  The  two 
instruments  are,  therefore,  parts  of  the  same  contract,  and  must  be- 
construed  together,  as  though  all  of  the  statements  and  stipula- 
tions contained  in  each  were  written  in  one  instrument ;  hence 
the  stipulation  at  the  close  of  the  application  must  be  treated  as 
if  written  in  the  policy.  It  is  manifest  that  such  stipulation  is 
not  qualified  or  changed  by  any  thing  in  the  policy.  The  condi- 
tion therein  that  the  application  shall  be  considered  a  warranty  by 
the  assured  means  just  such  a  warranty  as  is  stipulated  in  the  ap- 
plication ;  no  more  and  no  less."  In  Garcelon  v.  Insurance  Co., 
60  Me.  680,  Chief  Justice  Applbton,  in  construing  similar  pro- 
visions in  a  policy  aud  application,  says :     '^  If  this  is  to  be  re- 
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garded  as  a  warranty,  it  is  one  the  limitationfi  of  which  are  clearly 
expressed  in  the  application.  It  is  not  an  absolute  warranty  that 
each  answer  is  trae,  bnt  only  that  the  answers  are  a  just  and  true 
exposition  of  all  the  facts  and  circumstances  in  regard  to  the  con- 
dition, situation,  value  and  risk  of  the  property,  so  far  as  the  same 
are  known  to  the  applicant  and  are  material  to  the  risk."  See, 
also,  lindsey  v.  Insurance  Co.,  3  R.  I.  157 ;  Elliott  v.  Insurance 
Co.,  13  Gray,  139 ;  Prieger  v.  Insurance  Co.,  6  Wis.  88 ;  and 
Insurance  Co.  v.  Grube,  6  Minn.  82  (Gil.  32),  —  where  similar 
provisions  are  held  to  constitute  a  warranty  limited  to  matters 
known  to  the  assured  and  material  to  the  risk. 

So  far  as  the  question  of  materiality  is  concerned,  the  parties 
have,  by  their  contract,  only  limited  the  warranty  in  the  manner 
that  all  warranties  are  now  limited  by  the  Code.  The  effect  of 
sections  1160, 4162,  4163,  Comp.  Laws,  is  to  incorporate  into  all 
warranties  the  element  of  materiality,  unless  the  policy  expressly 
declares  that  the  violation  of  a  specified  provision  shall  avoid  it. 
The  purpose  of  these  sections  was  to  relax  the  rule  requiring  the 
strict  performance  of  immaterial  conditions  in  the  contract.  See 
Civil  Code  Cal.,  §  26Uy  annotated  by  Creed  Haymond  and  John 
C.  Burch  of  the  California  Code  commission.  Mr.  Barber,  in 
his  Principles  of  Insurance,  says :  ^^  The  introduction  into  the 
law  of  insurance  of  the  doctrine  of  immaterial  warranties  effects 
a  radical  change  in  the  significance  heretofore  attached  to  the 
term  *  warranty.'  If  the  materiality  of  a  warranty  is  left  open 
to  inquiry,  the  only  substantial  distinctions  remaining  between  a 
warranty  and  a  representation  are  that  the  former  must  constitute 
a  part  of  the  policy,  and  must  be  strictly  fulfilled,  while  the  latter 
precedes  the  issuing  of  the  policy,  does  not  form  a  part  of  it,  and 
requires  only  a  substantial  fulfillment.  So  that  a  warranty,  ac- 
cording to  this  section  of  the  Code,  except  on  points  just  men- 
tioned, is  identical  with  a  representation." 

In  the  absence  of  statute,  where  the  warranty  is  qualified  by 
the  contract,  as  in  this  case,  it  is  said  to  be  reduced  to  the  quality 
of  a  representation.  See  May,  Ins.,  §  161,  and  also  Insurance  Co. 
V.  Grube,  supra^  where  it  is  said :  "  The  warranty,  therefor^,  of 
the  statements  contained  in  the  application,  is  not  an  absolute 
warranty  that  they  are  as  stated,  bnt  only  that  they  are  true  so 
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far  aa  the  same  are  known  to  the  applicant,  and  material  to  the 
risk,  which  qualifies  the  warranty,  and  gives  it  the  same  effect  as 
a  representation  of  the  facts  would  have." 

What,  then,  is  the  test  of  the  materiality  of  a  warranty  i  The 
test  of  the  materiality  of  a  representation  or  concealment  is  well 
settled  both  by  the  courts  and  by  the  provisions  of  our  Code. 
Says  Ohief  Justice  Ssaw  in  Daniels  v.  Insurance  Co.,  12  Cush- 
425  :  "  And  every  such  fact  untruly  asserted  or  wrongfully  sup- 
pressed must  be  regarded  as  material,  the  knowledge  or  ignorance 
of  which  would  naturally  influence  the  judgment  of  the  under- 
writer  in  making  the  conti'act  at  all,  or  in  estimating  the  degree 
and  character  of  the  risk,  or  in  fixing  the  rate  of  premium."  See, 
also,  Comp.  Laws,  §§  4123,  4139  :  '^  Materiality  is  to  be  deter, 
mined,  not  by  the  event,  but  solely  by  the  probable  and  reason- 
able influence  of  the  facts  upon  the  party  to  whom  the  communi- 
cation is  due,  in  forming  his  estimate  of  the  disadvantages  of  the 
proposed  contract,  or  in  making  his  inquiries." 

It  will  be  noticed  that  this  test  of  materiality  is  found  in  article 
6,  tit.  11,  pt.  4,  Civil  Code,  which  relates  to  concealment  and  rep- 
resentation,  and  is  not  directly  referred  to  in  article  7,  which  re- 
lates to  warranties ;  and  the  question  naturally  arises  as  to  whether 
sucli  is  also  the  test  of  the  materiality  of  a  warranty,  in  view  of 
its  modifled  character.     Bearing  in  mind  the  inherent  distinction 
which  still  exists  between  a  representation  and  a  warranty, —  i.  ^., 
that  a  representation  is  collateral  to  the  contract,  precedes  it,  and 
is  only  matter  of  inducement,  while  a  warranty  is  part  of  the  con- 
tract itself — it  would  seem  to  follow  that  a  warranty  would  be 
material,  if  its  breach  increased  the  risk  or  hazard,  i.  «.,  created  a 
more  dangerous  class  of  risk  than  it  otherwise  would  be ;  but 
since  from  the  character  of  the  insurance  business  the  class  or 
degree  of  the  risk  would  in  the  very  nature  of  things  be  deter- 
mined and  solely  graduated  by  those  matters  which  induce  or  in- 
fluence the  insurer  in  accepting  a  risk  and  fixing  the  premium, 
the  test  of  the  materiality  of  a  warranty  must  be  substantially 
the  same  as  for  representation.    This  seems  to  be  the  view  taken 
by  l^e  courts  in  regard  to  the  materiality  of  warranties  qualified 
by  contract,  as  in  this  case.    In  Elliott  v.  Insurance  Co.,  suproj 
BiGBLOW,  J.,  in  construing  such  a  warranty,  says:     ''These 
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stipulations  were  not  only  nnnecessary,  if  the  assured  was  to  be 
held  to  the  literal  and  exact  truth  of  his  answers,  but  are  incon- 
sistent with  holding  them  strict  warranties.  The  parties  to  the 
contract  did  not  so  regard  them.  It  was  only  so  far  as  they  were 
material  to  the  risk,  or  were  misrepresentations  or  suppressions 
of  material  facts,  that  they  were  intended  to  affect  the  rights  of 
the  assured  to  recover  on  the  policy.  The  plaintiff  was,  therefore, 
entitled  to  have  the  question  whether  the  rags  kept  in  the  store 
at  the  time  of  the  fire  materially  affected  the  risk  passed  upon  by 
the  jury." 

Although  not  referred  to  by  counsel  upon  the  argument,  we 
cannot  overlook  a  class  of  cases  that  are  often  incorrectly  dted  as 
holding  that,  if  representations  are  put  into  the  form  of  answers 
to  specific  questions,  the  parties  have  settled  for  themselves  that 
they  shall  be  deemed  material,  and  that  the  assured  cannot  show 
the  immateriality  of  a  fact  which  both  parties  have  treated  as 
material,  and  that  the  question  and  answer  must  be  held  by  the 
court  as  tantamount  to  an  agreement  that  the  matter  inquired 
about  is  material.  See  Wilson  v.  Insurance  Co.,  4  K.  I.  141; 
Campbell  v.  Insurance  Co.,  98  Mass.  381 ;  Miller  v.  Insurance 
Co.,  31  la.  216;  Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484; 
Price  V.  Insurance  Co.,  17  Minn.  497  (Gil.  473) ;  Jeffries  v.  In- 
surance Co.,  22  Wall.  47 ;  Insurance  Co.  v.  France,  91  U.  S.  512 ; 
Oonover  v.  Insurance  Co.,  3  Dill.  218. 

An  examination  of  these  authorities  discloses  that  they  depend 
generally  upon  the  fact  that,  by  the  form  of  the  application  and 
the  policy,  the  assured  stipulates  for  the  absolute  truth  of  all  the 
answers  to  the  questions  in  the  application  (which  is  declared  to 
be  the  basis  of  the  policy),  and  it  is  agreed  that  the  policy  shall 
be  void  if  any  of  the  answers  are  false. 

In  Jeffries  v. Insurance  Co., aupra^ Hunt,  J., says :  "The stip- 
ulation is  not  expressed  to  be  made  as  to  important  or  material 
statements  only,  or  to  those  supposed  to  be  material,  but  as  to  all 
statements."  This  clearly  indicates  the  grounds  upon  which  these 
decisions  are  placed. 

It  is  true  that  in  Miller  v.  Insurance  Co.,  8upra^  language  is 
used  which  would  seem  to  indicate  that  in  all  cases  the  question, 
and  answer  amount  to  an  implied  agreement  that  the  matters  in- 
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quired  about  are  material,  but  since  the  case  under  consideration 
was  one  where  the  applicant  had  stipulated  for  the  absolute  truth 
of  all  answers  in  the  application,  and  the  authorities  cited  by  the 
court  were  placed  solely  upon  the  ground  that  the  parties  had  by 
their  contract  settled  the  question  of  materiality  for  themselves, 
we  think  it  should  be  limited  to  such  cases.  Clearly  this  could 
not  be  the  rule  where  the  contract  expressly  includes  the  element 
of  materiality,  as  in  this  case.  That  such  a  construction  was  placed 
upon  this  class  of  cases  is  evident  from  the  reading  of  section  4163, 
Comp.  Laws :  '^  A  policy  may  declare  that  a  violation  of  specified 
provisions  shall  avoid  it ;  otherwise  the  breach  of  an  immaterial 
provision  does  not  avoid  the  policy."  The  courts  have  universally 
held  that  where  warranties  were  qualified,  as  in  this  case,  the  bur- 
den is  upon  the  company  to  show  the  knowledge  of  the  applicant, 
and  the  materiality  of  the  facts,  and  the  applicant  is  entitled  to 
have  these  questions  passed  upon  by  the  jury.  See  Garcelon  v. 
Insurance  Co.,  supra;  Lindsey  v.  Insurance  Co.,  supra;  Elliott 
V.  Insurance  Co.,  supra  ;  Redman  v.  Insurance  Co.,  supra.  This 
is  also  the  settled  law  in  relation  to  the  materiality  of  a  represen- 
tation.  Huguenin  v.  Rayley,  6  Taunt.  186 ;  Insurance  Co.  v. 
Harmer,  2  Ohio  St.  452.  But  ^'  in  all  cases  where  the  facts  are 
specially  found  by  the  jury,  or  are  without  dispute,  the  question 
of  the  materiality  to  the  risk  of  the  representations  made  by  the 
assured  at  the  time  of  obtaining  the  insurance  is  for  the  court." 
Ryan  v.  Insurance  Co.,  46  Wis.  674,  1  N.  W.  Rep.  426. 

What,  then,  are  the  facts  found  by  the  court?  Briefly  stated, 
they  are,  in  effect,  that  the  plaintiff  applied  for  insurance,  and, 
on  being  asked  if  all  stove-pipes  passed  into  good  brick  chimneys^ 
replied:  "One  in  iron  pipe,  4  inches  from  wood;  will  build 
chimney  in  spring."  That  plaintiff  warranted  the  statements  in 
the  application  true,  so  far  as  known  and  material  to  the  risk. 
That  the  company's  agent,  in  answer  to  a  question  propounded 
directly  to  him,  pronounced  the  stove-pipes  and  chimneys  perfectly 
safe,  and  recommended  the  risk,  and  these  statements  were  a  part 
of  the  written  application.  That  the  policy  was  issued  upon  the 
application.  That  plaintiff  never  built  the  chimney,  and  that  at 
the  time  of  the  alleged  fire  the  kitchen  stove  was  actively  in  use 
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for  baking  purposes,  and  the  fire  was  first  discovered  in  or  near 
the  roof  of  the  bouse.     This  is  all. 

Did  plaintiff's  failure  to  build  a  chimney  increase  the  risk,  so  as 
to  impose  upon  the  company  a  different  and  greater  hazard  than 
that  which,  in  issuing  the  policy,  they  assumed  ?  It  did,  if  the 
statement,  ^^  will  build  chimney  in  spring,"  induced  it  to  enter 
into  the  contract,  or  to  take  it  at  a  lower  premium,  or  if  it  would 
probably  have  had  that  effect.  The  statement,  ^^  will  build  chim- 
ney  in  spring,"  is  one  which,  from  its  very  nature,  is  so  closely 
connected  with  the  character  of  the  risk,  and  from  the  ordinary 
knowledge  of  mankind,  one  which  would,  if  complied  with,  so 
manifestly  tend  to  diminish  the  hazard,  that  the  court,  in  the  ab- 
sence of  other  circumstances,  would,  without  proof,  feel  compelled 
to  say  that  it  would  probably  and  reasonably  influence  the  insurer 
in  forming  his  estimate  of  the  disadvantages  of  the  contract,  and 
we  should  agree  with  the  opinion  of  Stbong,  J.,  in  Murdock  v. 
Insurance  Co.,  2  N.  Y.  210.  But  the  question  in  this  case  is  not 
whether  such  a  statement,  standing  alone,  would  be  material,  but 
whether  the'  statement,  taken  in  connection  with  the  attending 
circumstances,  is  material. 

We  cannot  disregard  the  fact  that  before  issuing  the  policy  the 
defendant's  agent,  acting  strictly  within  the  scope  of  his  authority, 
examined  the  stove-pipes  and  chimneys,  pronounced  them  perfectly 
safe,  and  fully  recommended  the  risk.  Without  any  proof  as  to 
the  purpose  for  which  such  examination  is  usually  made  by  an 
agent,  or  the  influence  which  his  report  ordinarily  has  upon  the 
company  in  accepting  or  rejecting  the  risk,  or  in  fixing  the  rate 
of  premium,  this  court  cannot  assume  that  the  statement  made  by 
the  plaintiff  in  his  application,  which  was  entirely  voluntary  and 
not  in  response  to  any  direct  question  as  to  his  intentions,  had  any 
influence  whatever  upon  the  defendant  in  estimating  the  disad- 
vantages of  the  risk,  or  would  ordinarily  influence  any  insurer, 
under  like  circumstances.  If  we  suppose  the  underwriter  to  have 
been  an  individual,  and  he  had  satisfied  himself,  by  a  careful  ex- 
amination of  the  premises,  that  the  chimneys  were  perfectly  safe 
and  the  risk  a  good  one,  clearly  such  a  statement  by  the  assured, 
as  to  the  future  improvement  of  the  chimneys,  could  have  no  effect 
upon  him  in  estimating  the  disadvantages  of  the  risk. 
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Bat  even  if  the  statement  could,  from  its  natare,  be  considered 
as  material,  it  would  seem  that  the  company  could  not  avoid  the 
policy  on  that  account,  as  it  would  be  estopped  from  claiming  that 
to  be  material  which  their  agent  has,  in  effect,  declared  to  be  im- 
materiaL 

'  It  is  too  well  settled  to  be  now  questioned  that  the  company, 
or  its  agent  acting  within  the  scope  of  his  authority,  may  waive 
any  of  the  conditions  of  the  policy,  and  if  at  the  time  of  issuing 
the  policy  the  company  or  such  agent  knows  the  falsity  of  a  rep- 
resentation made  by  the  applicant  in  procuring  the  insurance,  the 
company  is  estopped  from  asserting  its  falsity  in  order  to  avoid 
liability.  See  Plumb  v.  Insurance  Co.,  18  N.  Y.  392 ;  Benedict 
v.  Insurance  Co.,  31  id.  389 ;  Rowley  v.  Insurance  Co.,  36  id. 
650 ;  Beal  v.  Insurance  Co.,  16  Wis.  241 ;  Miner  v.  Insurance 
Co.,  27  id.  693 ;  Roberts  v.  Insurance  Co.,  41  id.  321 ;  Devine 
V.  Insurance  Co.,  32  id.  471 ;  Winans  v.  Insurance  Co.,  38  id. 
345;  Frost  V.  Insurance  Co.,  5  Denio,  154;  May  v.  Insurance 
Co.,  25  Wis.  292 ;  Insurance  Co.  v.  Wilkinson,  13  Wall.  222 ;  Pro- 
tection  Co.  v.  Schell,  29  Pa.  St.  31 ;  Roth  v.  Insurance  Co.,  6 
McLean,  324 ;  Insurance  Co.  v.  M^CuUoch,  21  Ohio  St.  176. 

Reasoning  from  analogy,  it  would  seem  that  the  declaration  of 
the  agent  that  the  chimneys  were  perfectly  safe  would  operate  as 
an  estoppel  to  prevent  the  company  from  denying  the  truth  of 
that  statement. 

Finding  no  error  in  the  conclusions  of  law  reached  by  the  court 
below,  the  case  is  aflirmed. 


RuBHTON,  Appellant,  v.  Busks,  Respondent. 

1.  Parties  —  Taxes  —  Action  to  Beoover  Back. 

Wiiere  taxes  have  been  paid  to  a  coUeotor  ander  protest  and  with  notioe 
that  an  action  will  be  brought  to  recover  them  back,  it  is  not  necessary  in 
such  case  to  sue  the  municipality  for  which  he  is  collector,  the  action  maj 
be  brought  against  him  personally. 

2.  Taxes— Recovering  Back— Bight  of  Mortgagee. 

A  mortgagee  has  no  such  interest  in  the  land  as  will  enable  him  to  re- 
deem it  from  a  void  tax  sale  and  recover  back  the  money,  although  it  vras 
paid  under  protest. 

Tbhplbton,  J.,  dissenting. 

(Argued  May  17,  1889;  determined  October  10,  1889.) 
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APPEAL  from  the  district  court,   Casecoantj;  Hon:  W.  B. 
MoOoNKELL,  Judge. 

Benton^  Amedon  dk  Bradleyj  for  appellant 

The  action  was  properly  brought  against  the  treasurer  alone. 
Elliott  V.  Swartwout,  10  Pet.  137 ;  Faulkner  v.  Hunt,  16  Cal. 
167 ;  Meek  v.  McOlure,  49  id.  623;  Monson  v.  Johnson,  51  id. 
869 ;  Bank  v.  Chalfant,  id.  612 ;  Smith  v.  Farrelly ,  52  id.  77 ; 
Bank  v.  Chalfant,  id.  170 ;  Bank  v.  Webber,  id.  73 ;  Iowa  R. 
R.  Co.  V.  Woodruff,  19  N.  W.  Rep.  915 ;  Cooley,  Taxation, 
805,  815. 

The  taxes  were  void,  N.  P.  R.  R.  Co.  v.  Traill  Co.,  115  U. 
S.  600. 

Their  invalidity  did  not  appear  on  the  face  of  tlie  proceedings. 
The  tax  certificates  issued  pursuant  to  the  sale  were  invalid  and 
constituted  a  cloud  upon  the  title.  Cooley,  780.  That  the  money 
paid  to  redeem  could  be  recovered  back,  see  Cooley,  811. 

There  is  but  a  single  case  (County  v.  Walker,  8  Ean.  431) 
holding  the  contrary.  The  few  cases  and  dicta  appearing  to  take 
the  opposite  view  will  be  found,  on  examination,  to  have  turned 
upon  one  of  the  following  points :  1.  The  taxes  were  paid  be- 
fore any  attempt  had  been  made  to  enforce  them.  2.  The  taxes 
were  void  upon  their  face,  and  would,  therefore,  be  no  cloud  upon 
the  title ;  or  3.  No  protest  was  made  at  the  time  of  payment. 
Winser  v.  Burlington,  27  N.  W.  Rep.  241 ;  Thomas  v.  Burling- 
ton,  28  id.  480  ;  Erskine  v.  Yan  Arnsdale,  15  Wall.  75 ;  Bruecher 
V.  Port  Chester,  101  N.  T.  240 ;  Peyser  v.  Mayor,  70  id.  497 ; 
City  V.  Martin,  34  Mich.  171;  Faulkner  v.  Hunt,  16  Cal.  167; 
Mason  v.  Johnson,  51  id.  612 ;  Bank  v.  Chalfant,  id.  369  ;  Smith 
V.  Farrelly,  52  id.  77;  Stephan  v.  Daniels,  27  Ohio  St.  527,  544 ; 
Seeley  v.  Westport,  47  Conn.  294;  C.  &  N.  W.  R.  R.  Co.  v. 
Oconto,  50  Wis.  189. 

An  illegal  tax  may  be  attacked  in  three  ways :  1.  The  party  may 
apply  to  a  court  of  equity  to  cancel  it  and  the  certificate  as  a  cloud 
on  his  title.  2.  He  may  apply  for  an  injunction  to  restrain  the 
levying  of  the  tax,  or  the  sale  of  the  land,  or  the  issuing  of  a 
deed.  3.  In  a  proper  case  he  may  pay  the  amount  demanded 
under  protest,  and  recover  it  back. 
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Our  statute  (§  635,  C.  C.  Pro.)  has  gone  far  to  remove  the 
strictions  upon  an  action  to  remove  a  cloud,  but  two  things  are 
still  necessary :  1.  There  must  be  a  cloud  upon  the  title.  2.  The 
plaintifi  must  be  the  owner  of  either  the  legal  or  equitable  title. 
Stark  V.  Starrs,  6  Wall,  402 ;  Holland  v.  Challen,  110  XJ.  S.  15 ; 
Goldsmith  v.  Gilland,  22  Fed.  Kep.  865,  867. 

The  appellant  had  only  a  mortgage  lien  and  this  transferred  no 
title  to  the  property.  §  1706,  C.  C.  He  could  not  have  main- 
tained an  action  to  cancel  the  tax  certificate  or  remove  it  as  a 
cloud  on  the  title,  as  he  had  none. 

For  the  same  reason  he  could  not  have  obtained  an  injunction. 
High,  §§  524,  573.  In  making  this  redemption  under  protest,  he 
pursued  the  only  remedy  given  him  by  law. 

S.  B.  Bartlett^  for  respondent. 

The  taxes  being  void  the  sale  was  without  warrant  of  law, 
had  no  force,  and  a  deed  thereunder  would  be  of  no  validity. 
William  v.  Corcoran,  46  Cal.  553  ;  Bucknall  v.  Story,  id.  599 ; 
Detroit  v.  Martin,  34  Mich.  173,  22  Am.  Eep.  615. 

The  plaintiff  knew  the  law  and  the  facts  and  he  was  not  bound 
to  pay.  A  person  who  voluntarily  pays  a  void  tax  with  a  full 
knowledge  of  the  facts  cannot  recover  it  back.  Powell  v.  Board, 
46  Wis.  213 ;  Babcock  v.  City,  16  N.  W,  Rep.  627;  PhiUips  v. 
Board,  5  Kan.  413 ;  Shane  v.  City,  26  Minn.  543 ;  Williams  v. 
Corcoran,  supra  ;  Lewis  v.  Hughes,  20  Pac.  Rep.  623. 

The  payment  was  not  made  under  such  compulsion  as  would 
permit  a  recovery.  Bucknall  v.  Story,  46  Cal.  599 ;  Forbe  v. 
Appleton,  5  Cush.  115;  Boston  &  S.  G.  Co.  v.  City,  4  Mete. 
181, 187 ;  May  v.  Cmcinnati,  1  Ohio  St.  277 ;  Sonoma  Co.  Tax 
Case,  13  Fed.  Rep.  789;  Fleetwood  v.  City,  2  Sandf.  475; 
County  V.  Walker,  8  Kan.  431. 

The  issuance  of  a  tax  deed  would  in  no  way  have  imperiled  the 
rights,  or  affected  the  interest  of  appellant,  and  he  must  be  held 
to  have  paid  the  money  voluntarily. 

The  first  ground  of  the  demurrer  is  well  taken,  as  the  com- 
plaint upon  its  face  shows  that  all  the  acts  done  by  the  defendant 
were  done  as  county  treasurer. 


1889.]  BUSHTON  V.   BURKE.  481 

AiKENSy  J.  This  action  was  brought  to  recover  the  snm  of 
$365.82,  paid  by  the  appellant  to  the  respondent  as  treasnrer  of 
Cass  county  to  redeem  certain  parcels  of  land  from  sales  made  for 
the  collection  of  taxes  levied  upon  the  same  by  the  proper  authori- 
ties of  the  said  county  for  the  year  1882,  and  for  subsequent  taxes 
paid  by  the  purchaser  at  the  sale.  The  land  in  question  was  a 
portion  of  the  lands  granted  by  the  United  States  to  the  Northern 
Pacific  Railway  Company  to  aid  in  the  construction  of  its  rail- 
way, and  at  the  time  the  taxes  were  assessed  and  levied  no  part  of 
the  cost  for  surveying,  selecting,  and  conveying  the  lands  had 
been  paid  by  the  railway  company  or  its  agents  into  the  treasury 
of  the  United  States. 

At  the  time  the  plaintiff  made  the  redemption  he  was  the 
owner  of  a  valid  and  subsisting  mortgage,  covering  all  the  land 
redeemed ;  and  at  the  time  of  making  the  payment  of  redemption 
he  served  upon  the  treasurer  a  written  protest,  setting  forth 
specifically  the  facts  constituting  the  invalidity  of  the  taxes,  and 
notifying  him  that  he  would  at  once  institute  suit  against  him  to 
recover  the  amount  paid  as  money  paid  by  an  unlawful  exaction. 

The  lands  were  sold  for  taxes  October  10, 1883 ;  the  redemption 
made  October  13,  1885,  after  the  purchasers  at  the  sale  were  en- 
titled to  a  deed,  and  when  the  same  was  about  to  be  issued. 

To  the  complaint  setting  forth  the  foregoing  facts  the  defend- 
ant demurred  on  two  grounds :  (1)  That  there  is  a  defect  of  par- 
ties defendant ;  (2)  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  court  below  sustained 
the  demurrer,  and,  the  plaintiff  electing  to  stand  thereon,  judg- 
ment for  costs  was  awarded  the  defendant.  From  the  order  sus- 
taining the  demurrer,  and  from  the  judgment  entered,  the  plain- 
tiff appeals  to  this  court. 

1.  The  contention  of  the  defendant  in  support  of  the  first 
ground  of  demurrer  was,  that  the  county  of  Cass  should  have 
been  made  the  defendant,  instead  of  Burke,  its  treasurer.  This 
we  consider  untenable.  It  seems  to  be  the  well  settled  doctrine 
of  law  that,  where  an  action  properly  lies  for  the  recovery  of 
money  paid  for  illegal  taxes,  the  agent  cannot  exonerate  himself 
from  personal  liability  by  paying  it  to  his  principal  after  he  has 
notice  not  to  pay  it  over,  or  where  it  is  paid  to  him  under  protest^ 
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with  notice  that  suit  will  be  instituted  to  recover  it.  As  holding 
this  doctrine,  see  Elliott  v.  Swartwout,  10  Pet.  137 ;  Falkner  r. 
Hunt,  16  Cal.  167 ;  and  Meek  v.  McClore,  49  id.  623. 

2.  Does  the  complaint  state  facts  sufficient  to  constitate  a  cause 
of  action? 

The  assessment  and  levy  of  taxes  upon  this  land  was  unauthor- 
ized and  void.  Raihx>ad  Co.  v.  Traill  Co.,  115  IT.  6.  600,  6  Sup. 
Ct  Bep.  201.  The  plaintilDE  had  knowledge  of  this  fact  at  the 
time  he  redeemed  the  lands  from  sale,  and  stated  the  facts  consti- 
tuting the  invalidity  in  his  written  protest  and  notice  furnished 
the  defendant  treasurer.  But  he  claims  that  such  knowledge 
would  not  have  the  effect  of  making  his  payment  voluntary,  for 
the  reason  that  the  record  of  the  assessment  and  levy,  and  all  the 
proceedings  regarding  the  sale,  were  regular  and  valid  upon  their 
face,  and  consequently  bore  the  appearance  of  legality ;  and  that) 
inasmuch  as  it  would  require  extraneoas  evidence  to  establish 
their  invalidity,  sufficient  existed  to  create  a  cloud  upon  the 
owner's  title,  and  that  by  paying  under  protest  the  necessaiy 
amount  to  redeem,  and  thus  clearing  the  title,  an  action  to  re- 
cover the  amount  paid  could  be  maintained. 

Had  this  action  been  brought  by  the  owner  in  fee  of  the  land 
in  question,  the  contention  of  the  plaintiff  would  be  pertinent, 
and  probably  correct.  But  the  difficulty  in  applying  this  reason- 
ing to  the  case  at  bar  arises  from  the  fact  that  the  owner  of  the 
fee  is  not  in  court.  This  plaintiff  has  no  title,  legal  or  equitable, 
to  the  land  in  question.  He  is  simply  a  mortgagee.  The  taxes 
levied  being  void,  the  deed,  had  it  issued,  could  not  have  affected 
his  lien,  nor  in  any  degree  lessened  tbe  value  of  his  security. 
Should  the  plaintiff  finally  succeed  to  the  title  of  the  land,  he 
could  maintain  a  suit  to  remove  any  cloud  created  during  hia mort- 
gagor's ownership ;  but  until  that  time,  until  he  has  acquired  title 
to  the  property,  and  becomes  more  than  a  stranger,  his  acts  will 
he  construed  as  voluntary. 

It  follows,  therefore,  that,  inasmuch  as  the  plaintiff  had  no  in- 
terest in  the  property  redeemed  by  him  which  could  in  any  manner 
be  impaired  by  the  issuance  of  the  deed  threatened,  such  redemp- 
tion was  voluntary,  notwithstanding  his  protest,  and  the  demurrer 
to  the  complaint  was  properly  sustained.  The  order  and  judgment 
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appealed  from  are  aflSrmed.     All  the  jasticea  concur,  except 
TsMPLBTONy  J.,  difisentingy  and  MoGoknell,  J.,  not  Bitting. 
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In      9 
43*  711 

TKBRTTOBr,  Defendant  in  Error,  v.  Pbatt,  Plaintiff  in  Error.  44*  408 

1.  Criminal  Law— Indictment —  Ofegeotiona  to^  how  Baised. 

An  objection  that  an  indictment  does  not  show  that  the  grand  jury  was 
impaneled,  charged  and  sworn,  or  that  it  was  not  found,  or  presented  at 
a  term  of  court,  cannot  be  raised  for  the  first  time  after  conviction  where 
bj  statute  such  objections  are  required  to  be  presented  before  plea,  and  an 
omission  to  do  so  precludes  their  afterward  being  raised. 

2.  Jury  —  Oompetenoy  of  Juror. 

Where,  on  the  examination  of  a  juror  as  to  his  qualifications  to  sit  in  a 
prosecution  for  selling  intoxicating  liquors  without  a  license,  he  stated  he 
considered  the  sale  of  such  liquors  wrong  even  with  a  license  and  that  a 
witness'  being  engaged  in  that  business  would  affect  his  credibilitj  with 
him  (the  juror),  but  that  he  would  give  his  testimony  the  same  considera- 
tion under  all  the  circumstances  as  that  of  a  witness  in  any  other  calling, 
and  that  its  being  a  liquor  prosecution  would  not  influence  his  verdict, 
Tield,  the  trial  court's  denial  of  a  challenge  for  actual  bias  ought  not  to  be 
disturbed. 

8.  Statutes  — Constraotion—Intozloating  Idquors,  Sale  of. 

The  provisions  of  chap.  26,  Laws  1879,  making  unlawful  the  sale  of  in- 
toxicating liquors  without  a  license,  remain  in  force  in  a  county  even 
though  it  may  have  adopted  prohibition  imder  the  local  option  law,  chap.  70, 
Laws  1887,  and  a  party  may  be  prosecuted  under  the  Act  of  1879,  although 
prohibition  was  in  force  in  the  county  at  the  time  of  the  commission  of  the 
alleged  offense  and  had  been  rejected  when  the  indictment  was  found. 

4.  Same  —  Trial  ~  Instruotiona. 

Where  a  prosecution  for  selling  intoxicating  liquors  rested  on  the  testi- 
mony of  the  prosecuting  witness,  the  court  charged  the  jury  that  the  only 
evidence  they  could  consider  as  to  the  intoxicating  character  of  the  liquor 
was  that  of  this  witness,  '*  who  claims  that  he  tasted  it  the  day  he  bought 
it,  and  before  it  left  his  hands  and  control,"  but  informed  them  that  they 
had  "  a  right  to  believe  or  disbelieve  his  testimony,"  and  the  matter  was 
purely  one  of  fact  for  them,  held,  there  was  no  error  committed  under 
I  877,  C.  Or.  Pro.,  which  provides  that  "  in  charging  the  jury  the  court 
must  state  to  them  all  matters  of  law  which  it  thinks  necessary  for  their 
information  in  giving  their  verdict,  and  if  it  state  the  testimony  of  the 
case,  it  must,  in  addition,  inform  the  jury  that  they  are  the  exclusive 
judges  of  oil  questions  of  fact." 

6.  Same— Appeal  —  Beview  —  Suffloienoy  of  Evidenoe. 

Where,  on  a  trial  for  selling  intoxicating  liquors  without  a  license,  the 
prosecuting  witness  testified  positively  that  he  tasted  the  liquor,  that  it 
was  whisky,  and  that  he  knew  that  kind  of  liquor  from  having  drank 
it  before,  held,  the  verdict  was  supported  by  evidence. 

(Argued  May  16,  1889;  affirmed  May  81;  opinion  filed  October  10,  1889.) 
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APPEAL  from  the  district  court,  Spink  oonntj ;  Hon.  L.  W. 
Cbofoot,  Jadge. 

H,  C.  <j&  T.  J.  Walahy  N.  P.  Bromley  and  George  Cooper j  for 
plaintiff  in  error. 

The  repeal  of  a  statnte  creating  an  offense  sweeps  away  all  pen^ 
alties  incurred  for  its  violation  during  its  existence.  State  v. 
Gumber,  37  Wis.  298,  302 ;  Wells  v.  State,  5  8.  W.  Kep.  830 ; 
Whisenhunt  v.  State,  18  Tex.  App.  491. 

Two  questions  arise :  Does  the  "  Local  Option  Law,"  chap.  70, 
Laws  of  1887,  create  an  offense  ?  Does  the  vote  of  1888  act  as  a 
repeal  of  it  in  Spink  county  ? 

The  statute  is  susceptible  of  two  constroctions :  1.  That  itcreates, 
defines  and  provides  for  the  punishment  of  a  crime,  that  is,  makes 
the  doing  of  certain  acts  under  certain  circumstances  criminal,  and 
imposes  penalties  for  the  commission  of  these  acts  under  those 
circumstances.  2.  That  it  is  a  mere  limitation  upon  the  powers 
of  the  board  of  county  commissioners,  the  elements  of  the  offense 
being  defined  and  the  penalty  for  its  commission  being  prescribed 
by  the  old  law. 

Prior  to  the  passage  of  this  law,  the  policy  of  the  territory  as 
evidenced  by  its  various  statutes,  was  not  to  suppress  and  prohibit, 
but  to  regulate,  control  and  license  the  sale  of  intoxicants.  Peo- 
ple V.  Sweetser,  1  Dak.  295. 

This  statute  marks  the  initiation  of  a  wholly  variant  policy.  Its 
purpose  is  to  prohibit  the  sale  by  local  option.  License  after  the 
passage  of  this  act  would  constitute  no  defense,  nor  its  want  be  of 
the  gist  of  the  offense.  State  v.  Hanley,  25  Minn.  429. 

From  these  considerations  it  would  seem  that  the  local  option 
law  does  create  an  offense.  Territory  v.  O'Connor,  5  Dak.  397, 
41  N.  W.  Rep.  746. 

What  was  the  effect  of  the  vote  of  1888  ?  Under  a  statute 
identical  in  all  essential  particulars  with  this,  it  has  been  held  that 
the  vote  operates  as  a  repeal.  Woodlief  v.  State,  2  S.  W.  Rep. 
812 ;  Wells  v.  State,  5  id.  830 ;  Haflin  v.  State,  6  Tex.  App. 
212 ;  Mulkey  v.  State,  16  id.  53  ;  Dawson  v.  State,  8  S.  W.  Rep. 
820;  Whisenhunt  v.  State,  18  Tex.  App.  491. 

The  jurors,  Thompson  and  Beckley,  were  incompetent,  and 
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should  have  been  excused.  It  matters  not  that  they  said  they 
could  try  the  case  impartially.  The  more  prejudiced  a  man  is,  as 
a  general  rule,  the  more  positive  his  opinion  of  his  impartiality. 

The  court,  in  its  charge,  said  that  the  witness  Parsons  ^^  claims 
to  have  tasted  it  (the  liquor)  the  day  he  got  it,  and  before  it  left 
his  hands  and  control."  The  evidence  certainly  does  not  show 
any  thing  of  the  kind.  An  instruction  which  misrepresents  the 
evidence  before  the  jury  is  erroneous.  Frame  v.  Badger,  79  111. 
441 ;  Prairie  State  Co.  v.  Doig,  70  id.  52 ;  Neil  v.  Paul,  22  Cal. 
494 ;  Burke  v.  Maxwell,  87  Pa.  St.  139, 153 ;  People  v.  Casey,  3 
Pac.  Eep.  874. 

It  should  appear  from  the  indictment  that  it  was  presented  at 
a  term  of  court  by  a  competent  grand  jury.  State  v.  Hogan,  30 
Wis.  433  ;  State  v.  Delue,  2  Pin.  204 ;  Fitzgerald  v.  State,  4  Wis. 
395 ;  Benedict  v.  State,  12  id.  313. 

Johnson  IfickeuSj  AUamey-Oenerdly  and  B.  B.  JSassellj  for 
defendant  in  error. 

As  to  the  effect  of  the  adverse  vote  of  1888,  plaintiff  relies  on 
an  ancient  rule,  never  well  founded,  and  which  the  statutes  of 
this  territory  provide  shall  have  no  force.  As  to  the  nature  of  a 
local  option  law,  that  a  vote  does  not  repeal  it,  and  that  the  gist 
of  the  offense  is  the  same  both  before  and  after  the  vote,  see  State 
V.  Smiley,  7  S.  E.  Rep.  904 ;  State  v.  Funk,  7  N.  W.  Rep.  151 ; 
State  V.  Circuit  Court,  1  L.  R.  A.  66  ;  State  v.  Wilcox,  19  Am. 
Rep.  536  ;  Territory  v.  O'Conner,  5  Dak.  397, 41  N.  W.  Rep.  746. 

The  jurors,  Thompson  and  Beckley,  were  qualified  to  sit. 
§§  7358,  7439,  Comp.  L. ;  Thomp.  &  M.,  Juries,  223-9 ;  Grisson 
V.  State,  2  Texas,  376 ;  People  v.  Goldenson,  19  Pac.  Rep.  161 ; 
People  V.  McQuade,  18  N.  E.  Rep.  156. 

There  was  sufficient  evidence  that  the  liquor  purchased  was 
whisky. 

The  Code  of  Cr.  Pro.,  §§  7370,  7405,  Comp.  L.,  permits  the 
court  to  state  the  testimony.  The  court  did  that  only.  There  was 
no  misrepresentation  of  it,  and  nothing  said  as  to  its  weight.  The 
instruction  was  an  attempt  to  limit  the  jury  in  the  consideration 
of  the  testimony,  so  that  the  rights  of  the  defendant  under  the 
evidence  might  be  preserved. 


486  DAKOTA  REPORTS.  [October, 

The  defendant  never  moved  to  set  aside  the  indictment  iu  the 
lower  court  on  the  grounds  complained  of.  He  is  now  precladed 
from  doing  so.  §  7284,  Comp.  L.  Our  Code  does  not  reqaire 
that  the  indictment  should  show  that  the  grand  jury  was  sum- 
moned, impaneled,  sworn,  etc.  g  7249,  Comp.  L.;  Stevens  v. 
State,  76  Ga.  96 ;  6  A.  C.  Kep.  601. 

AiKKNs,  J.  The  plaintiff  in  error  was  indicted,  tried  and  con- 
victed for  selling  intoxicating  liquors  without  a  license.  The  in- 
dictment recited  facts  leading  up  to  the  adoption  in  Spink  county, 
on  November  8,  1887,  of  what  is  commonly  termed  "  the  local 
option  law,"  and  in  addition  charged  that  the  defendant,  on  the 
22d  day  of  October,  1888,  did  sell  intoxicating  liquor  in  said 
county  in  less  quantities  than  five  gallons,  to- wit,  one-half  pint  of 
whisky,  to  one  Peter  Parsons,  without  any  authority  or  license 
therefor. 

No  motion  was  made  by  the  defendant  affecting  the  indictment, 
and  a  jury  was  impaneled  upon  a  plea  of  not  guilty. 

The  defendant  assigns  seven  distinct  grounds  of  error  in  sup- 
port of  Ms  writ,  as  follows :  (1)  The  iiidictment  is  fatally  defect- 
ive for  reasons  set  forth  in  the  motion  for  a  new  trial.  (2)  The 
court  erred  in  overruling  the  challenge  of  plaintiff  in  error  to 
Juryman  Beckley.  (3)  The  court  erred  in  overruling  the  chal- 
lenge of  plaintiff  in  error  to  Juryman  Thompson.  (4)  The  court 
erred  in  admitting  any  further  testimony  after  the  admission  made 
by  the  district  attorney,  at  the  commencement  of  the  trial,  sub- 
stantially that  the  law  alleged  to  have  been  violated  was  repealed 
by  vote  of  the  people  prior  to  the  trial  and  finding  of  the  indict- 
ment. (5)  The  court  erred  in  instructing  the  jury  that  the  wit- 
ness Parsons  claims  to  have  tasted  it  (the  liquor)  the  day  he  bought 
it,  and  before  it  left  his  hands  and  control.  (6)  The  verdict  is 
unsupported  by  the  evidence,  in  that  there  is  no  proof  that  the 
liquor  sold  was  whisky.  (7)  The  judgment  is  wrong,  because  the 
record  shows  that  the  law  alleged  to  have  been  violated  was  re- 
pealed prior  to  the  trial  and  the  finding  of  the  indictment 

The  reasons  referred  to  in  the  first  assignment  of  error,  as  being 
contained  in  the  motion  for  a  new  trial,  are  as  follows :  '^  The 
indictment  is  materially  defective  in  that  it  is  not  entitled  in  a 
court  having  authority  to  receive  it,  but  shows  on  its  face  that  the 
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court  in  which  it  was  found  had  no  jurisdiction  of  the  crimo 
charged  ;  nor  does  it  show  that  the  jurors  by  whom  it  was  found 
were  ever  impaneled,  charged,  or  sworn,  or  that  the  indictment 
was  found  or  presented  at  a  term  of  court,  general  or  special." 

The  admission  made  by  the  district  attorney  at  the  commence- 
ment of  the  trial,  referred  to  in  the  fourth  assignment  of  error,  is 
to  the  effect  that  at  the  general  election  held  in  Spink  county,  in 
1888,  upon  the  submission  of  the  question,  in  conformity  with 
the  provisions  of  the  local  option  law,  the  vote  was  in  favor  of 
the  sale  of  intoxicating  liquor  in  said  Spink  county,  and  the  result 
thereof  was  legally  declared  before  the  finding  of  the  indictment 
in  this  case. 

The  errors  assigned  will  be  considered  in  their  order. 

1.  We  are  at  a  loss  to  ascertain  from  the  record  or  from  the 
brief  of  counsel,  first,  what  is  intended  by  asserting  that  the  in- 
dictment  is  not  entitled  in  a  court  having  authority  to  receive  it. 
The  title  refers  to  the  territory,  the  county,  and  judicial  district, 
and  gives  each  correctly.  Section  214  of  the  Code  of  Criminal 
Procedure  provides  that  '^  the  indictment  must  contain  the  title 
of  the  action,  specifying  the  name  of  the  court  to  which  the  in- 
dictment was  presented,  and  the  names  of  the  parties."  Section 
222  provides  that  ^'  the  indictment  is  sufficient  if  it  can  be  under- 
stood therefrom  that  it  is  entitled  in  a  court  having  authority  to 
receive  it,  though  the  name  of  the  court  be  not  stated."  The 
indictment  was  properly  entitled  under  our  Code.  As  to  the  ob- 
jection that  the  indictment  does  not  show  that  the  jurors  were 
impaneled,  charged,  or  sworn,  or  that  the  indictment  was  found 
or  presented  at  a  term  of  court,  general  or  special,  it  cannot  be 
raised  for  the  first  time  after  conviction.  The  indictment  should 
have  been  attacked  by  motion  to  set  it  aside  before  plea  entered. 
Failure  to  do  so  precludes  the  defendant  from  taking  the  objec 
tion  later.    §  256,  Code  Crim.  Proc. 

2.  The  second  and  third  assignments,  raising  substantially  the 
same  questions,  will  be  considered  together.  Defendant's  counsel 
challenge  the  Jurymen  Beckley  and  Thompson  for  cause,  claiming 
actual  bias.  The  district  attorney  resisted  the  challenge,  and  the 
court  overruled  the  same.  The  full  examination  of  the  jurymen 
is  reported  to  aid  in  a  clear  understanding  of  the  exceptions : 


488  DAKOTA  BEP0BT8.  [October, 

"  JBhoamination  of  Juryman  Thomson:  Q.  Are  joii  opposed 
to  the  licensing  and  sale  of  intoxicating  liquors?  A.  Yes,  sir, 
Q.  Have  you  any  very  positive  conviction  upon  that  qaestion  t 
A.  Welly  I  am  positive  I  wont  vote  for  license.  Q.  You  think 
it  is  wrong  to  sell  intoxicating  liquors,  whether  licensed  or  not 
licensed  ?  A.  Yes^  sir.  Q.  Are  your  convictions  very  strong 
upon  that?  A.  Strong  enough  not  to  vote  for  license.  Q.  Would 
your  convictions  on  that  question  bias  or  prejudice  your  mind  in 
any  testimony  in  the  trial  of  an  action  of  this  kind  ?  A,  It  might, 
possibly,  where  a  man  sells  in  defiance  of  law.  Q,  Mr.  Thomp- 
son, you  believe  that  the  sale  of  intoxicating  liquors,  whether 
licensed  or  unlicensed,  is  a  moral  wrong  ?  A.  Yes,  sir.  Q.  And 
that  any  one  engaged  in  that  business  is  on  a  rather  lower  plane 
of  morals  than  a  man  engaged  in  any  other  line  of  business  ?  A. 
I  would  not  like  to  say  that.  I  say  they  are  engaged  in  an  im- 
moral calling.  Q.  If  a  man  engaged  in  that  kind  of  business 
came  upon  the  stand  to  testify,  would  you  give  to  his  testimony 
the  same  weight  and  credence  that  you  would  to  the  testimony 
of  a  man  engaged  in  any  other  business,  other  things  being  equal  ? 
A.  Well,  I  would  be  governed  by  circumstances.  Q.  Supposing 
the  circumstances  the  same  in  one  case  as  in  the  other,  and  one 
man  engaged  in  the  business  of  selling  intoxicating  liquors,  and 
another  man  engaged  in  another  line  of  business,  testify  directly 
opposite,  would  you  give  the  man  engaged  in  the  sale  of  intoxi- 
cating liquors  the  same  weight  and  credence  as  you  would  to  the 
man  engaged  in  the  other  business  ?  A.  I  think  it  would  affect 
me.  Q.  The  weight  that  you  would  give  to  the  testimony  ?  A. 
Yes,  sir.  By  the  Court.  Q.  If  a  witness  were  upon  the  witness 
stand  who  had  confessed  that  his  business  was  that  of  selling  in- 
toxicating liquors,  would  you  judge  of  his  testimony  —  the  credi- 
bility of  his  testimony  —  by  the  same  facts  and  circumstances  that 
you  would  the  credibility  of  a  witness  engaged  in  another  busi- 
ness ;  that  is,  without  allowing  the  question  of  what  busings  he 
was  engaged  in,  weigh  against  his  credibility  ?  A.  I  think  I  could 
do  that.  Q.  It  is  not  a  question  of  whether  you  could  do  it  or 
not,  but  is  there  a  prejudice  against  the  business  itself  in  your 
mind  that  it  would  probably  affect  the  weight  you  would  give  to 
the  testimony  of  the  witness  engaged  in  that  business  ?    A.  Well, 
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I  donU  carry  any  prejudice  in  my  mind  against  those  engaged  in 
it.  My  opinion  about  the  sale  is  that  it  is  wrong.  I  don't  charge 
my  mind  against  any  man  who  is  selling  it.  I  think  I  could  give 
an  impartial  verdict.  I  would  not  allow  my  prejudice  to  swerve 
my  judgment.  Q.  Ton  don't  think  the  prejudice  you  have 
against  intoxicating  liquor  would  extend  to  the  persons  engaged 
in  selling  it?  A.  No,  sir.  Q.  So,  then,  the  fact  that  they  were 
engaged  in  selling  intoxicating  liquor  would  not  tend  to  disparage 
their  testimony  in  your  mind  ?  I  am  not  speaking  now  of  the 
defendant,  who  is  charged  with  selling  unlawfully,  but  any  wit- 
ness. Would  the  fact  that  the  witness  upon  the  stand  was  en- 
gaged in  selling  intoxicating  liquor  tend  to  disparage  his  testimony 
in  your  mind  i    A.  1  think  not. 

"  JBasamination  of  John  BecJdey :  Question.  Would  the  fact, 
Mr.  Beckley,  that  this  is  a  prosecution  for  a  violation  of  the  law 
against  the  sale  of  intoxicating  liquor  in  any  manner  affect  your 
judgment  ?  Would  it  in  any  way  affect  the  verdict  you  would 
render,  or  bias  your  mind  so  that  it  would  influence  the  verdict 
that  you  might  desire  to  arrive  at,  —  the  fact  that  this  is  a  prose- 
cution for  the  selling  of  intoxicating  liquors  ?  Answer.  No,  sir* 
Q,  Would  it  in  any  way  affect  the  credence  that  you  would  give 
to  the  witnesses  upon  the  stand,  or  weight  you  would  give  to  their 
testimony,  either  on  the  part  of  the  prosecution  or  on  the  part  of 
the  defense?  A.  I  don't  think  it  would.  Q.  Other  things  being 
equal,  would  you  give  the  same  weight,  the  same  Credence,  to  the 
testimony  of  a  witness  for  the  prosecution  that  you  would  to  the 
witness  for  the  defense  ?  A.  I  think  so.  Q.  If  a  witness  pro- 
duced for  the  defendant  was  a  saloon-keeper  engaged  in  the  busi- 
ness of  selling  intoxicating  liquor,  would  you  give  the  same 
weight  and  credence  to  his  testimony,  other  things  being  equal, 
that  you  would  to  a  farmer  or  man  engaged  in  any  other  line  of 
business?  A.  As  a  general  thing,  I  think  I  would.  Of  course, 
there  are  exceptions.  Q.  Some  saloon-keepers  you  would  believe 
quicker  than  other  men  ?  A.  Yes,  sir.  Q.  How  would  it  be,  as 
a  general  thing,  would  you  give  as  ready  a  credence  to  the  saloon- 
keeper, Mr.  Seckley,  as  you  would  to  a  man  engaged  in  another 
business,  you  knowing  nothing  at  all  about  them  except  that  one 
was  a  saloon-keeper  and  the  other  was  not  %    A.  1  can't  tell  now. 
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Q.  Will  yon  swear  that  yoa  would  give  as  ready  a  credence  to  the 
witness  upon  the  stand  who  confesses  that  he  is  a  saloon-keeper 
that  you  would  to  a  man  engaged  in  any  other  bosineas,  other, 
things  beiog  exactly  equal  i  A.  I  would  not  like  to,  under  all 
circumstances.  Q,  In  such  a  drcumstauce  as  this,  where  a  man 
is  on  trial  for  selling  intoxicating  liquor,  would  you  then  t  A.  1 
would  believe  a  man  if  I  knew  he  was  all  right  otherwise.  Q. 
There  are  two  witnesses  whom  you  have  never  seen  before.  One 
is  engaged  in  the  business  of  selling  intoxicating  liquor ;  the  other, 
whom  you  have  never  seen  before,  is  engaged  in  some  other  busi- 
ness. Would  you  give  the  same  weight  to  the  testimony  of  the 
saloon-keeper  that  you  would  to  the  other  man  I  ^.  I  can't  tell. 
It  would  depend  on  what  kind  of  testimony  it  was.  Q.  The  tes- 
timony is  exactly  the  same,  only  it  is  opposite.  One  tells  one 
story,  and  the  other  one  exactly  opposite.  The  testimony  of  each, 
Mr.  Beckley,  is  equally  reasonable,  and  all  other  things  equal,  ex- 
cept that  one  man  is  engaged  in  the  saloon  business  and  the  other 
is  not.  Would  you  give  the  same  weight  and  credence  to  the 
testimony  of  the  man  who  confesses  that  he  is  engaged  in  the 
saloon  business  as  you  would  the  other  man  ?  A.  1  don't  know 
as  I  should.  Q.  Ton  are  not  prepared  to  swear  that  you  would  ? 
A.  No,  sir. 

JSSxamination  hy  District  Attorney.  In  a  case  of  this  kind, 
would  you  con  sider  the  circumstances,  such  as  the  demeanor  of 
the  witness  upon  the  stand,  and  the  way  of  giving  evidence,  and 
weigh  his  testimony  just  the  same  as  you  would  that  of  any  other 
witness  engaged  in  any  other  business,  and  try  the  case  according 
to  the  evidence?  A.  I  think  I  could  try  it  according  to  the  evi- 
dence without  any  bias  or  prejudice. 

By  the  Court.  Q.  1  will  ask  you  a  question.  The  matter  in- 
volved in  this  case  is  the  selling  of  intoxicating  liquor  contrary  to 
law.  Now,  two  witnesses  are  produced  who  swear  directly  op- 
posite, and  every  thing  tends  to  show  that  their  testimony  is 
about  equally  balanced.  Would  the  fact  that  one  was  a  saloon- 
keeper and  the  other  was  not,  —  would  that  dip  the  scale  in  favor 
of  the  man  who  was  not  the  saloon-keeper  i  A.  1  think,  if  the 
evidence  was  about  alike  on  both  sides,  I  would  not  be  prepared 
to  go  on  either  side.     Q.  I  suppose  you  understand,  in  criminal 


1889.]  TBBSITOBZ  V,   PBATT.  491 

cases,  the  prisoner  is  entitled  to  the  benefit  of  the  donbt.  Would 
you  give  the  benefit  of  all  reasonable  doubts?  A.  Yes,  sir.  Q. 
Could  jou,  and  would  you,  presume  him  innocent  antil  he  was 
proven  guilty  beyond  a  reasonable  doubt  ?  A.  Yes,  sin  Q.  You 
think,  then,  in  a  case  such  as  I  have  suggested  to  you,  the  mere 
fact  of  the  man's  business  could  not  balance  the  scale  one  way  or 
the  other  t  A.  Not  necessarily.  Q.  It  is  whether  the  fact  of  his 
business  will  decide  the  question.  Will  the  fact  of  this  decide 
the  question  one  way  or  the  other  in  your  mind  1  If  there  were 
no  other  facts  that  go  to  decide  it,  would  the  mere  fact  of  his  be- 
ing a  saloon-keeper  weigh  for  or  against  the  evidence  ?  A,  No, 
sir. 

"By  Defendanfs  Attorney,  Q.  Would  you  take  into  con- 
sideration, in  weighing  his  evidence,  as  whether  you  believe  him 
or  not  ?  A.  No,  sir ;  I  wotfld  not.  Q.  Don't  you  think  it  would 
be  a  matter  of  conscience  i  A.  1  think  so.  Q.  I  want  to  in- 
quire, Mr.  Beckley,  whether,  on  hearing  his  testimony  and  ex- 
ercising your  conscience  in  this,  would  you  feel  obliged  to  take 
into  consideration  the  fact  that  he  was  in  the  saloon  business  ? 
A.  No,  sir;  I  think  not.  Q.  Would  you,  whether  you  felt 
obliged  to  or  not?  A,  I  don't  think  it  would  have  any  weight 
with  me,  every  thing  else  equal." 

The  court  below  was  justified  from  the  foregoing  examination 
in  disallowing  the  challenges  to  these  jurymen.  In  the  trial  of 
challenges  for  cause  a  large  discretion  is  necessarily  confided  in 
the  judge,  and  the  same  will  not  be  revised  on  error  or  appeal  un- 
less it  appears  to  have  been  grossly  abused  or  exercised  contrary 
to  law.  As  this  court  has  no  opportunity  of  observing  the 
demeanor  of  the  jurors  who  are  challenged,  it  will  exercise 
the  power  of  setting  aside  the  decision  of  the  trial  judge  with 
caution. 

As  to  the  law,  it  is  our  opinion  that  it  has  not  been  violated  by 
the  judge  in  this  instance,  but  that  his  decision  was  correct  in 
every  particular.  It  is  true  that  the  jurors  were  both  opposed, 
from  principle,  to  the  business  of  selling  liquor.  Both  believed  it 
to  be  an  immoral  business,  whether  licensed  or  not.  This  would 
hardly  disqualify  them  from  serving  as  jurors  in  a  case  of  this 
character.    They  were  intelligent  men  as  disclosed  by  their  ex- 
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amination.  They  understood  dearly  the  rights  of  the  accused  re- 
garding the  burden  of  proof  and  the  presumption  of  innocence 
surrounding  him.  They  both  say  they  could  fairly  and  impartially 
try  the  case,  and  render  a  verdict  unbiased  and  free  from  preju- 
dice. The  judge  believed  them.  He  had  an  opportunity  of 
critically  observing  them  when  testifying,  and  had  probably  very 
good  reasons  for  concluding  that  they  were  not  disqualified  by 
reason  of  actual  bias. 

It  has  been  repeatedly  held  that  prejudice  against  a  particular 
crime,  or  against  the  actual  business  for  which  the  accused  is  be- 
ing tried,  will  not  render  the  juryman  disqualified,  provided  he  is 
able,  for  the  time  being,  to  lay  aside  his  unfavorable  opinion,  and 
give  the  accused  a  fair  trial  according  to  the  evidence.  TJ.  S.  v. 
Noelker,  17  Blatchf .  554,  1  Fed.  Rep.  426 ;  U.  S.  v.  Borger, 
7  id.  193;  U.  S.  v.  Duff,  6  id.  45-48.  In  the  famous 
Anarchists'  Case  (Spies  v.  People,  122  111.  156,  12  N.  E.  Kep. 
865,  and  17  id.  898),  it  was  held  that  a  prejudice  against  socialists, 
communists,  and  anarchists  is  not  of  itself  a  disqualification. 

It  would  seem  scarcely  possible  to  be  able  to  get  a  jury  in  a 
county  where  the  local  option  law  is  in  force  to  try  a  defendant  un- 
der an  indictment  of  this  character  if  the  theory  of  the  defendant's 
counsel  be  correct.  A  majority  of  the  public  are  law-abiding 
citizens,  and  as  such  they  must  have  a  natural  prejudice  against 
acts  of  lawlessness,  and  that  prejudice  would  extend  to  any  person 
engaged  in  the  business  within  that  county. 

3.  The  fourth  assignment  of  error  and  the  seventh,  being 
identical,  will  be  considered  together.  It  seems  to  be  the  theory 
of  counsel  for  defendant  that  this  "  local  option  law  "  is  one  pre- 
scribing entirely  new  and  distinct  rules  and  regulations  regarding 
the  liquor  tariff  within  the  territory.  Such  a  proposition  is 
erroneous.  The  legislative  intent  was  simply  to  take  from  the 
board  of  county  commissioners  the  use  of  a  discretion  whenever 
a  majority  of  the  electors  of  a  county  should  so  determine  at  an 
election  legally  held  under  the  provisions  of  such  law.  That  dis- 
cretion was  to  license  the  sale  of  intoxicating  liquors.  If  a  ma- 
jority of  the  votes  cast  should  be  ^^  against  the  sale,"  the  county 
commissioners  could  not  grant  license  to  sell.  If  the  majority 
was  '^  for  the  sale,"  the  county  commissioners  might  grant  license 
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or  Dot,  as  they  in  their  diecretion  might  determine.  The  law  of 
1879,  relating  to  license  and  the  penalty  for  selling  without,  was 
all  this  time  in  force  in  Spink  coanty.  The  adoption  of  "  the 
local  option  law"  in  1887  in  that  county  did  not  repeal  the 
law  of  1879,  so  far  as  it  prescribed  penalties  for  selling  liquor 
without  a  license ;  nor  did  the  vote  of  November,  1888,  repeal 
the  law  in  force  in  Spink  county  in  1887-88.  Territory  v.  O'Con- 
nor, 5  Dak.  415,  41  N.  W.  Rep.  746.  It  was  at  all  times  un- 
lawful for  any  person  to  sell  intoxicating  liquor  within  any  county 
in  this  territory  without  having  first  obtained  a  license  as  pro- 
vided by  law. 

The  indictment  in  this  case  recited  ^^the  local  option  law" 
quite  explicitly,  and  perhaps  such  recitals  were  unnecessary,  and 
consequently  surplusage.  The  offense  was  selling  liquor  without  a 
license,  and  it  was  immaterial  upon  that  question  whether  or  not 
Spink  county  had  voted  for  or  against  the  sale,  or  whether  ^^  local 
option  "  was  in  force  when  the  indictment  was  presented.  The 
penalty  for  selling  liquor  without  a  license  remained  the  same 
through  all  changes  regarding  ^'  local  option."  No  vote  affected  it. 
There  could  be  no  offense  against  '^  the  local  option  law  "  except 
on  the  part  of  a  board  of  county  commissioners,  or  the  common 
council,  or  an  officer  or  person  presuming  to  have  authority  to 
grant  license.    §  8,  chap.  70,  Laws  1887. 

4.  The  fifth  assignment  of  error  relates  to  alleged  misconduct 
on  the  part  of  the  court  below  in  instructing  the  jury  upon  the  evi- 
dence. The  following  is  the  portion  excepted  to :  *'  The  only  evi- 
dence that  you  can  consider  as  to  whether  it  was  whisky  or  not  is 
the  evidence  of  Peter  Parsons,  who  claims  that  he  tasted  it  the 
day  he  bought  it,  and  before  it  left  his  hands  and  control." 

Section  377,  Code  Crim.  Proc.:  "  In  charging  the  jury  the 
court  must  state  to  them  all  matters  of  law  which  he  thinks  neces- 
sary for  their  information  in  giving  their  verdict,  and,  if  it  state 
the  testimony  of  the  case,  it  must,  in  addition,  inform  the  jury 
that  they  are  the  exclusive  judges  of  all  questions  of  fact." 

Although  the  learned  judge,  in  his  charge,  did  not  literally  fol- 
low the  statute  quoted,  yet  he  did  so  substantially,  and  no  less 
favorably  to  the  defendant.  The'prosecution  rested  its  case  upon 
the  testimony  of  the  witness,  Peter  Parsons.    No  other  testimony 
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was  given.  The  judge  thus  charged  the  jmy :  ^^  It  is,  however, 
porelj  a  question  of  fact  for  the  jury  whether,  under  all  the  cir- 
cnmstances,  they  will  believe  the  evidence  of  Parsons ;  and  the 
jurj  have  a  right  to  believe  or  disbelieve  his  testimony,  as  it  may 
seem  to  them  worthy  or  unworthy  of  belief." 

It  is  difBcult  to  imagine  how  language  could  be  framed  that 
would  more  clearly  inform  the  jury  that  they  were  *^  the  exclusive 
judges  of  all  questions  of  fact."  We  think  there  was  no  error  in 
the  language  employed  by  the  court. 

5.  The  sixth  assignment  is  surely  untenable.  From  the  record 
it  appears  that  the  witness,  Parsons,  testified  positively  that  he 
tasted  the  liquor  in  the  bottle  he  got  from  defendant  October 
23d,  in  Watson's  shop,  and  that  it  was  whisky,  and  he  knew  it, 
because  he  had  drank  whisky  before.  There  was  evidence,  then, 
of  the  fact.  The  jury  considered  it  truthful.  We  cannot  say  it 
IB  false. 

This  disposes  of  all  the  questions  raised  by  the  record.  There 
being  no  error,  the  judgment  of  the  district  court  is  affirmed.  All 
the  justices  concur,  except  Cbofoot,  J.,  not  sitting. 


St.  Paul  F.  Ss  M.  Iks.  Oo.,  Appellant,  v.  Nbidboken,  Respond- 
ent. 

InsiLranoe^  Premium  Note,  loability  ITpoii. 

Althoag^h  the  insured  in  his  applicfttion,  without  fraud,  makes  such  a 
misstatement  of  material  facts  as  would,  if  pleaded,  defeat  a  reooverj  on 
the  policy,  still,  that  would  furnish  no  defense  in  an  action  on  his  premium 
note,  notwithstanding  §  4167,  Comp.  L.,  which  proYides  that  "  a  person 
insured  is  entitled  to  a  return  of  the  premium  *  ^  *  when  hj  anj  de- 
fault of  the  insured  other  than  actual  fraud,  the  insured  never  incurred 
any  liability  under  the  policy/' 

(Argued  May  20,  1889;  reversed  May  81;  opinion  filed  October  10,  1889.) 

APPEAL  from  the  district  court,  Stutsman  comity;   Hon. 
BoDBRiOK  Rose,  Judge. 

O.  E,  Joslmj  for  appellant. 

It  is  claimed  respondent  is  entitled  to  s^  return  of  the  premium 
under  section  4167,  Comp.  L.    The  contract  of  insurance  was 
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completed.  There  was  a  coiisideratioQ  for  the  note.  The  com- 
pany had  earned  or  become  entitled  to  the  benefits  of  the  pre- 
mium. Either  party  to  the  contract  might  do  a  wrong  which 
wonld  forfeit  his  right  to  a  recovery ;  bat  there  is  no  principle  of 
law  or  eqxdty  that  would  permit  one  party  to  voluntarily  break 
his  contract  and  deprive  the  other  of  rights  thereander. 

As  to  the  claim  that  the  failure  of  the  respondent  to  state  the 
incumbrances  on  the  property  makes  the  policy  absolutely  void, 
we  have  but  to  say  that  it  is  inconsistent  with  the  contract  and 
unsupported  by  reason  or  authority.  It  is  voidable  only  at  the 
instance  of  the  company.  It  is  a  breach  on  the  part  of  the  re« 
spondent  which  the  company  may  take  advantage  of  or  waive. 
The  respondeat  is  estopped  from  setting  up  such  a  breach  as  a  de- 
fense to  the  payment  of  his  note. 

8,  Z.  Olcupellj  for  respondent. 

The  only  question  is  whether  or  not  the  policy  was  void  from 
the  beginning  by  reason  of  misrepresentations. 

The  court  found  ^^  that  the  plaintiff  is  not  entitled  to  recover  in 
this  case  for  the  reason  that  the  policy  was  void  from  the  begin- 
ning." 

The  insurer  never  incurred  any  liability  and  is  not  entitled  to 
any  premium.    §  4167,  Comp.  L. 

The  claim  that  the  policy  is  voidable  simply  and  only  at  the 
election  of  the  insurer  is  not  supported  by  authority,  and  is  incon- 
sistent with  a  provision  of  the  policy  itself.  It  is  conceded  that 
the  insured  was  not  guilty  of  fraud  in  making  the  misrepresenta- 
tion ;  therefore,  in  refusing  payment  he  is  not  taking  advantage 
of  his  own  wrong. 

Aside  from  the  statute,  respondent  contends  that  the  policy 
was  void  ah  initio^  and  the  note  sued  upon  was  without  considera- 
tion. Waller  v.  Northern  Ins.  Co.,  19  N.  W.  Hep.  865 ;  Conn. 
Mut.  Life  V.  Pyle,  4  N.  E.  Rep.  465.  Where  a  policy  is  avoided 
by  misrepresentations  the  policy  should  be  canceled  and  premiums 
returned.    N.  T.  life  Ins.  Co.  v.  Fletcher,  117  U.  8.  519. 

AiKBNS,  J.  This  is  an  action  upon  a  promissory  note  given  by 
the  respondent  to  the  appellant  for  the  premium  of  a  policy  of 
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insurance.  The  respondent  def  ended,  alleging,  among  other  things, 
that  the  note  was  given  for  a  policy  of  insurance  void  cib  initio 
by  reason  of  material  misrepresentations  contained  in  the  written 
application  therefor,  and,  therefore,  without  consideration. 

It  is  admitted  that  the  representations  contained  in  the  appli- 
cation which  were  false  are  material,  and  would,  if  pleaded  by  the 
company,  avoid  any  claim  for  loss  under  this  policy.  They  relate 
to  the  ownership  or  title  to  the  real  estate,  and  incumbrance  upon 
pei*8onal  property,  and  are  such  as  are  usually  contained  in  like  in- 
struments. 

The  respondent  eliminates  from  the  case  all  defenses  except  this 
one,  and  confidently  relies  upon  section  4167  of  the  Compiled 
Laws  (section  1543,  Civil  Code)  as  sustaining  his  theory.  The 
learned  judge  in  the  court  below  found  with  the  respondent  upon 
this  proposition,  and  gave  judgment  for  him. 

The  section  above  cited  reads  as  follows :  '^  A  person  insured 
is  entitled  to  a  return  of  the  premium  when  the  contract  is  yoid- 
able  on  account  of  the  fraud  or  misrepresentation  of  the  insurer, 
or  on  account  of  facts  of  the  existence  of  which  the  insured  was 
ignorant,  without  his  fault,  or  when,  by  any  default  of  the  insured 
other  than  actual  fraud,  the  insurer  never  incurred  any  liability 
under  the  policy."  The  court  below  found,  as  a  conclusion  of 
fact,  that  there  was  no  misrepresentation  intentionally  made  on 
the  part  of  the  defendant  as  to  the  incumbrance  on  the  personal 
property,  and  also  that  the  fact  of  the  title  being  in  the  govern- 
ment was  known  to  the  plaintiff. 

As  to  the  latter  finding,  we  do  not  consider  that  there  was  any 
misrepresentation.  The  question  and  answer  as  to  title  was  as 
follows :  "  (7)  What  title  has  the  applicant  to  these  premises  ? 
Homestead."  In  a  well-considered  case  in  New  York  (Merrill  v. 
Insurance  Co.,  73  N.  Y.  452)  the  court  held  that  where  a  like 
question  was  answered,  ^'  deed,"  it  did  not  amount  to  a  represen- 
tation that  the  applicant  had  the  absolute  title  in  fee  to  the  prem- 
ises. We  think  the  same  rule  would  apply  to  this  case ;  and  cer- 
tainly so  where  the  court  below  found  that  the  plaintiff  knew,  at 
the  time  the  insurance  was  effected,  of  the  real  condition  of  the 

title. 
As  to  the  representation  concerning  incumbrance  upon  the  per- 
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Bonal  property,  it  might,  as  a  defense,  if  pleaded  in  an  action  to 
recover  for  a  loss  under  the  policy,  avoid  liability ;  but  it  is  equally 
true  that,  in  the  absence  of  such  adefense,  the  policy-holder  would 
be  entitled  to  recover.  The  policy  is  voidable  only  at  the  option 
of  the  insurer.  The  conditions  contained  in  the  policy  regarding 
representations  and  warranties  contained  in  the  application  are 
solely  intended  for  the  benefit  of  the  insurer,  and,  like  any  other 
benefit  or  advantage,  may  be  disregarded  or  waived.  One  of  the 
early  and  best-considered  cases  "upon  the  subject  of  waiver  by  in- 
surance companies  of  such  conditions  or  warranties  is  Yiele  v. 
Insurance  Co.,  26  la.  9. 

Bespondent  contends,  in  his  brief,  that  the  following  clause  in 
the  policy  rendered  it  absolutely  void  to  such  an  extent  that  it 
ceased  to  have  a  legal  existence,  viz.:  '^If  the  assured  shall  make 
any  false  or  erroneous  representations  or  concealment  material  to 
the  risk,  *  *  *  then,  and  in  every  such  case,  this  policy 
shall  be  null  and  void."  Justice  Beok,  speaking  for  the  court,  in 
Viele  V.  Insurance  Co.,  aupra,  at  page  51,  says :  "  Unsound  con- 
clusions in  the  argument  of  defendant's  counsel  result  from  an 
improper  understanding  of  the  expression,  *  shall  be  void,'  used 
in  the  condition  above  quoted  from  the  policy.  It  is  insisted  that 
the  instrument,  by  force  of  these  words,  upon  the  increase  of  the 
risk,  became  absolutely  null  and  void.  The  phrases  and  words 
used  to  convey  the  idea  are,  *  ip%o  facto  void,*  '  dead ; '  *  extinct ; ' 
'  defunct ; '  *  of  no  effect,'  etc.  —  meaning  thereby  tjiat  the  instru- 
ment has  no  force  or  effect,  in  the  sense  of  these  terms,  when  ap- 
plied to  instruments  void  in  law ;  as  the  deeds  of  parties  having 
no  legal  capacity  to  contract,  or  contracts  against  public  policy, 
etc.  But  the  term  ^  void,'  as  used  in  the  policy,  has  no  such  mean- 
ing. It  simply  means  that  the  underwriters,  upon  the  violation 
of  his  covenants  by  the  assured,  shall  cease  to  be  bound  by  their 
covenants  in  the  poHcy ;  and  this  is  in  accordance  with  the  true 
definition  of  the  word,  and  its  common  use  in  like  connections. 
The  policy  does  not  cease  to  have  a  legal  existence.  It  is  the  only 
competent  evidence  of  the  contract  it  embodies ;  and,  in  truth,  is 
not  void,  except  so  far  that  the  underwriters  are  no  longer  bound 
thereby.  Neither  will  they  be  discharged  therefrom  unless  they 
plead  the  fact  that  the  insured  failed  to  perform  his  covenants 
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contained  in  the  policy.  Their  silence  would  waive  the  default 
of  the  opposite  party."  Again^  on  page  52 :  ^^  The  party  in  de- 
fault cannot  defeat  the  contract."  The  party  for  whose  benefit 
the  conditions  are  introduced  may  waive  the  forfeiture.  It  fol- 
lows, therefore,  that  the  instrument  is  forfeited  at  the  option  of 
the  innocent  party ;  and,  if  he  waives  the  forfeiture,  the  contract 
stands  as  if  no  breach  had  occurred." 

The  views  held  by  the  Iowa  supreme  court  are  supported  by  a 
long  list  of  highly  respectable  authorities  cited  in  the  able  opinion 
from  which  the  foregoing  quotations  are  borrowed. 

Again,  in  this  case  the  record  is  silent  as  to  any  rescission  or  at- 
tempt at  rescission,  on  the  part  of  the  defendant ;  and,  as  it  is  in 
its  nature  an  affirmative  plea  in  avoidance,  it  must  be  presumed 
that  there  was  none.  The  policy  contained  this  condition,  which 
is  reasonable,  viz.:  ^^  (4)  This  company  may  at  any  time  cancel 
this  policy,  returning  the  unexpired  premium  pro  rata.  The  as- 
sured may  at  any  time  have  this  policy  canceled  by  paying  all 
premiums  due  therefor,  at  customary  short  ratea,  for  the  time  the 
policy  has  been  issued."  Surely  the  defendant  would  have  no 
right  to  avoid  the  payment  of  earned  premium  upon  such  a  plea, 
never  having  demanded  a  return  of  the  premium,  or  offered  to 
return  the  policy. 

It  is  the  opinion  of  the  court  that  the  court  below  erred  in 
rendering  judgment  for  the  defendant,  and  the  same  is  reversed, 
and  a  new  trial  ordered.  All  the  justices  concur,  except  Bose, 
J.,  not  sitting. 
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Kbbhl,  Appellant,  v.  Sohalleb,  Respondent. 

Appeal — Erroneous  Dismissal. 

Where  an  nndertaking  on  appeal  from  a  jastice  of  the  peace  is  defective 
in  not  containing  one  of  the  conditions  required  by  law,  it  is  error  to  dis- 
miss the  appeal  where  the  appellant  offers  to  remedy  it  as  to  the  defect 
of  which  complaint  is  made. 

(Argued  and  determined  at  the  May  Term,  1886.) 

APPEAL  from  the  district  comt,  Beadle  county ;  Hon.  Sew- 
ard Smtth,  Judge. 

This  was  an  appeal  from  an  order  of  the  district  court  dis- 
missing an  appeal  from  a  judgment  of  a  justice  of  the  peace  on 
the  ground  that  the  undertaking  was  defective.  The  original 
action  was  to  recover  possession  of  personal  property.  On  an 
appeal  in  such  a  case,  where  a  stay  of  proceedings  is  desired^  the 
undertaking,  among  other  things,  must  be  conditioned  that  the 
appellant  "  will  obey  any  order  made  by  the  court."     §  93,  Jus- 
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Bode,  Bespondent,  t;*  New  England  Investbient  Oo.  bt  al«,         ^^qo 

Appellants. 

THIS  case  was  argued  at  the  February  Term,  1889,  and  affirmed 
at  the  May  Term,  1889,  when  an  opinion  was  filed.  A  re- 
hearing was  granted  at  the  October  Term,  1889,  and  after  the  case 
bad  been  reheard  by  the  supreme  court  of  North  Dakota,  which  on 
the  admission  succeeded  this  court  in  this  case,  the  judgment 
appealed  from  was  reversed.  It  is  not  deemed  advisable,  under 
the  circumstances,  to  report  the  proceedings  of  this  court.  The 
opinion  on  affirmance  will  be  found  in  the  42  N.  W.  Hep.  658 ; 
that  on  the  reversal  in  the  45  id.  197. 
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tice  Code.  This  condition  having  been  omitted  from  the  under- 
taking, the  respondent  moved  to  dismiss  the  appeal.  At  the  time 
the  motion  was  heard  the  appellant  asked  leave  to  amend  his  un- 
dertaking to  comply  with  the  requirements  of  the  statute.  This 
was  denied  and  the  motion  to  dismiss  sustained.  This  section  of 
the  statute  also  provided  that  "  an  appeal  from  a  justice's  court 
is  not  effectual  for  any  purpose,  unless  an  undertaking  be  filed, 
with  two  or  more  sureties,  in  the  sum  of  $100,  for  the  payment  of 
the  costs  on  the  appeal ;  or,  if  a  stay  of  proceedings  be  claimed, 
*  *  *  when  the  action  is  for  the  recovery  of  specific  personal 
property  the  undertaking  must  be  conditioned  that  the  appellant 
will  pay  the  judgment  and  costs  appealed  from,  and  obey  the 
order  of  the  court  made  therein,  if  the  appeal  be  withdrawn  or 
dismissed,  or  any  judgment  and  costs  that  may  be  recovered 
against  him  in  said  action  in  the  district  court,  and  wiU  obey  any 
order  made  by  the  court  therein." 

N.  D.  Walling^  for  appellant. 

This  omission  in  the  undertaking  was  not  material.  Marvin  v. 
Marvin,  11  Abb.  Pr.  97 ;  Beach  v.  Southworth,  6  Barb.  173 ; 
Billings  v.  Boadhonse,  5  Oal.  71. 

If  the  undertaking  were  defective,  that  was  no  ground  for  dis- 
missing the  appeal,  the  appellant  should  have  been  allowed  to 
amend.  Marvin  v.  Marvin,  supra;  Beach  v.  Southworth,  supra; 
People  V.  Tarbell,  17  How.  Pr.  120;  Billings  v.  Roadhouse, 
supra;  Howard  v.  Harmon,  5  Cal.  78 ;  Coulter  v.  Stark,  7  id. 
244 ;  Cunningham  v.  Hopkins,  8  id.  34 ;  Frankel  v.  Stem,  44  id. 
168 ;  2  Wait  Pr.  782,  790. 

H,  C.  Hinkleyy  for  respondent. 

This  being  an  action  in  claim  and  delivery,  the  omitted  condi- 
tion was  the  most  important  of  all,  and  was  a  defect  that  oould 
not  be  remedied  by  amendment.  Eastman  v.  Barnes,  1  New  Eng. 
Eep.  347 ;  Wells,  Replevin,  §§  392,  398,  419,  488. 

This  was  a  statutory  requirement ;  without  it  the  appeal  was 
ineffectual.  Justice  Code,  §  93 ;  Hardwick  v.  Duchaine,  32  Wis. 
155 ;  Langley  v.  Warner,  1  N.  T.  606. 

The  sureties  were  liable  for  express  conditions  only.     Wells, 
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g§  429,  430 ;  Young  v.  Mason,  3  Gilm.  37 ;  Mitcham  v.  Stanton, 
49  Cal.  304. 

Gonrts  allow  amendments  only  when  the  terms  of  the  under- 
taking are  not  enlarged.  Wells,  §  429 ;  Wheeler  &  W.  M.  Co. 
V.  Brown,  26  N.  W.  Rep.  427 ;  OUney  v.  Portland,  24  Cal.  147. 

By  the  Court: 

The  order  dismissing  the  appeal  in  this  case  is  reversed.  All 
the  justices  concur. 


TsBBrroRY  of  Dakota,  os  the  Information  of  L.  B.  French, 
District  Attorney,  Plaintiff,  v.  Cox  bt  al.,  Defendants. 

1.  Constitutional  Law — Executive  Power — Office  and  Officer  — 
Bemoval. 

The. power  of  removal  from  offtce  is  not  judicial  in  the  sense  that  it 
cannot  be  exercised  by  the  execative,  either  with  or  without  notice  to  the 
incumbent  proceeded  against. 

2.  Same. 

Under  the  public  examiners  act,  chap.  124,  L.  1887,  §§  8,  4  ;  Comp.  L., 
gg  119,  120,  authorizing  the  examiner  to  "  make  an  exhaustive  examin- 
ation of  the  books  and  accounts "  of  the  public  '^ institutions"  of  the  ter- 
ritory, and  '' report  to  the  governor  the  result  of  his  examination,"  and 
providing  that  *'  the  governor  may  cause  the  results  of  such  examinations 
to  be  published,  or,  at  his  discretion,  to  take  such  action  for  the  public 
security  as  the  exigency  demand,"  Tuldt  the  governor,  upon  the  receipt 
of  an  examination,  had  the  power  to  remove  from  office  the  trustees 
(managing  officers)  of  the  public  institution  examined. 

8.  Same  ~  Filling  Vacancies. 

Sec.  8,  chap.  22,  Pol.  C,  §  1892,  authorizing  the  governor  to  fill  '*  all 
vacancies  "  in  territorial  offices,  is  not  in  conflict  with  §  1858,  B.  S.  U.  S., 
which  authorizes  the  governor  of  any  territory  to  fill  a  vacancy  in  such 
office  when  it  *'  happens  from  resignation  or  death,"  and  the  governor  may, 
under  the  territorial  statute,  fiU  a  vacancy  occasioned  by  removal. 
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N  the  district  court,  second  judicial  district,  Yankton  county, 
Dakota  Territory. 

French  <&  Smith  and  Qwmhle  Broa.y  for  plaintiff. 


Chaa.  F.  TempletOTiy  AUomey-Oeneral^  and  R.  B.  Tripp^  for 
defendants. 

Tbipp,  0.  J.    This  is  an  action  in  the  nature  of  quo  wa9*rantOy 
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brought  on  the  information  of  the  district  attorney  of  Yankton 
county,  to  oust  the  defendants,  Bobert  Cox,  Miles  T.  WooUey, 
W.  Y.  Quigley  and  F.  A.  Gale,  from  the  office  of  trastees  of  the 
insane  asylum  located  at  Yankton,  Dakota. 

The  defendants  answer  separately,  and  the  plaintiff  demurs  to 
the  answers  of  the  defendants  Cox  and  WooUey,  wliich  raises  the 
questions  of  law  presented  to  the  court  for  determination.  From 
the  complaint  and  answers  of  the  defendants  Cox  and  WooUey, 
which,  for  the  purpose  of  this  hearing,  are  admitted  to  be  true,  it 
appears  that  B.  S.  Williams,  William  M.  Powers,  Frank  L.  Van 
Tassel,  Martin  J.  Lewis  and  Charles  H.  Brown  were,  during  the 
last  session  of  the  legislature  of  Dakota,  appointed  trustees  of  said 
asylum  by  the  governor ;  that  they  were  duly  confirmed  by  the 
council,  and  that  they  qualified  and  entered  upon  the  discharge  of 
their  duties  on  or  about  March  25, 1887.  That  subsequently  and 
on  or  about  September  30,  1888,  said  Lewis  and  Brown  resigned, 
and  the  defendants  Gale  and  Quigley  were  appointed  by  the  goy- 
ernor  to  fill  the  vacancies  occasioned  by  their  resignation ;  that 
on  or  about  the  80th  of  September,  1887,  while  an  examination 
was  pending  before  the  public  examiner  of  the  district  compris- 
ing said  asylum,  the  governor  suspended  said  Williams,  Powers 
and  Van  Tassel  from  further  performance  of  their  duties  as  trus- 
tees, and  that  thereafter  on  the  2d  day  of  November,  1887, 
upon  the  conclusion  of  such  examination,  he  removed  them  from 
office,  and  appointed  in  the  place  of  said  Williams  and  Powers, 
the  defendants  Cox  and  WooUey.  The  demurrers  to  the  answers 
of  Cox  and  WooUey  present  substantially  the  same  questions  of 
fact  in  each  case,  and  involve  the  same  questions  of  law  for  the 
determination  of  the  conrt.  The  questions  of  law  raised  by  the 
demurrers  may  be  divided  into  two  propositions : 

1.  That  there  was  no  power  in  the  governor  to  remove  the 
trustees  Williams,  Powers  and  Van  Tassel. 

2.  That  if  he  had  power  to  remove  them,  he  had  no  power  to 
appoint  the  defendants  Cox  and  Woolley  without  the  advice  and 
consent  of  the  council.  The  first  proposition,  to-wit :  That  the 
governor  had  no  power  to  remove  these  trustees,  the  plaintiff 
bases  upon  two  grounds: 

1.  That  under  onr  organic  law  the  power  of  removal  is  jadidal 
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and  not  execntive,  and  that  the  legislatnre  could  not  aathorize 
the  governor  to  exercise  each  power. 

2.  That  the  legislature  has  not  authorized  the  exercise  of  such 
power,  and  that  its  acts  do  not  admit  of  such  construction. 

I  will  consider  these  propositions  in  the  order  presented,  though 
I  may  be  unable  to  follow  counsel  over  the  entire  field  of  inquiry 
entered  upon  by  them  in  the  learned  discussion  at  the  bar.  The 
subject  of  constitutional  law  is  a  fruitful  and  tempting  one  when 
once  entered  upon  in  legal  discussion  or  judicial  inquiry.  I  shall 
content  myself,  however,  with  stating  results  which  I  deem  per- 
tinent to  the  determination  of  the  question  before  me,  and  which 
I  think  are  arrived  at  by  the  decisions  of  the  highest  courts  of 
our  country. 

Is  then  the  power  of  removal  under  our  organic  law  judicial  or 
executive  ?  The  school  boy  early  learns  that  the  government  of 
our  country  is  divided  into  three  great  departments  —  the  execu- 
tive, the  legislative,  and  the  judicial :  and  that  each  department  is 
sovereign  and  independent  of  the  other,  but  daring  his  whole 
life,  aided  by  the  works  of  the  best  elementary  writers  and  the 
decisions  of  the  highest  courts,  he  will  be  in  frequent  donbt  as  to 
w^hich  department  some  of  the  more  commonly  exercised  powers 
of  the  government  properly  belong.  And  we  are  more  in  doubt 
from  lack  of  precedent  in  the  past  Our  country  was  in  many 
respects  a  new  creation.  It  is  even  more  unlike  the  republics  it 
is  supposed  to  have  imitated  than  the  monarchies  it  is  presumed 
to  have  opposed.  So  it  will  be  found  that  while  in  theory  our 
government,  in  many  of  its  fundamental  theories,  is  exactly  the 
opposite  of  the  mother  government,  yet  it  will  be  foand  upon 
comparison  that  notwithstanding  the  extreme  republican  views  of 
the  framers  of  the  constitution,  and  the  bitter  dimity  existing 
against  England  and  her  people,  we  have  not  only  copied  into  our 
jurisprudence  the  great  body  of  her  common  law,  but  we  have  so 
framed  our  organic  laws  in  consonance  with  the  unwritten  consti- 
tution of  that  government,  that  we  are  obliged  continually  to  be 
governed  by  her  political  precedents  and  her  judicial  decisions. 
It  is  true  that  we  have  denied  the  divine  right  of  kings,  and  that 
with  us  all  ultimate  sovereignty  is  in  the  people ;  yet  when  that 
sovereignty,  whether  derived  from  the  people  or  the  king,  in  the 
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foandation  of  government,  state  or  nation  becomee  lodged  in  the 
executive,  legislative  or  judicial  department,  its  exercise  is  the 
same  in  either  case,  except  so  far  as  by  grants  and  limitations  of 
our  written  constitutions  we  have  taken  from  one  and  added  to 
the  other  of  sovereign  power.  In  England  we  have  witnessed  the 
entire  executive  and  legislative  exchange  of  sovereign  power  and 
the  transition  from  absolute  monarchy,  when  the  bold  barons  of 
England  wrested  from  King  John  the  immortal  magna  charta,  to 
the  omnipotent  parliament  under  Charles  I,  when  the  legislative 
overrode  and  absorbed  all  the  judicial  and  the  executive  powers, 
and  broke  down  the  barriers  which  had  guarded  the  royal  pre- 
rogatives from  the  time  of  tlie  Norman  conquest. 

The  parliament  of  England  still  continues  sovereign.  Black- 
stone,  in  his  time,  gives  the  definition  of  sovereignty  as  follows : 
"  By  the  sovereign  power  is  meant  the  making  of  law,  for  where- 
ever  that  power  resides  all  others  must  conform  to  and  be  di- 
rected by  it,  whatever  appearance  the  outward  form  and  admin- 
istration of  the  government  may  put  on.  For  it  is  at  any  time 
in  the  option  of  the  legislature  to  alter  that  form  and  administra- 
tion by  a  new  edict  or  rule,  and  to  put  the  execution  of  the  laws 
into  whatever  hands  it  pleases,  by  constituting  one,  or  few,  or 
many  executive  magistrates ;  and  all  the  other  powers  of  the  state 
must  obey  the  legislative  power  in  the  discharge  of  their  several 
functions,  or  else  the  constitution  is  at  an  end."   1  Black.  Com.  49. 

In  the  creation  of  our  government  we  have  sought  to  distribute 
the  sovereign  power,  to  take  from  the  legislative  department,  the 
judicial  and  executive,  and  to  give  to  each  of  them  sovereign 
powers  separate  and  independent  of  each  other,  so  that  each  may 
be  a  check,  but  without  power  to  encroach  upon  the  other.  The 
theory  is  simple ;  the  application  of  the  theory  is  often  difficult. 
Neither  congress  nor  the  legislature  of  a  state  can  take  from  or 
confer  upon  either  department,  any  power  or  functions  not  be- 
longing to  such  department,  except  so  far  as  it  may  be  permitted 
so  to  do  by  the  terms  of  the  constitution  itself.  Hence,  when  the . 
legislature  has  undertaken  to  confer  upon  the  judiciary  duties  of 
a  political  or  administrative  character,  such  acts  have  been  de- 
clared unconstitutional  and  void,  as  when  under  the  congressional 
act  of  1792,  power  was  attempted  to  be  conferred  upon  the  courts 
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to  determine  what  soldiers  should  be  placed  upon  the  pension 
list ;  the  act  was  declared  unconstitutional  and  void,  in  that  the 
determination  of  who  were,  and  who  were  not  entitled  to  pen- 
sions, belonged  to  the  administrative  or  executive  department  of 
the  government.  Marbury  v.  Madison,  1  Oranch,  171.  And 
again,  when  it  was  sought  to  impose  upon  the  courts  the  duty  of 
determining  the  claims  of  the  inhabitants  of  Florida  for  the  injuries 
sustained  on  account  of  the  American  army,  the  courts  held  it 
was  a  matter  not  belonging  to  the  judicial  department,  and  that 
the  legislation  was  unconstitutional  and  void.  TJ.  S.  v.  Ferreira, 
13  How.  40.  And  in  a  recent  case  in  Kansas,  reported  1  Pac. 
Rep.  272,  an  appeal  was  undertaken  to  the  district  court  from 
the  decision  of  the  board  of  county  commissioners  in  setting  off 
and  organizing  new  townships  under  an  act  conferring  such  power 
upon  them.  Appeals  were  allowed  in  Kansas  as  in  this  territory, 
^^  from  all  decisions  of  the  county  commissioners."  The  Kansas 
court  held  that  the  term  '^all  decisions"  must  be  limited  to 
decisions  judicial,  or  quasi  judicial,  that  such  power  of  appeal 
could  not  be  construed  to  include  appeals  from  decisions  of  an 
executive  or  administrative  character.  And  it  is  equally  true 
that  where  judicial  power  has  been  sought  to  be  conferred  upon 
any  officer  of  the  executive  department,  such  legislation,  when  not 
permitted  by  the  express  terms  of  the  constitution,  has  been  held 
null  and  void.  In  accordance  with  this  well  known  principle,  our 
supreme  court  in  Spencer  v.  Sully  County,  33  N".  W.  Rep.  97,  held 
that  the  legislature  could  not  confer  upon  the  board  of  county 
commissioners  the  power  to  hear  and  determine  claims  of  a  judi- 
cial character  against  the  county  so  as  to  bind  the  parties ;  that 
the  judicial  power  of  this  territory  was  lodged  in  the  courts  ex- 
pressly named  in  the  organic  act,  and  that  while  the  board  could 
audit  accounts,  and  appeals  might  be  taken  from  their  decisions, 
yet  their  decisions  were  not  so  far  judgments  as  to  prevent  claim- 
ants from  suing  upon  their  original  causes  of  action.  These  are 
but  illustrations  of  the  rule  that  no  power  exists  in  the  legislature 
to  take  from  one  department  of  the  government  and  to  bestow 
upon  the  others.  The  rule  is  plain  in  its  terms,  but  to  determine 
in  each  particular  case  what  is  judicial,  legislative  or  executive 
"  hio  lobar  hoc  optts  est.^^ 
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What  I  have  so  far  said  applies  to  the  goyernment  of  the  United 
States  and  to  the  government  of  the  several  states  under  their 
written  constitutions.  And  this,  although  the  constitutions  of 
the  states  and  the  cQustitution  of  the  United  States  are  to  be  ex- 
amined and  construed  from  standpoints  exactly  opposite.  The 
constitution  of  the  United  States  is  a  grant  of  power,  while  the 
constitutions  of  the  states  are  limitations  of  power.  The  state 
legislature  has  all  power  of  legislation  except  so  far  as  it  is  limited 
by  the  constitution ;  the  congress  has  such  powers  of  legislation  as 
are  expressly  and  by  necessary  implication  conferred  by  the  terms 
of  the  constitution.  Cooley,  Const.  Lira.  207;  Still  v.  Village,  15 
N.  Y.  297 ;  People  v.  Galligard,  4  Mich.  244.  Each  is  sovereign 
in  its  way,  the  one  in  the  powers  impliedly  granted  and  not  pro- 
hibited by  the  terms  of  the  constitution,  the  other  in  the  powers 
expressly  granted  and  not  impliedly  prohibited  by  the  terms  of 
the  grant ;  the  former  like  all  acts  of  limitation  being  strictly,  and 
the  latter  like  all  grants  of  power  .being  liberally  construed.  The 
national  government  has  sovereign  power  over  all  the  territories. 
Am.  Ins.  Co.  v.  Canter,  1  Pet.  511 ;  Nat.  Bank  v.  Yankton  Co.,  101 
U.  S.  132 ;  Territory  v.  Scott,  3  Dak.  357.  This  power  has  never 
been  denied,  although  courts  have  differed  as  to  the  particular  sec* 
tion  of  the  constitution  which  gives  the  power.  It  is  sufficient  for 
this  discussion  that  the  recognized  power  exists.  Congress  in  the 
exercise  of  this  power  early  created  local  self-governments  out  of 
its  "outlying  territory,"  denominated  territorial  governments,  a 
name  not  found  in  the  constitution  itself,  and  it  gave  to  these 
governments  the  usual  executive,  legislative  and  judicial  powers. 
The  organic  acts  of  the  several  territories  from  the  earliest  history 
of  the  country  have  been  of  the  same  general  character.  They 
are  framed  after  and  founded  upon  the  constitution  of  the  United 
States  itself,  and  are  singularly  like  the  early  state  constitutions, 
and  the  division  into,  and  the  separation  of,  the  three  great  de- 
partments and  the  grants  of  powers  thereto  are  much  the  same 
also,  in  character  and  distribution.  The  intention  of  congress  to 
form  a  government  is  in  terms  expressed  in  the  first  section  of 
our  organic  act,  where,  after  giving  the  boundaries  of  the  proposed 
territory,  it  concludes  with  the  words  ^*  is  organized  into  a  tem- 
porary government  by  the  name  of  the  Territory  of  Dakota."    It 
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lias  sometimes  been  said  the  territory  is  an  '^  embryo  state,"  and 
while  the  congress  lias  never  surrendered  its  right  of  supervision 
over  the  legislation  of  the  territory,  yet  such  power  of  congress 
has  been  very  rarely  exercised  in  the  territories,  and  never  per- 
haps in  the  history  of  this  territory  except  upon  direct  application 
of  her  citizens  to  supply  some  omissions,  or  to  relieve  from 
some  inadvertence  of  territorial  legislation  during  the  recess  of 
the  territorial  assembly.  The  legislative  grant  to  the  territorial 
legislature  is  equal  to,  and,  in  some  respects,  greater  than  that 
allowed  to  many  of  the  state  legislatures,  it  extends  '^  to  all  right- 
ful subjects  of  legislation  not  inconsistent  with  the  constitution 
and  laws  of  the  United  States,"  subject  to  the  very  few  limitations 
enumerated  in  the  grants  the  grant  of  power  to  the  executive  and 
judicial  departments  is  equally  broad  and  comprehensive,  so  that 
in  organizing  the  ^'temporary  government,"  congress  intended 
such  government  to  have  and  exercise  all  the  attributes  of  sov- 
ereignty "  temporarily,"  subject  only  to  such  supervision  as  the 
congress  shall  choose  from  time  to  time  to  exercise  over  it.  With 
this  residuum  of  power  remaining  in  congress,  dormant  except  when 
expressly  exercised,  the  government  of  the  territory  is  sovereign 
in  each  department  and  its  organic  law  is  to  be  construed  as  its 
constitution,  either  in  the  light  of  a  grant  or  a  limitation  of  power, 
perhaps  as  to  some  portions  it  is  to  have  the  former,  and  as  to  others 
it  is  to  have  the  latter  construction.  In  Hornbuckle  v.  Toombs,  18 
Wall.  655,  Judge  Bbadlet  in  speaking  of  territorial  governments 
says :  ^'  As  a  general  thing,  subject  to  the  general  theme  of  local  go  v- 
emment  chalked  out  by  the  organic  act,  and  such  special  provisions 
as  are  contained  therein,  the  local  legislature  has  been  intrusted 
with  the  enactment  of  the  entire  system  of  municipal  law,  subject 
also,  however,  to  the  right  of  congress  to  revise,  alter,  and  revoke 
at  its  discretion.  The  powers  thus  exercised  by  the  territorial  legis- 
lature are  nearly  as  extensive  as  those  exercised  by  any  state  legisla- 
ture." And  in  Clinton  v.  Englebrecht,  Chief  Justice  Watfe,  upon 
the  same  subject,  says :  ^^  The  theory  upon  which  the  various 
governments  for  portions  of  the  territory  of  the  United  States 
have  been  organized,  has  ever  been  that  of  leaving  to  the  inhab- 
itants all  the  power  of  self-government  consistent  with  the  suprem* 
acy  and  supervision  of  the  national  authority,  and  with  certain 
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f  andamental  principles  established  by  congress."  13  WalL  341. 
Our  district  courts  have  in  fact  held  the  territorial  goyemments 
sovereign,  and  have  denied  to  snitors  the  right  of  action  against 
the  territory.  Judge  Shannon  so  held  after  an  elaborate  aigament 
at  the  bar  in  the  action  of  Harris  v.  Territory  of  Dakota,  in  which 
the  plaintiff  bronght  suit  for  fees  as  oodifier  of  the  laws,  and  as 
far  as  I  am  aware  such  has  been  the  view  of  the  courts  generally. 
If  the  territorial  government  is  so  far  sovereign  that  its  organic 
act  is  subject  to  the  same  rules  of  constrnction  as  the  constitutions 
of  the  state  and  the  national  governments,  let  us  proceed  to  in- 
quire in  the  light  of  the  construction  given  by  the  courts  of  the 
several  states  under  constitutional  powers  similar  to  our  own 
whether  the  power  of  removal,  claimed  by  the  executive,  was  a 
judicial  or  an  executive,  one,  and  I  may  premise  by  aayiug  that  the 
powers  and  jurisdictions  of  the  great  departments  of  the  govern- 
ment so  often  overlap,  and  like  the  colors  of  the  rainbow  so  in* 
terblend  that  the  line  of  separation  is  often  indiscernible  even  by 
the  judicial  eye.  Oooley,  Const.  Lim.  106;  Fletcher  v.  Peck,  6  Or. 
136.  Yet  if  the  power  be  clearly  judicial,  it  cannot,  as  already 
shown,  be  conferred  upon  the  executive,  and  any  exercise  of  such 
power  by  him  would  be  a  usurpation  and  his  action  illegal  and 
void.  What  then  is  judicial  power  t  It  is  said  to  be  ^'  the  power 
to  hear  and  determine,"  but  this  definition  is  too  comprehensive; 
every  administrative  and  executive  officer  is  required  to  hear  and 
determine  many  facts  upon  which  his  action  is  based.  All  the 
political  and  executive  departments  of  the  government  are  re- 
quired to  pass  upon  controverted  questions  of  fact,  boards  of  can* 
vassersy  boards  of  equalization,  boards  of  county  commissioners, 
and  other  administrative  officers  are  continually  passing  upon 
questions  of  the  greatest  moment  to  the  citizen,  involving  the  right 
of  office,  the  disbursement  of  the  public  revenue  in  the  erection 
of  bridges  and  public  buildings,  and  the  opening  of  highways  in 
fixing  the  values  of  property  and  in  levying  and  collecting  of  taxes, 
often  involving  civil  rights  and  sometimes,  where  the  administra- 
tion of  the  government  is  concerned,  rights  of  persons  and  prop- 
erty ;  and  while  the  determination  of  such  questions  involves  judg> 
ment  and  discretion  and  the  examination  of  difficult  and  con- 
troverted questions  of  fact,  and  while  the  decision  of  such  admin- 
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istrative  officer  upon  Bucb  hearings  is  final,  yet  his  action  is  not 
judicial.  In  the  case  of  State  v.  Hawkins,  lately  determined  in  the 
supreme  court  of  Ohio,  where  the  governor  of  that  state  had 
remoYod  the  police  commissioners  of  Cincinnati,  and  it  was 
urged  that  his  action  was  illegal  and  void  upon  the  ground 
that  the  power  of  removal  was  judicial  and  could  not  be 
conferred  upon  the  executive,  that  court  in  an  able  review  of 
the  American  authorities  upon  this  question,  holding  that  the 
power  of  removal  is  executive  and  not  judicial,  says:  *'The 
first  claim  is  upon  the  assumed  ground  that  the  power  con- 
ferred upon  the  governor  by  the  statute  to  remove  any  of 
them  for  official  misconduct  is  judicial  in  its  nature,  and,  though 
conferred  by  the  act,  cannot  be  exercised  as  the  judicial  power  of 
the  state  is,  by  section  1,  art.  4,  of  the  constitution  conferred 
upon  the  courts  of  the  state  only.  This  is  not  to  be  regarded  as 
an  entirely  new  question.  It  has  been  much  discussed  by  courts 
and  writers  without  being  able  to  formulate  any  general  rule 
upon  the  subject.  What  is  judicial  power  cannot  be  brought 
within  ring  fence  of  a  definition.  It  is,  undoubtedly,  power  to 
hear  and  determine ;  but  this  is  not  peculiar  to  the  judicial  office. 
Many  of  the  acts  of  the  administrative  and  executive  officers  in- 
volve the  exercise  of  the  same  power.  Boards  for  the  equalization 
of  taxes,  of  public  works,  of  county  commissioners,  township  trus- 
tees, judges  of  election,  viewers  of  roads,  all  in  one  form  or  another, 
hear  and  determine  questions  in  the  exercise  of  their  functions 
more  or  less  directly  affecting  private  as  well  as  public  rights.  It 
may  be  safely  conceded  that  power  to  hear  and  determine  rights 
of  property  and  of  person  between  private  parties  is  judicial,  and 
can  only  be  conferred  on  the  courts.  Merill  v.  Sherburne,  1  N. 
H.  199.  But  such  a  definition  does  not  necessarily  indude  this 
case.  The  incumbent  of  an  office  has  not,  under  our  system  of 
government,  any  property  in  it.  His  right  to  exercise  it  is  not 
based  upon  any  contract  or  grant.  It  is  conferred  on  him  as  a 
public  trust,  to  be  exercised  for  the  benefit  of  the  public."  6  N. 
E.  £ep.  282.  Such  action  by  administrative  or  executive  officers 
is  not  judicial  in  the  sense  that  it  belongs  exclusively  to  the  courts. 
It  may  be  so  far  judicial  that  such  an  officer  so  exercising  judg- 
ment and  discretion  in  the  determination  of  controverted  ques- 


510  APPEXDIX. 

tioDS  of  fact,  maj  be  protected  in  an  erroneous  determinatian  of 
the  matter  before  him,  but  not  so  far  jadicial  that  the  sabject- 
matter  is  cognizable  bj  the  courts  onlj.  All  jadicial  power  hy 
the  organic  act,  like  the  constitutions  of  the  states  and  of  the  na. 
tion,  is  Tested  in  the  courts ;  a  prohibition  upon  its  exercise  bj  the 
executiTe  or  legislative  department,  but  the  judicial  power  therein 
conferred  upon  and  limited  to  the  courts,  is  that  judicial  power 
which  in  the  legal  acceptation  of  the  words  can  be  exercised  only 
by  the  court.  It  is  the  power  which  is  confined  to  the  courts  by 
the  words  of  limitation  in  the  constitution  itself,  ^^  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property,  without  due  process 
of  law."  Art.  5,  Amend,  to  the  Oonst.  In  other  words,  the  courts 
have  exclusive  power  to  hear  and  determine  those  matters  which 
affect  the  life  or  liberty  or  the  property  of  the  citizen ;  all  other 
rights,  while  they  may  be  in  a  sense  judicial,  are  not  so  far  within 
the  jurisdiction  of  the  courts  that  their  exercise  by  another  depart- 
ment would  be  void.  Is  the  right  in  controversy  of  that  char- 
acter ?  Does  it  affect  the  life,  the  liberty  or  the  property  of  the 
citizen  ?  Judged  by  this  test,  it  is  not  a  jadicial  power.  It  is  a 
power  often  conferred  upon  the  courts,  and  its  exercise  is  highly 
judicial  in  its  character;  it  often  involves  close  and  contested 
questions  of  fact,  and  nice  and  delicate  discrimination  in  the  aph 
plication  of  law,  but  it  is  the  subject-matter  and  not  the  procedure 
that  determines  jurisdiction.  I  have  examined  the  cases  with 
much  care  which  have  been  collected  and  presented  to  me  with 
commendable  zeal  and  industry,  and  an  examination  of  the  cases 
here  cited,  without  an  attempt  at  review,  discloses  two  distinct 
lines  of  authority,  holding  opposite  and  contradictory  views  upon 
this  question  we  are  discussing;  though  many  of  the  cases  may  be 
distinguished  as  being  based  upon  the  peculiar  phraseology  of  the 
provisions  of  the  constitution  construed.  The  authorities  holding 
that  removal  from  office  is  a  judicial  power  and  can  be  exercised 
only  by  the  courts  are  based  upon  the  theory  that  an  office  is  in 
the  nature  of  a  property  right,  and  that  the  citizen  can  be  deprived 
of  it  only  by  ^^  due  process  of  law,"  while  the  other  line  of  decis- 
ions holds  that  under  our  form  of  government,  there  is  no  prop- 
erty in  an  office,  that  offices  and  officers  are  for  the  benefit  of  the 
people,  and  not  for  the  benefit  of  the  officers,  and  that  whenever 
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the  officer  fails  to  perform  the  daties  of  the  office,  the  office  be- 
comes forfeited,  and  that  the  only  object  of  the  examination  neces- 
sary to  determine  snch  forfeiture  is  sach  as  will  establish  the  fact 
not  to  the  satisfaction  of,  or  for  the  benefit  of,  the  incumbent, 
but  to  the  satisfaction  of  the  executive  department  which  is 
charged  with  the  execution  of  the  laws,  and  that  hence  the  re- 
moval may  be  summary,  or  upon  such  investigation  as  may  be 
prescribed  by  the  legislative  department.  The  principal  cases 
which  hold  the  view  that  removal  from  office  is  a  judicial  and  not 
an  executive  power  are:  DuUam  v.  Willson,  53  Mich.  392; 
Bowman  v.  Silfer,  26  Pa.  St.  28 ;  Page  v.  Hardin,  8  B.  Mon. 
672 ;  State  v.  Pritchard,  36  N.  J.  L.  101.  While  among  those 
maintaining  the  contrary  doctrine  may  be  cited :  People  v.  Whit- 
lock,  92  N.  T.  191;  People  v.  Stout,  11  Abb.  Pr.  17,  35  Barb. 
264 ;  State  v.  Doherty,  13  Am.  Rep.  (La.)  131 ;  Wilcox  v.  People, 
90  IlL  186 ;  People  v.  Mays,  7  K  E.  Rep.  660 ;  Donahue  v. 
County,  100  111.  94 ;  State  v.  Hawkins,  6  N.  E.  Rep.  (Ohio) 
228;  Houseman  v.  Commonwealth,  100  Pa.  St.  220;  State  t. 
Oleson,  18  N.  W.  Rep.  (Neb.)  46 ;  South  v.  Commonwealth, 
6  S.  W.  Rep.  667:  Smith  v.  Brown,  69  CaL  672;  People  v. 
Hill,  7  id.  97 ;  Attorney-General  v.  Brown,  1  Wis.  513 ;  State 
V.  McGarry,  21  id.  496 ;  State  v.  Prince,  45  id.  610 ;  Carland 
V.  Board,  6  Pac.  Rep.  24 ;  Taft  v.  Adams,  3  Gray,  136 ;  Ed 
parte  Wiley,  64  Ala.  226 ;  Keenan  v.  Perry,  24  Tex.  253 ; 
State  V.  Frazier,  48  Ga.  137;  Dugan  v.  District  (Col.),  22 
Am.  Law  Reg.  628 ;  Patton  v.  Voughan,  39  Ark.  211 . 

The  court  in  State  v.  Hawkins,  supra^  reviewing  the  decisions 
which  hold  that  the  power  to  remove  officers  is  judicial,  says  they 
^^  have,  as  a  rule,  proceeded  upon  the  ground  that  an  incumbent 
has  property  in  his  office,  and  that  he  cannot  be  deprived  of  his 
right  without  the  judgment  of  a  court.  This  view  finds  support 
in  the  doctrines  of  the  common  law,  which  regarded  an  office  as  a 
hereditament,  but  has  no  foundation  whatever  in  a  representative 
government  like  our  own."  And  the  court  in  Donahue  v.  Co.  of 
Will,  aupray  says:  "It  is  impossible  to  perceive  how,  under  our 
form  of  government,  a  person  can  own  or  have  title  to  a  govern- 
mental office.  Offices  are  created  for  the  administration  of  public 
affairs.    When  a  person  is  inducted  into  an  office,  he  thereby  be- 
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comes  empowered  to  exercise  its  powers  and  perform  its  daties, 
not  for  his,  but  for  the  pnblic  benefit.  It  would  be  a  misnomer 
and  a  perversion  of  terms  to  say  that  an  incumbent  owned  an 
office,  or  had  any  title  to  it." 

Some  of  the  best  jurists  of  our  country  have  held  that  trials  of 
impeachment  are  not  an  exercise  of  judicial  powers,  where  the 
punishment  extends  only  to  removal  from  office,  but  are  an  exer- 
cise of  the  executive  or  administrative  functions  of  the  govern- 
ment, that  belong  to  the  political  rather  than  to  the  legislative  or 
judicial  departments.  Such  was  the  view  taken  by  no  less  dis- 
tinguished lawyers  than  Senators  Summer,  Fessenden,  Buckalaw 
and  Garrett  Davis,  upon  the  impeachment  of  Andrew  Johnson. 
(See  Opinions,  Cong.  Globe.) 

Without  stopping  to  notice  further  the  learned  arguments  and 
reasonings  of  the  courts,  I  am  content  to  say  that  in  my  judg- 
*  ment,  those  decisions  which  hold  the  power  of  removal  to  be 
executive  in  its  nature,  are  more  in  harmony  with  our  age  and 
our  form  of  government.  The  right  of  removal  always  existed 
unquestioned  in  the  king  even  after  the  encroachments  of  parlia- 
ment ;  and  while  in  adopting  the  common  law  of  England  we  did 
not  adopt  the  form  of  government  to  which  it  applied,  yet  in  de- 
fining the  words,  "  judicial,  legislative  and  executive,"  which  are 
found  in  our  written  and  common  law,  we  may  safely  have  re- 
course to  the  source  from  which  they  are  derived  to  aid  us  in  de- 
termining their  present  meaning.  And  if  the  officer  may  be  re- 
moved by  the  executive,  he  may  be  removed  either  with  or  with- 
out notice  and  hearing,  as  the  legislature  have  chosen  to  provide 
or  as  the  terms  of  the  constitution  may  require.  Our  organic  law 
is  silent  upon  this  subject,  and  it  follows  that  if  power  of  removal 
in  this  case  is  given  to  the  governor,  with  no  notice  or  hearing 
provided,  he  would  be  at  liberty  to  remove  summarily  upon  the 
occurrence  of  such  an  event,  as  may  be  prescribed  by  statute. 

Secondly — It  is  further  urged  by  the  plaintiff  that  the  act  under 
which  the  executive  claimed  to  remove  these  trustees  does  not 
confer  such  authority  in  terms  nor  by  fair  implication.  The  act 
is  found  in  the  laws  of  1887,  chap.  124,  relating  to  public  exam- 
iners. The  act  is  somewhat  lengthy  and  need  not  be  given  in 
full.    Sections  1  and  2  provide  for  the  division  of  the  territory 
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iBto  two  examiner  districts,  and  for  the  appointment  by  the  gov- 
ernor, with  the  advice  and  consent  of  the  council,  of  the  public 
examiner  in  each  district,  and  for  his  removal  by  the  governor,  for 
violation  of  duty.     Sections  3  and  4  are  as  follows: 

Section  3.  ^^  It  shall  be  the  duty  of  said  public  examiners  au- 
thorized and  empowered  by  this  act,  in  their  discretion  to  assume 
and  exercise  a  constant  supervision  over  the  books  and  financial 
accounts  of  the  several  public,  educational,  charitable,  penal  and 
reformatory*  institutions  belonging  to  the  territory,  and  within 
said  examiner's  district.  Each  examiner  shall  prescribe  and  en- 
'  force  correct  methods  of  keeping  financial  accounts  of  said  insti- 
tutions, by  himself  or  duly  appointed  deputy,  and  instruct  the 
proper  officers  thereof  in  the  due  performance  of  their  duties  con- 
cerning the  same.  It  shall  be  the  examiner's  duty  to  visit  each  of 
the  said  territorial  institutions  within  his  district,  by  himself  or 
duly  appointed  deputy,  at  irregular  periods,  without  previous  notice 
to  the  officers  thereof,  at  least  twice  each  year,  and  make  an  ex- 
haustive examination  of  the  books  and  accounts  thereof,  including 
a  thorough  inspection  of  the  purpose  and  detailed  items  of  expen- 
diture, and  the  vouchers  therefor." 

Section  4.  ^^  It  shall  be  the  duty  of  the  said  examiners  to  order 
and  enforce  a  correct  and  as  far  as  practicable,  uniform  system  of 
book-keeping,  by  territorial  and  county  treasurers  and  auditors  so 
as  to  afford  a  suitable  check  upon  their  mutual  action,  and  insure 
the  thorough  supervision  and  safety  of  the  territorial  and  county 
funds.  They  shall  have  full  authority  to  expose  false  and  errone- 
ous systems  of  accounting,  and  when  necessary,  instruct,  or  cause 
to  be  instructed,  territorial  and  county  officers  in  the  proper  mode 
of  keeping  the  same.  It  shall  be  their  duty  to  ascertain  the  char-* 
acter  and  financial  standing  of  all  present  and  proposed  bondsmen 
of  territorial  and  county  officers  within  their  districts.  Each  ex- 
aminer shall  require  of  county  treasurers  within  his  district,  from 
time  to  time,  as  often  as  he  shall  deem  necessary,  a  verified  state- 
ment of  their  accounts,  and  he  shall  personally  or  by  duly  ap- 
pointed deputy,  visit  said  office,  without  previous  notice  to  such 
treasurers,  at  irregular  periods  of  at  least  once  a  year,  or  when  re- 
quested by  any  board  of  county  commissioners,  and  make  a  thorough 
examination  of  the  books,  accounts  and  vouchers  of  such  officers, 
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ascertaining  in  detail  the  variouB  items  of  receipts  and  expen- 
ditares ;  and  it  shall  be  his  datj  to  inspect  and  verify  the  character 
and  amount  of  anj  and  all  assets  and  securities  held  bj  said  of- 
ficers in  public  account,  and  to  ascertain  the  character  and  amount 
of  any  commissions,  percentages,  or  charges  for  services  exacted  by 
such  officers  without  warrant  of  law.  Each  examiner  shall  report 
to  the  attorney-general  the  refusal  or  neglect  of  county  officers  to 
obey  his  instructions,  and  it  shall  be  the  duty  of  the  said  attorney- 
general  to  promptly  take  action  to  enforce  compliance  therewith. 
The  said  examiner  shall  report  to  the  governor  the  result  of  his 
examination,  which  shall  be  filed  in  the  executive  office,  as  well 
as  any  failure  of  duty  by  financial  officers,  as  often  as  he  thinks 
required  by  public  interests,  and  the  governor  may  cause  the  re- 
sults of  such  examinations  to  be  published,  or,  at  his  discretion,  to 
take  such  action  for  the  public  security  as  the  exigency  may 
demand ;  and,  if  he  should  deem  the  public  interests  to  require,  he 
may  suspend  any  such  officer  from  further  performance  of  duty 
until  an  examination  be  had,  or  such  security  obtained  as  may  be 
demanded  for  the  prompt  protection  of  the  public  funds." 

Section  5  provides  for  the  examination  of  banking  and  other 
private  moneyed  corporations ;  and  the  remaining  sections  of  the  act 
provide  the  procedure  and  means  of  obtaining  testimony  at  the 
examinations  and  prescribes  penalties  for  disobedience,  etc. 

The  act  itself  is  unique  and  establishes  a  complete  system  of 
supervision  over  the  public  institutions  of  the  territory,  and  of  its 
financial  agents.  Sections  3  and  4  above  quoted  contain  all  the 
powers  of  the  examiners,  except  the  last  section  of  the  act,  which 
provides  that  it  shall  be  the  duty  of  the  attorney-general  to  assist  the 
examiners  when  called  upon  by  them  to  do  so.  The  portion  of 
the  act  relied  upon  by  the  executive  as  providing  for  removal  is 
at  the  close  of  section  4,  and  is  contained  in  the  words :  ^  ^  And 
the  governor  may  cause  the  results  of  such  examination  to  be 
published,  or,  at  his  discretion,  to  take  such  action  for  the  public 
security  as  the  exigency  may  demand." 

The  plaintiff  contends :  1.  That  these  words  apply  only  to  sec- 
tion 4  and  not  to  section  3.  2.  That  the  words  do  not  give  any 
power  of  removal  to  the  governor.  In  the  construction  of  statutes 
the  entire  act  will  be  taken  together,  and  such  meaning  will  be 
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given  to  it  as  from  the  entire  context  it  is  evident  the  legislature 
intended  it  to  have.  In  looking  at  section  3  it  will  be  ob- 
served that  the  examiner  is  given  ^^  a  constant  supervision  over 
the  books  and  financial  accounts "  of  this  asylum^  and  ^'  at  least 
twice  a  year  he  is  required  to  make  an  exhaustive  examination  of 
the  books  and  accounts  thereof,  including  a  thorough  inspection  of 
the  purposes  and  detailed  items  of  expenditure  and  the  vouchers 
thereof."  Here  the  section  closes ;  no  provision  is  made  as  to 
what  is  to  be  done  with  the  results  of  such  examination,  but  in 
section  4,  after  detailing  the  examiner's  powers  over  the  terri- 
torial and  county  auditors  and  treasurers,  it  is  provided  without 
any  limitation  of  the  words  to  the  examination  of  the  last  officers 
named,  that  ^^  the  examiner  shall  report  the  result  of  his  examina^ 
tion  to  the  governor,  which  shall  be  filed  in  the  executive  office,'* 
and  that  thereupon  the  governor  may  proceed  as  above  quoted. 
Why  is  it  required  that  the  examination  made  should  be  filed  with 
the  governor  in  the  case  of  the  treasurers  and  auditors,  and  not  in 
the  case  of  the  territorial  public  institutions  ?  The  examinations 
provided  for  are  as  rigid  in  case  of  the  public  institutions,  and  the 
examiner  is  given  greater  powers,  since  he  is  permitted  to  inquire 
into  the  "  purpose  "  of  the  items  of  expenditure,  reaching  to  not 
only  the  system  of  book-keeping  and  the  honesty  of  the  superin- 
tendent and  steward  as  financial  agents,  but  the  entire  manage- 
ment of  the  institution ;  while  in  case  of  auditors  and  treasurers 
he  is  only  required  to  examine  into. the  honesty  of  their  official 
transactions,  and  the  correctness  of  their  accounts  as  auditors  or 
treasurers  and  not  into  the  fiscal  affairs  of  the  counties  or  territory. 
The  examiner  is  also  required  to  make  an  examination  of  the 
territorial  institutions  at  least  twice  a  year,  while  in  case  of  au- 
ditors and  treasurers  he  is  not  required  to  make  an  examination 
but  once  a  year.  If  there  is  any  importance  at  all  to  be  attached 
to  the  filing  of  such  examinations  with  the  governor,  and  making 
reports  to  him  it  would  seem  to  obtain  with  as  much  force  in  favor 
of  the  examination  of  the  public  institutions  as  that  of  the  treas- 
urers and  auditors.  The  people  are  as  much  and  as  directly  in- 
terested in  the  proper  conduct  and  management  of  the  territorial 
institutions,  and  that  the  public  funds  should  be  as  safely  and 
honestly  accounted  for  by  them,  as  by  the  auditors  and  treasurers 
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of  the  various  counties  of  the  territory.  But  there  are  other 
words  of  this  section  which  throw  light  upon  its  construction. 
The  provision  including  the  words  already  given,  reads :  "  The 
said  examiner  shall  report  to  the  governor  the  result  of  his  ex- 
amination, which  shall  be  filed  in  the  executive  office,  as  well  as 
any  failure  of  duty  by  financial  officers,  as  often  as  he  thinks  re- 
quired by  public  interests."  What  is  meant  by  the  words,  "  as 
well  as  any  failure  of  duty  by  financial  officers  as  often  as  he 
thinks  required  by  public  interests  1 "  Why  are  the  words  "  finan- 
cial officers  "  used  if  the  examinations  required  to  be  filed  were  the 
examinations  of  financial  officers  only  ?  In  other  words,  if  the  term 
^'financial  officers"  shall  beheld  to  include  [auditors,  treasurers 
and  such  officers  as  have  especial  charge  of  finance  proper,  as  I  am 
inclined  to  think  it  should,  and  the  examinations  required  to  be 
filed  with  the  governor  were  the  examinations  of  such  officers,  as 
is  contended  for  by  plaintiff,  would  it  not  have  been  the  natural 
statement  of  the  section,  after  providing  for  the  filing  of  such  ex- 
amination, to  have  continued  ^'  as  well  as  any  failure  of  duty  by 
such  officers  ? "  or  in  other  words,  why  repeat  "  financial  officers," 
if  those  of  whom  he  had  last  been  speaking  were  financial  ofii- 
cers  only  t  It  is  plain  to  my  mind  that  the  clause  as  to  filing 
examinations  with  the  governor  was  intended  to  apply  both  to  the 
examination  of  the  public  institutions,  and  to  an  examination  of 
the  auditors  and  treasurers.  It  is  no  unusual  thing  in  legislation 
to  make  a  provision  refer  to  more  than  one  independent  preced- 
ing clause.  If  the  two  sections  had  been  one,  the  construction 
would  have  been  comparatively  easy,  but  sections  as  well  as  punc- 
tuation marks  are  often  the  work  of  an  engrossing  clerk  and  some- 
times of  the  printer ;  and  courts  do  not  heed  the  latter,  and  will 
BO  arrange  the  former  as  to  give  the  intended  meaning.  Our 
supreme  court  in  Brown  Co.  v.  Aberdeen,  determined  at  the  Oc- 
tober Term,  1886,  took  the  proviso  away  from  the  second  section,  to 
which  it  was  appended,  and  appended  it  to  the  first  section  of  the 
act,  it  being  plain  from  the  context  that  it  was  intended  to  modify 
the  first  and  not  the  second  section.  It  requires  a  far  less  trans- 
position here  where  it  is  evident  that  the  clause  is  intended  to 
modify  both  preceding  sections.  And  what  has  been  said  as  to 
filing  such  examination  with  the  governor  applies  with  its  full 
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force  to  the  action  of  the  governor  upon  snch  examination.  He 
majy  upon  the  filing  of  such  examination,  ^'  cause  the  results  to  be 
published,  or,  at  his  discretion,  take  such  action  for  the  public 
security,  as  the  exigency  may  demand."  It  follows  that  if  the 
examination  to  be  filed  with  him,  is  both  the  examination  of  the 
territorial  institutions  and  of  the  auditors  and  treasurers,  that  he 
may  exercise  snch  power  as  is  here  given  upon  the  persons  whose 
examination  is  so  filed  with  him.  What  power  is  ho  permitted  to 
exercise  by  these  words  ?  It  is  evidently  intended  to  confer  upon 
the  executive  discretion ;  it  expressly  says  so,  and  the  discretion 
is  unlimited  by  the  words  which  follow ;  but  he  is  "  at  his  dis- 
cretion to  take  such  action  as  the  exigency  demands."  He  is  made 
sole  judge  of  the  exigency,  and  what  action  he  will  take ;  what 
power  was  intended  by  these  words  to  allow  the  executive  to  exer- 
cise? There  must  be  a  limit  somewhere  ;  it  could  not  have  been 
intended  to  authorize  him  to  fine  or  imprison  these  recusant  of- 
ficers; such  attempted  exercise  of  judicial  power  would  not  only  be 
a  violation  of  fundamental  law,  but  would  shock  the  layman's 
view  of  justice  and  of  right.  These  words  must,  however,  have 
some  meaning  if  it  is  possible  for  the  courts  to  give  them  such 
construction.  Dwarris,  Statutes  ;Domat's  Rules.  The  plaintiff  says 
they  mean  that  the  governor  is  given  a  choice  of  remedies  provided 
by  the  statute  for  the  punishment  and  removal  of  offenders.  This 
would  be  giving  to  the  words  a  redundant  force,  for  the  executive 
as  well  as  any  other  citizen  may  set  the  machinery  of  the  courts 
in  motion  for  the  punishment  of  any  offender ;  but  upon  ex- 
amination of  the  statutes  I  am  unable  to  find  any  provision 
by  which  the  governor  may  take  any  step  for  the  removal 
from  office,  or  for  the  punishment  of  such  offenders.  By  chap. 
1,  title  3  of  the  C.  Or.  Proc.,  it  is  provided  that  the  grand 
jury  may  present  an  accusation  in  writing  against  territorial, 
county  and  municipal  office^  for  misconduct  in  office,  and  issues 
may  be  formed  by  answer  of  the  defendant  to  such  accusation, 
and  tried  to  a  jury  of  the  county  where  such  officer  resides ;  and 
upon  conviction,  judgment  of  removal  may  be  entered,  but  the 
grand  jury  have  the  control  of  initiating  such  a  proceeding ;  the 
governor  has  no  more  power  over  such  a  proceeding  than  a  private 
dtizen ;  and  the  same  is  true  of  any  other  criminal  or  civil  pros- 
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ecution  of  such  ofiBcer  for  default  or  misconduct  in  office.  Our 
statutes  are  entirely  silent  as  to  any  power  conferred  upon  the 
governor  that  any  private  citizen  does  not  possess.  The  words 
must  then  be  regarded  as  redundant,  and  as  not  conferring  upon 
or  not  authorizing  the  governor  to  exercise  any  power,  unless  the 
court  can  give  them  some  other  force  and  meaning.  It  was  evi- 
dently  the  intention  of  the  legislature  to  authorize  the  governor  to 
exercise  all  such  power  as  it  was  competent  for  him  to  exercise 
under  any  legislation  which  it  had  power  to  enact.  If  it  did  not 
authorize  him  to  exercise  the  power  of  removal,  it  conferred  upon 
him  no  power,  for  there  is  no  other  executive  or  administrative 
power  it  could  authorize  him  to  exercise.  It  could  not  confer 
upon  him  any  power  of  punishment,  for  any  power  which  went 
beyond  the  office  itself,  and  pertained  to  the  incumbent  himself, 
would  be  judicial  and  incapable  of  exercise  by  the  executive ;  but 
the  legislature  could  confer  upon  or  rather  it  could  permit  the  gov- 
ernor to  exercise  any  administrative  or  executive  power.  I  say  per- 
mit him  to  exercise,  for  properly  speaking  the  legislature  could 
confer  no  power ;  the  only  power  given  our  legislature  is  legis- 
lative power,  which  can  never  be  delegated.  Cooley,  Const.  Lim. 
207.  Nor  can  the  legislature  confer  upon  the  executive,  legis- 
lative or  administrative  power;  such  power  must  have  existed  in 
him  by  virtue  of  the  organic  act  itself  as  one  of  those  dormant 
powers  requiring  the  act  of  the  legislature  to  bring  it  into  action, 
and  to  regulate  and  control  its  use.  That  this  power  of  removal  is 
an  executive  one,  and  that  it  may  properly  be  left  with  the  gov- 
ernor or  other  executive  officer  of  the  territorry,  I  have  no  doubt; 
but  whether  it  was  the  intention  of  the  legislature  to  authorize, 
and  whether  it  has  authorized  the  use  of  such  power  by  the  exec- 
utive, I  have  some  doubt.  I  am  disposed,  however,  to  give  the 
words  the  natural  meaning  they  would  have  in  the  light  of  the 
accompanying  legislation,  and  the  object  sought  to  be  attained  by 
such  enactment.  That  these  words  could  have  no  other  meaning 
than  removal,  we  have  already  seen.  Did  the  legislature  intend 
to  give  these  words  such  meaning  1  It  must  be  presumed  that 
they  were  intended  to  have  some  meaning  and  that  they  were  not 
intended  by  the  legislature  to  be  rejected  as  redundant ;  and  in 
replying  to  argument  of  counsel  that  the  legislature  could  never 


APPENDIX.  519 

have  intended  to  place  such  power  in  the  hands  of  the  ezeeutiye,  it 
18  snfficient  to  say  that  the  examination  of  the  etatutes  of  the  differ- 
ent states  will  reveal  the  fact  that  in  almost  all,  snch  a  provision 
will  be  fonnd  either  in  their  constitntion  or  statutes ;  and  in  Min- 
nesota, the  state  from  which  this  statute  was  taken^  almost  in  haeo 
verba  there  is  an  express  statute  permitting  the  governor,  not  only 
to  remove  the  financial  officers  of  a  county,  but  the  county  com- 
missioners and  other  administrative  officers.  But  a  better  and 
stronger  evidence  of  the  intention  of  the  legislature  exists  in  the 
amendment  of  this  act  itself  and  other  concurrent  acts  of  the 
same  session.  By  chap.  125,  two  days  after  the  passage  of  this 
examiners  act,  the  legislature  passed  an  amendatory  act  giving 
the  governor  absolute  power  of  removal  of  the  examiners  them- 
selves, whenever  ^^  they  fail  to  faithf ally  discharge  the  duties  of 
their  office,"  and  an  examination  of  the  legislation  of  that  entire 
session,  so  far  as  I  have  been  able  to  make  it,  reveals  the  fact  that 
every  office  created  by  it  to  be  filled  by  appointment  of  the  gover- 
nor, it  has  provided  also  for  removal  therefrom  by  the  governor. 
It  is  provided  in  the  new  school  law  that  he  may  remove  the 
superintendent  and  both  assistants.     §  1691,  Comp.  Laws. 

He  may  remove  the  commissioner  of  immigration.  §  110, 
Oomp.  Laws.  He  may  remove  the  veterinary  surgeon.  §  2333, 
Ck)mp.  Laws.  He  may  remove  all  the  military  officers.  §  1922, 
Comp.  Laws.  The  court  is  not  only  permitted,  in  giving  con- 
struction to  statutes,  to  look  at  all  other  statutes  of  the  same  legis- 
lature to  see  what  of  such  powers  it  had  also  otherwise  granted, 
but  it  may  trace  the  history  of  the  act  and  inquire  of  its  con- 
struction by  the  tribunals  that  have  put  it  into  elecution.  I  am 
informed  by  those  presumed  to  be  familiar  with  the  workings  of 
this  statute  in  Minnesota,  where  it  had  been  in  force  since  1878, 
that  the  executive  of  that  state  has  construed  it  to  have  the  same 
force  and  effect  as  claimed  for  it  by  the  executive  of  this  territory, 
and  that  unchallenged  by  parties  interested,  for  it  does  not  seem 
to  have  been  brought  before  the  courts  for  their  construction. 
The  concluding  words  of  section  4  should  not  be  overlooked  how- 
ever ;  it  is  there  provided  that  the  governor,  pending  an  examina- 
tion, may  suspend  the  officer  from  duty  ;  it  is  contended  by  the 
plaintiff  that  diese  words  represent  the  maximum  of  the  governor's 
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power ;  that  he  may  exereiae  any  power  given  by  the  statnte  even 
to  the  extent  of  suspending  the  offending  officer,  but  I  cannot 
agree  with  this  construction.  The  suspension  is  an  intermediate 
not  a  final  act ;  it  is  given  to  prevent  a  failure  of  administration 
or  loss  of  the  benefits  to  be  derived  from  removal,  by  allowing  a 
dishonest  officer,  after  notice  of  an  examination  pending,  to  hold 
possession  of  the  office  and  make  way  with  the  public  funds,  or 
cover  up  his  corrupt  misconduct.  And  under  such  interpre- 
tation, the  absurdity  of  the  provision  for  suspension  in  its 
final  result,  is  apparent ;  the  provision  for  suspension  is  pending 
the  examination  ;  he  can  only  be  suspended  "  until  an  examinar 
tion  be  had  or  security  be  given."  It  is  not  until  an  examination 
can  be  had  in  the  courts ;  not  until  his  case  can  be  presented  to  a 
grand  jury ;  but  until  the  examination  is  had  by  the  examiner ; 
then,  when  an  examination  is  had,  when  it  is  completed  and  filed, 
eo  instanti,  under  the  construction  of  the  plaintiff  that  the  governor 
cannot  remove,  he  must,  no  matter  however  guilty  the  examina- 
tion proves  him,  be  reinstated  in  office.  The  construction  leads 
to  the  absurd  conclusion  that  the  governor  is  authorized  to  sus- 
pend upon  suspicion,  but  cannot  remove  upon  a  case  proved.  I 
am  constrained  after  much  study  and  with  some  hesitation  to  adopt 
the  construction  that  the  legislature  intended  to  authorize  the 
governor  to  exercise  aU  and  every  of  his  executive  power  in  en- 
forcing this  examiners  act.  The  whole  act  is  meaningless  and  a 
farce  without  such  construction ;  an  idle  examination,  the  result 
of  which  cannot  even  be  used  as  evidence  in  a  court  of  justice, 
and  no  method  even  for  its  preservation  under  the  construction 
contended  for  by  the  plaintiff.  I  have  nothing  to  do  with  the 
propriety  or  impropriety  of  the  act  itself,  whether  it  is  a  wise  or 
an  unwise  law ;  that  was  a  matter  for  the  legislature,  and  if  in  its 
construction  by  the  courts  it  is  found  unwise,  a  future  legislature 
can  repeal  it.  It  has  been  wisely  said  that  '<  the  best  way  to  get 
rid  of  a  bad  law  is  to  enforce  it."  In  any  event  it  is  not  the  duty 
of  the  courts  to  make  or  revise  legislation ;  they  are  kept  suffi- 
ciently employed  to  give  construction  and  meaning  to  laws  already 
made.  Under  this  view  the  governor  would  have  and  exercise 
all  and  every  executive  power  conferred  upon  him  under  the 
organic  law,  to  the  same  extent  as  if  the  legislature  had  expressly 
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ennmerated  all  his  powers,  and  then  said  he  might  in  the  execn* 
tion  of  this  law  have  and  exercise  any  or  all  of  said  enumerated 
powers.  Olearlj  the  execntive  can  get  no  powers  from  the  legis- 
lature, and  its  enumeration  of  snch  powers  could  not  confer  them. 
Then  why,  when  the  l^islature  has  given  him  the  discretion  of 
exercising  his  executive  powers,  has  he  not  the  same  power  to  re- 
move as  he  would  have  if  the  legislature  had  enumerated  that 
power  in  the  providing  for  the  execution  of  the  law  t  There  is 
no  difference  in  effect  between  the  governor's  exercising  the  power 
of  removal  under  the  discretion  conferred  by  the  statute,  and  his 
exercising  the  power  of  removal  under  the  statute  conferring  it 
specifically.  And  the  only  difference  is  in  the  comprehensiveness 
of  the  terms  of  the  statute  and  not  in  its  results. 

Again  it  is  the  duty  of  the  court  to  give  this  statute,  which  is 
one  addressed  to  the  executive  department,  the  same  construction 
it  has  received  from  the  officer  executing  it,  if  it  can  be  done 
wtthout  violence  to  the  language  of  the  act.  The  judicial  depart- 
ment, like  the  other  department,  while  it  has  jurisdiction  to 
supervise  and  pass  upon  their  acts  so  far  as  they  are  in  violation 
of  the  organic  law,  yet  it  is  the  duty  of  the  court  in  case  of  doubt 
as  to  the  constitutionality  of  legislation,  or  violating  of  funda- 
mental law  by  executive  construction,  to  give  the  benefit  of  such 
doubt  in  favor  of  the  construction  adopted  by  the  department 
itself. 

In  reference  to  treaty  stipulations  and  matters  belonging  to  the 
political  department  of  the  government,  it  is  the  settled  rule  of 
the  courts  to  follow  the  decisions  of  the  executive  and  the  political 
branches  of  the  government,  whose  more  especial  duty  it  is  to  de- 
termine such  affairs.  TJ.  S.  v.  HoUiday,  3  Wall.  419  ;  TJ.  S.  v. 
Begnes,  9  How.  164 ;  Foster  v.  Nielsen,  2  Pet.  253 ;  Garcia  v. 
Lee,  12  Pet.  511 ;  Luther  v.  Borden,  7  How.  35 ;  State  v.  Stanton, 
6  Wall.  50;  State  v.  Johns,  4  id.  475;  Worcester  v.  State,  6 
Pet  660.  Our  own  supreme  court  adopts  this  rule  in  TJhlig  v. 
Grarrison,  2  Dak.  96,  where  it  follows  the  construction  of  the 
Indian  treaty  of  1868,  given  to  it  by  the  executive  departments 
at  Washington.  It  is  only  where  there  is  a  plain  and  clear  mis- 
construction of  the  terms  and  meaning  of  the  act  by  the  executive 
departments  that  the  courts  will  interfere ;  and  while  there  exists 
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Bome  doubt  as  to  the  force  and  effect  to  be  given  to  the  langua^ 
of  the  act  before  me,  I  do  not  think  the  doabt  is  of  the  character 
that  calls  upon  me  to  reverse  the  action  of  the  executive  aud  to 
give  a  contrary  construction  to  it  from  that  which  it  has  received 
from  the  coK>rdinate  branch  of  the  government  first  called  upon  to 
construe  its  meaning.  In  passing  it  might  be  well  to  say  that  I 
do  not  feel  called  upon  to  pass  upon  the  question  urged  at  the  ar- 
gument as  to  whether  the  governor  has  power  without  statute  to 
remove  territorial  oflScers  appointed  by  him.  I  do  not  consider  it 
necessary  to  review  the  decisions  of  congress  and  the  courts  by 
which  that  principle  has  finally  obtained  in  favor  of  the  executive 
of  the  nation  nnder  the  constitution,  nor  to  review  the  conflicting 
decisions  of  the  state  courts  to  trace  the  analogy  between  the  na- 
tional and  the  state  governments  in  which  the  principle  has  been 
both  affirmed  and  denied.  I  content  myself  with  the  result.  I 
have  announced  that  by  the  weight  of  judicial  authority  in  our 
country  the  power  of  removal  is  essentially  executive  and  not  judi- 
cialy  and  that  however  far  it  may  be  controlled  by  legislative  action 
in  determining  the  agent  by  whom  and  the  manner  in  which  it 
shall  be  exercised,  it  is  sufficient  for  the  determination  of  this  case 
that  the  legislature  has  spoken,  and  by  its  words  the  governor  was 
authorized  to  make  the  removals  complained  of. 

Third.  I  now  come  to  the  last  proposition  of  the  three,  and  one 
upon  which  much  stress  was  laid  at  the  argument,  to-wit :  That 
though  the  governor  have  power  of  removal  he  has  no  power  of 
filling  vacancies  occasioned  by  such  removal,  except  by  and  with 
the  consent  of  the  council.  The  plaintiff  contends  that  the  organic 
act  has  pointed  out  the  way  in  which  appointments  are  to  be  made 
and  what  vacancies  can  be  filled  by  the  governor  alone ;  and  it 
having  stated  the  manner  of  appointment  and  enumerated  the 
cases  in  which  the  governor  alone  can  fill  vacancies,  such  state* 
ments  and  enumerations  are  exclusive  and  the  legislature  can  pre- 
scribe no  others.  This  as  a  general  proposition  is  true  of  consti- 
tutional legislation  ;  that  where  the  constitution  has  spoken,  such 
utterances  are  exclusive ;  and  that  upon  a  given  subject-matter, 
the  expression  of  one  thing  is  the  exclusion  of  all  others,  and  this 
rule  has  been  adhered  to  very  rigorously  by  our  supreme  court 
See  Territory  v.  Briggs,  1  Dak.  302  ;  Harris  M.  Co.  v.  Walsh,  9 


APPENDIX.  523 

id.  41.  And  perhaps  even  the  border  line  was  crossed  iD  the  lat. 
ter  case  ;  bat  I  think  I  shall  be  able  to  distinguish  the  case  at  bar 
without  violations  of  the  established  rule.  Sections  1857  and 
1858  of  the  United  States  Eevised  Statutes  upon  which  plaintiff 
relies,  read  as  follows : 

Section  1857.  ^^  All  township,  district,  and  county  officers,  ex- 
cepting justices  of  the  peace  and  general  officers  of  the  militia, 
shall  be  appointed  or  elected  in  such  manner  as  may  be  provided 
by  the  governor  and  legislative  assembly  of  each  territory ;  and 
all  other  officers  not  herein  otherwise  provided  for,  the  governor 
shall  nominate,  and  by  and  with  the  advice  and  consent  of  the 
'  legislative  council  of  each  territory,  shall  appoint ;  but,  in  the  first 
instance,  where  a  new  territory  is  hereafter  created  by  congress, 
the  governor  alone  may  appoint  all  the  officers  referred  to  in  this 
and  the  preceding  section  and  assign  them  to  their  respective 
townships,  districts,  and  counties ;  and  the  officers  so  appointed 
shall  hold  their  offices  until  the  end  of  the  first  session  of  the  leg- 
islative assembly." 

Section  1858.  *'  In  any  of  the  territories,  whenever  a  vacancy 
happens  from  resignation  or  death,  during  the  recess  of  the  legis- 
lative council,  in  any  office  which,  under  the  organic  act  of  any 
territory,  is  to  be  filled  by  appointment  of  the  governor,  by  and 
with  the  advice  and  the  consent  of  the  council,  the  governor  shall 
fill  such  vacancy  by  granting  a  commission,  which  shall  expire  at 
the  end  of  the  next  session  of  the  legislative  council." 

Section  1857,  it  will  be  observed,  prescribes  for  the  filling  of  all 
township,  districts  and  county  offices  by  election  or  appointment 
and  for  the  filling  of  all  territorial  offices  by  appointment  of  the 
governor  with  the  advice  and  consent  of  the  council,  with  one  ex- 
ception, in  which  the  governor,  in  the  first  instance,  may  alone  ap- 
point, and  under  section  1858  the  congress  has  given  to  the  territo- 
ries the  right  to  fill  vacancies  during  the  recess  of  the  council  in 
two  cases  only,  to-wit,  the  death  or  resignation  of  the  incumbent. 
Plaintiff  contends  that  these  two  sections  are  grants  of  power  to  the 
governor  to  appoint,  and  that  the  only  power  he  has,  or  can  exer- 
cise, as  to  appointments  was  given  him  by  these  sections.  Section 
1867  was  enacted  in  1861  (so  far  as  this  territory  was  concerned), 
and  that  under  it  the  governor  could  only  appoint  by  and  with  the 
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consent  of  the  council,  and  that  after  the  enactment  of  aectioa  1858, 
in  1872,  he  eoold  hy  that  grant  of  power  fill  vacancies  in  the  two 
cases  therein  specified  only.  If  the  premises  of  the  plainti£E  are 
correct  that  these  two  sections  are  to  be  construed  as  grants  of 
power,  and  that  thej  contain  all  the  power  of  appointment  that 
the  executive  of  this  territory  has,  or  can  exercise,  the  result 
contended  for  would  seem  to  follow ;  but  under  the  view  I  have 
taken,  the  powers  of  appointment  and  removal  are  executive 
powers  conferred  upon  the  governor  bj  the  organic  act  vesting  in 
him  the  executive  powers  of  the  territorial  government  subject  to 
legislative  control  as  to  time  and  manner  of  exercise,  etc.  It  is 
too  well  settled  to  need  citation  of  authority  that  all  matters  of  - 
appointment  and  removal,  except  so  far  as  legislation  has  been 
had  in  the  constitution  itself,  is  a  proper  subject  of  legislation  by 
the  legislative  department  of  the  government,  but  how  far  the  legis- 
lature may  go  in  controlling  the  action  of  the  executive  by  legisla- 
tive enactment  is  by  no  means  clear ;  the  omnipotent  power  of  our 
own  legislative  bodies  so  often  asserts  itself  that  courts  hesitate  often 
in  drawing  the  boundary  line  of  their  power.  Says  Chief  Justice 
Mabshall  in  Fletcher  v.  Peck,  6  Cranch,  136  :  '^  It  is  the  peculiar 
province  of  the  legislature  to  prescribe  general  rules  for  the  govern- 
ment of  society ;  the  application  of  those  rules  to  individuals  in 
society  would  seem  to  be  the  duty  of  other  departments.  How 
far  the  power  of  giving  the  law  may  involve  every  other  power 
in  cases  where  the  constitution  is  silent  never  has  been  and  per- 
haps never  can  be  definitely  stated."  It  is  sufficient  for  our  pres- 
ent purpose  that  it  is  conceded  that  the  field  so  far  as  it  is  ciear 
of  constitutional  or  organic  legislation  is  open  to  state  and  terri- 
torial legislation.  Our  legislature  is  vested  with  power  of  l^isla- 
tion  as  we  have  seen  more  ample  than  most  state  legislatures ; 
that  power  is  extended  to  ^^  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  constitution  and  the  laws  of  the  United 
States."  §  1861,  U.  S.  R.  S.  That  this  is  a  rightful  subject  of 
legislation  is  conceded.  It  remains  only  to  ascertain  whether  it 
be  in  conflict  with  the  constitution  or  any  law  of  the  United  States ; 
to  be  ^^  inconsistent  with  any  law  means  inconsistent  with  any  law 
then  or  thereafter  existing  in  a  subsequent  section  of  the  same  or 
of  a  subsequent  act ;  in  other  words,  the  organic  act  gave  to  the 


APPENDIX.  525 

legielatnre  full  power  to  legislate  upon  all  rightful  Bubjecte  of 
legislation  except  as  congress  in  the  same  act  or  existing  acts  had  or 
thereafter  by  subsequent  acts,  should  limit  such  legislative  power. 
Under  such  interpretation,  which  seems  to  me  to  be  the  only  rea- 
sonable one,  section  1857  contained  in  the  organic  act  of  1861,  must 
be  construed  as  a  limitation  upon  the  legislative  power  contained  in 
section  1851  and  upon  the  executive  power  contained  in  section 
1841  of  that  same  act,  and  not  as  a  grant  of  power,  and  should, 
therafore,  receive  a  strict  rather  than  a  liberal  construction.  As 
a  limitation  of  power,  was  it  intended  that  the  governor  should 
in  all  cases  make  appointments  only  with  the  advice  and  consent 
of  the  council  ?  The  same  organic  act  of  1861  limited  the  session 
of  the  council  to  forty  days,  and  it  must  have  been  presumed  to 
know  what  has  been  several  times  held  by  the  departments  and 
the  courts,  that  the  session  of  the  council  was  at  an  end  at  the  ex- 
piration of  that  time,  that  it  was  extinct,  and  could  not  be  re- 
assembled by  order  of  the  executive  or  otherwise;  and  is  it  to  be 
presumed  that  congress  intended  by  giving  the  executive  power 
to  appoint  by  and  with  the  advice  and  consent  of  the  council,  to 
prohibit  the  legislature  from  providing  for  vacancies  occurring 
after  the  session  of  the  council  had  ended  ?  Is  it  not  more  reason- 
able to  hold  that  the  section  was  intended  to  apply  to  appointments 
made  for  the  fall  term  during  the  session  of  the  legislative  assem 
bly,  and  would  a  legislative  enactment  providing  for  such  vacan- 
cies be  inconsistent  with  it  ?  Our  legislature  enacted  as  early  as 
1877  a  law  giving  the  governor  the  power  of  fiUing  all  vacancies 
occurring  in  the  territorial  offices.  Such  statute  has  remained 
upon  our  statute  books  unchallenged  to  the  present  time  (§  1392, 
Compiled  Laws),  and  it  is  safe  to  say  that  some  such  statute  will 
be  found  in  the  legislative  enactment  of  every  territory.  The 
length  of  time  that  it  has  remained  upon  our  statute  books 
gives  it  an  implied  sanction  of  congress.  Says  the  supreme 
court  of  the  United  States  in  Clinton  v.  Englbrecht^  13  Wall. 
434 :  ''  In  the  first  place  we  observe  that  the  law  has  received 
implied  sanction  of  congress.  It  was  adopted  in  1859.  It  has 
been  upon  the  statute  book  for  more  than  twelve  years.  It  must 
have  been  transmitted  to  congress  soon  after  it  was  enacted, 
for  it  was  the  duty  of  the  secretary  of  the  territory  to  transmit  to 
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that  body  copies  of  all  laws,  on  or  before  the  first  of  the  next 
December  in  each  year.  The  simple  disapproval  of  congress  at 
any  time  woald  have  annulled  it.  It  was  no  unreasonable  infer- 
ence, therefore,  that  it  was  approved  by  that  body."  It  wonld  in 
my  judgment  be  a  very  strict  construction  of  this  section  to  hold 
that  congress  intended  to  leave  this  and  other  territories  with  no 
power  of  filling  vacancies  during  the  recess  of  the  legislative  coun- 
cil ;  that  no  matter  how  soon  after  the  adjonmment  of  the  legis- 
lature or  in  how  many  of  the  territorial  ofiices  the  vacancies  oc- 
curred, there  was  intended  to  be  no  power  of  filling  such  offices 
nntil  the  next  legislature  should  meet,  and  that  nearly  two  years 
might  elapse  with  an  entire  suspension  of  some  or  all  of  the  exec- 
utive functions  of  that  department,  unless  aid  could  be  had  through 
the  tardy  action  of  congress  itself.  Upon  a  hasty  examination  of 
the  decisions  of  the  states  where  similar  provisions  of  the  constitu- 
tion obtain,  I  am  strengthened  in  the  view  I  have  taken  of  this 
question.  In  New  York,  under  their  constitution  it  was  provided 
that  ^'  Sherifib  and  clerks  of  courts  shall  be  designated  by  the  elect- 
ors of  the  respective  counties  once  in  every  three  years,  and  as 
often  as  vacancies  shall  happen."  (Art  4,  §  8.)  The  legislature 
enacted  a  law  providing  for  filling  vacancies  by  the  governor  to 
hold  until  the  next  general  election,  when  the  vacancies  should  be 
filled  by  election,  and  this  same  question  was  there  raised  to  the 
court,  that  the  constitution  had  spoken  and  the  legislature  must  be 
silent ;  that  the  constitution  itself  having  provided  for  filling  va- 
cancies, that  method  was  exclusive ;  but  the  supreme  court  of  New 
York  denying  the  proposition  and  sustaining  the  validity  of  the 
law,  speaking  through  Judge  Bbonson,  says :  ^'  But  I  feel  no  great 
difficulty  in  saying  that  the  law  is  valid.  There  must  of  necessity 
be  an  interval  between  the  death,  resignation  or  removal 
of  the  incumbent  and  the  filUng  of  the  vacancy  by  the  elect- 
ors ;  and  it  is  essential  to  the  public  welfare  that  some  per- 
son  should  in  the  meantime  discharge  the  duties  of  the  office. 
The  legislature  has  provided  that  the  vacancy  shall  be  supplied  by 
the  people  at  the  next  general  election  after  it  happens  (1 R.  8. 12S, 
§  8)  and  that  in  the  meantime  the  duties  of  the  office  shall  be  dis- 
charged either  by  the  deputy  or  by  a  person  appointed  by  the 
governor,  or  by  both  of  them.    This  space  in  which  the  office  may 


APPENDIX.  527 

not  be  filled  bj  election  can  never  exceed  one  year,  and  may  some- 
times  amount  only  to  a  few  days.  How  long  it  may  happen  to  be, 
provided  it  does  not  extend  beyond  the  next  annual  election,  is  a 
question,  I  think,  fairly  within  the  discretion  of  the  legislature. 
The  language  of  the  constitution  is  not,  that  the  office  shall  be 
filled  by  election  in  every  possible  case,  nor  that  a  vacancy  shall  be 
supplied  in  that  manner  as  soon  as  it  happens ;  but  the  language 
is,  that  vacancies  shall  be  supplied  by  election  as  often  as  they 
happen ;  that  end  is  fairly  attained  by  referring  the  matter  to  the 
people  at  the  next  stated  period  for  exercising  the  elective  fran- 
chise." People  V.  Fisher,  24  Wend.  219.  The  same  question 
came  before  the  court  of  appeals  in  People  v.  Snedeker,  14  N, 
T.  52,  in  which  Judge  Denio,  delivering  the  opinion  of  the  court 
and  quoting  the  above  language  of  Judge  Bsonson  and  affirming 
the  doctrine  of  that  case,  says :  "  This  view  is  so  reasonable  as  to 
command  the  assent  of  every  person."  The  same  question  arose 
in  Wisconsin  where  the  constitution  makes  provision  for  the  elec- 
tion of  sheriffs,  and  no  provision  is  made  for  the  appointment  by 
the  governor*  in  any  case.  The  case  seems  to  have  been  one  of  first 
impression,  and  the  court  without  reference  to  New  York,  or  other 
decisions,  arrives  at  the  same  conclusion  and  gives  the  same  reason- 
and  uses  language  similar  to  that  of  Judge  Bbonson.  '^  More- 
over, we  are  clearly  of  the  opinion  that  the  statute  which  author- 
izes the  governor  to  appoint  some  suitable  person  to  perform  the 
duties  of  sheriff  for  the  time  being,  when  there  is  no  officer  duly 
authorized  to  perform  the  same,  is  a  valid  law,  notwithstanding 
the  constitution,  art.  101,  §  4,  provides  that  the  sheriff  shall  be 
chosen  by  electors,  and  fails  to  confer  the  power  of  appointment 
on  the  governor  in  any  case.  It  would  be  too  strict  a  construc- 
tion of  the  constitution  that  in  cases  where  it  is  silent  the  legisla- 
ture has  no  power  to  provide  against  the  entire  suspension  of  the 
functions  of  any  public  office,  when  the  office  has  become  vacant, 
and  there  is  no  officer  authorized  by  law  to  perform  these  func- 
tions. Such  a  construction  would  be  intolerable ;  and  we  cannot 
believe  that  it  was  contemplated  by  the  convention  which  formed, 
or  the  people  who  adopted  the  constitution."  Sprague  v.  Brown, 
40  Wis.  612.  In  Minnesota,  §  1,  art.  11,  their  constitution  de- 
\  clares  that  "  provision  shall  be  made  by  law  for  the  election  of 
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Biich  connty  or  township  officers  as  may  be  necessary."  The 
courts  say :  ^^  Under  this  section  it  is  claimed  that  county  offices  can 
be  filled  only  by  election,  and  that  the  appointment  of  coonty 
officers,  under  any  circumstance,  is  forbidden*  This  constniction 
would  prevent  a  vacancy  from  being  filled  by  appointment  for  a 
length  of  time  which  would  necessarily  intervene  between  the 
occurrence  of  the  vacancy  and  the  first  succeeding  general  elec- 
tion, or  even  an  especial  election  ;  certainly  this  would  work  great 
public  as  well  as  private  inconvenience  and  injury,  and  in  onr 
judgment  the  constitution  framed  as  it  was  for  practical  purposes, 
need  not,  and  should  not  receive  a  construction  so  narrow,  and 
the  fact  that  many  provisions  of  our  statutes,  in  reference  to  fill- 
ing vacant  offices  by  appointment  have  been  framed  in  accordance 
with  this  view  of  the  constitution,  and  have  been  acted  npou  for 
years,  is  entitled  to  great  weight  as  legislative  and  practical  con- 
struction." State  V.  Benedict,  15  Minn.  158.  See  also  17  Pa. 
St.  118;  21  Iowa,  540;  18  Wall.  317;  1  Pet.  511.  These  deci- 
sions  to  my  mind  are  based  upon  correct  reasoning  and  are  deci- 
sive of  the  question  we  are  now  considering.  The  legislature  of 
the  territory  in  providing  for  filling  vacancies  is  not  legislating  in 
conflict  with  section  1857.  The  test  is  in  this  case  as  in  all  others, 
is  the  legislation  inconsistent  with  the  congressional  enactment ;  if 
it  is  not,  it  is  valid ;  if  it  is,  it  is  invalid.  Oiving  to  section  1857  the 
construction  that  it  was  intended  to  apply  to  appointments  made 
for  the  full  term  during  the  session  of  the  legislature,  and  not  to 
vacancies  occurring  during  the  recess,  the  legislation  of  the  terri- 
tory supplements  it,  and  supplies  an  omission  that  might  other- 
wise cause  great  inconvenience  and  injury.  But  it  is  urged  that 
section  1858  has  enumerated  the  cases  in  which  the  vacancies  can 
be  filled  and  it  must  be  conclusive.  The  same  arguments  apply  to 
this  section  as  we  have  already  applied  to  1857,  but  it  is  further 
to  be  noted  in  reference  to  this  section,  that  it  was  not  enacted 
until  1872,  more  than  ten  years  after  our  sovereign  existence  had 
begun.  It  was  enacted  by  congress  by  virtue  of  its  reserved 
power  to  legislate  direct  for  the  territories.  ^N^ational  Bank  v. 
Yankton,  101  XT.  S.  455.  It  contains  no  express  repeal  of  exist- 
ing enactments,  and  cannot  be  construed  as  repealing  existing 
laws,  or  as  prohibiting  further  legislation  except  as  they  may  be 
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in  conflict  therewith.  This  enactment  has  a  history.  In  1872 
the  supreme  conrt  of  Montana  held  (Territory  v.  Potts,  1  Mon. 
252),  that,  under  the  organic  act  and  her  statute  as  it  then  existed, 
which  provided  in  express  terms  for  filling  vacancies  by  the 
governor  with  the  advice  and  consent  of  the  council,  the  governor 
alone  could  not  fill  vacancies,  and  a  death  of  one  of  the  territorial 
officers  having  occurred  during  a  recess  of  the  council,  the  dele- 
gate from  Montana  got  this  act  through  congress,  general  in  its 
character  as  such  acts  usually  are,  for  the  special  benefit  of  Mon- 
tana.  The  act  was  in  aid,  not  in  restraint  of  legislation ;  that 
congress  had  power  to  pass  the  act  is  not  denied ;  that  it  was  in- 
tended to  limit  l^slation  in  the  sense  that  no  other  legislation 
coud  be  had  by  the  territorial  legislature  upon  the  subject  of 
vacancies,  is  denied.  The  section  must  be  construed  as  a  limita- 
tion only  upon  the  general  power  of  the  legislature  in  that  it  takes 
away  fi'om  the  legislature  the  power  to  fill  vacancies  in  the  two 
cases  mentioned  in  any  other  way  than  by  appointment  of  the 
governor.  Congress  by  its  enactment  in  this  as  in  other  cases  has 
given  in  the  organic  acts  all  the  sovereign  power  necessary  to 
make  independent  governments.  These  acts  of  creation  or  organic 
laws,  are  constitutions  that  give  all  the  powers  that  congress  has 
to  give  them,  and  subsequent  acts  are  not  as  a  rule  grants  of 
power  but  legislation  to  correct  legislation  of  the  territory  or  to 
supply  some  omission  of  territorial  legislation,  and  in  that  light 
such  congressional  acts  may  be  supplemented  and  filled  out  like 
existing  acts  of  the  legislature  itself,  subject  only  to  the  restric- 
tion that  no  part  of  the  congressional  enactment  can  be  changed 
or  impaired  and  the  supplement  or  amendment  must  not  be  in- 
consistent therewith.  Guided  by  this  rule  the  legislative  enact- 
ment for  filling  vacancies  is  supplementary  of  section  1858  and  is 
not  inconsistent  with  it ;  it  simply  adds  other  cases  of  vacancy  to 
those  of  1858  which  may  be  filled  by  the  governor.  I  am  aware 
of  a  different  view  taken  by  the  court  of  New  Mexico  in  Terri- 
tory V.  Stokes,  where  two  persons,  both  claimed  to  be  attorney- 
general,  and  insisted  upon  representing  the  people.  The  authori- 
ties do  not  appear  to  have  been  reviewed  or  examined  with  much 
care,  and  the  decision  seems  to  have  been  received  with  so  little 
favor  at  home,  and  was  regarded  as  of  such  doubtful  authority 
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that  the  governor  several  years  thereafter  daring  the  recess  of  the 
coancil,  removed  the  attorney-general  and  appointed  another  in 
his  place  and  the  supreme  ooart  declining  to  pass  npon  the  legality 
of  the  appointment  because  a  proper  case  was  not  before  them, 
takes  occasion  to  say  of  that  case  ^^  that  decision  stands  as  the  de- 
clared law,  and  we  are  bound  to  respect  it  until  overruled  or 
modified  in  a  regular  proceeding,"  language  generally  used  by 
courts  to  intimate  a  doubt  of  the  correctness  of  the  ruling,  and  an 
intimation  that  the  court  would  at  least  be  willing  to  review  its 
former  decision.  In  Re  Attorney-General,  9  Pac.  Hep.  249,  and 
later,  the  same  judges  in  Territory  v.  Ashenfelter,  12  Pac.  Rep. 
879,  refer  to  this  statute  allowing  the  governor  to  appoint  and  fill 
vacancies  during  the  recess  of  the  council,  for  other  causes  than 
death  or  resignation,  and  consider  it  as  in  full  force,  giving  it  con- 
struction as  applied  to  the  case  under  consideration.  I  do  not 
care  to  discuss  the  peculiar  complications  that  existed  in  that 
territory,  and  which  may  to  some  extent  have  influenced  the  de- 
cisions of  her  courts.  It  is  sufficient  to  say  that  I  prefer  to  adopt 
the  rule  announced  by  the  learned  courts  of  New  York,  Wisconsin 
and  Minnesota  as  more  in  accordance  with  congressional  license 
and  the  exigencies  of  territorial  legislation.  This  same  question 
has  recently  come  before  the  supreme  court  of  Utah,  and  the  court 
arrived  at  a  conclusion  exactly  opposite  to  that  arrived  at  by  the 
New  Mexico  court.  The  governor  appointed  an  auditor  during 
the  recess  of  the  council,  in  place  of  such  officer  claimed  to  have 
been  elected  by  the  people,  and  the  case  was  presented  by  the 
ablest  attorneys  at  the  bar,  and  the  court  upon  the  question  as  to 
the  governor's  right  to  appoint  without  the  advice  and  consent  of 
the  council,  in  cases  other  than  death  and  resignation  says: 
^^  There  being  a  vacancy  in  the  office  I  think  there  can  be  no  doubt 
but  that  the  governor  was  authorized  to  fill  the  same  by  appoint- 
ment. It  is  provided  by  §  8,  act  of  1852  that,  ^  vacancies  may 
be  filled  by  executive  appointment  in  the  foregoing  or  any  office 
when  the  mode  of  supplying  vacancies  is  not  prescribed  by  law. 
Nothing  can  be  plainer  than  the  foregoing,  and  the  act  of  the 
governor  in  making  the  appointment  was  clearly  within  his  pow^, 
and  strictly  within  his  duties.  If  he  had  omitted  to  make  the  ap- 
pointment he  would  have  failed  to  have  done  his  duty ;  be  simply 
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did  that  which  the  law  required  him  to  do."     People  y.  Clayton, 
11  Pac  Rep.  211. 

Upon  a  careful  review  of  all  the  authorities  presented  upon  the 
argument  of  this  case  and  all  those  which  I  have  examined  since 
its  submission,  I  am  of  the  opinion  that  the  demurrer  should  be 
overruled.    Let  the  order  be  entered  accordiuglj. 


INDEX. 


ABATEMENT  AND  REVIVAL- 

Replevin,  Survival  of. 

Under  §  86,  C.  C.  Pro.,  providing  that  **  No  action  shall  abate  by  the  death 
*  *  *  of  a  party,  «  *  *  if  the  cause  of  action  surrive/'  and  authoriz- 
ing the  court  to  "  allow  the  action  to  be  continued  by  or  against  his  ]>er8onal 
representatiye  or  successor  in  interest/'  the  court  in  an  action  of  repleyin, 
where  the  defendant  pleaded  title  and  right  of  possession  to  the  property,  al- 
lowed the  action  upon  the  defendant's  death  to  be  continued  by  nis  personal 
representative.    Held,  proper.    O'Neil  v.  Murry,  107. 

ACTION, 

Damages'—  Fraudulent  Aot — liiability. 

1.  In  order  to  maintain  an  action  for  a  fraudulent  act  it  is  not  only  necessary 
to  prove  damages  but  it  must  appear  that  they  were  the  necessary  result  of  the 
act  and  such  as  can  be  clearly  ascertained.     County  v.  Northcote.  878. 

2.  Where  by  statute  it  was  made  the  duty  of  the  county  treasurer  to  settle 
with  the  commissioners  at  stated  periods,  and  the  defendants,  knowing  the 
treasurer  was  a  defaulter,  and  with  the  intention  of  concealing  it  and  defraud- 
ing the  county,  loaned  him  funds  to  effect  his  settlement,  and  tne  commission- 
ers being  deceived,  audited  his  accounts,  continued  him  in  office,  and  he  after- 
ward embeaszled  further  funds  of  the  county  and  fled  the  territory,  held,  the 
defendant  sustained  no  liability  to  the  county.    Id. 

AGENCY. 

See  Prineipai  and  Agent, 

APPEAL. 

Right  of,  see  Banks  and  Banking,  1;  eflect,  aeeJustieee  of  the  Peace,  2;  extent 

of  review,  see  Poor  Debtore  and  Statutes,  6. 

Appellate  Jurisdiction.   Behearing,  Jurisdiction  to  Grant. 

1.  Where  the  remittitur  has  been  sent  to  and  filed  in  the  court  from  which 
the  appeal  was  taken,  without  fraud  or  mistake,  the  supreme  court  has  no 
jurisdiction  to  grant  a  rehearing.     Wallace  v.  Stutsman  County,  1. 

Appealable  Judgment. 

2.  A  i^dgment  pro  forma,  that  the  complaint  be  dismissed  and  that  the  de- 
fendants have  ana  recover  their  costs  and  disbursements,  the  costs  and  dis- 
bursements not  having  been  entered,  is  final  within  the  meaning  of  §  10,  chap. 
54,  L.  1885,  giving  a  right  of  appeal  from  ''  any  final  judgment  "  in  contested 
election  cases.    Adams  v.  Smith,  94. 

Reversal — Directing  Final  Judgment. 

8.  Under  §  25,  chap.  20,  L.  1887,  providing  that  "  upon  an  appeal  from  a 
judgment  *  *  *  the  supreme  court  may  reverse,  affirm  or  modify  the 
judgment,"  A^,  the  court,  where  it  had  reversed  a  judgmenlf  sustaining  a  de- 
murrer to  a  complaint  in  a  contested  election  case,  the  election  being  had  under 
an  invalid  law,  could  direct  the  final  judgment  to  be  entered  in  the  case.    Id. 
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BequifliteB  and  Praotioe — Notioe  —  Suffioienoy  • 

4.  By  §  89,  JoBtioes'  Code,  as  amended.  Laws  1881,  chap.  4,  %  1,  p.  5,  with 
reference  to  the  contents  of  a  notioe  of  appeal,  it  is  proTided,  it  '*  most  state 
whether  the  appeal  is  taken  from  the  whole  or  a  part  of  the  judgment;  and  if 
from  a  part,  what  part,  and  whether  the  appeal  is  taken  on  questions  of  law 
or  fact,  or  both."  Section  91,  as  amended,  Laws  1879,  chap.  81,  §  8,  p.  100, 
provides  tliat,  *'  when  a  partj  appeals  to  the  district  court  on  questions  of  fact, 
or  on  questions  of  both  law  and  fact,  and  demands  in  his  notice  of 
appeal  a  new  trial  in  the  district  court,  no  statement  (on  appeal)  need  be  made, 
but  the  action  must  be  tried  anew  in  that  court."  HMf  that  where  the  appeal 
was  upon  questions  of  both  law  and  fact,  there  need  be  no  demand  for  a  new 
trial  in  the  notice  in  order  to  give  the  district  court  Jurisdiction  to  determine 
the  questions  apparent  of  record,  and  passed  upon  bj  the  justice.  Karr  ▼.  C. 
AN.  W.  Ry.  Co.,  14. 

Justloe  Peace. 

5.  By  %  .2,  sub.  2,  Justices'  Code,  the  jurisdiction  of  lusticeB  of  the  peace 
extends  '*  to  an  action  *  *  *  where  the  sum  claimed  does  not  exceed  one 
hundred  dollars."  By  §  28,  a  defendant's  answer  may  contain  a  **  counter- 
claim upon  which  an  action  ought  be  brought  by  the  defendant  against  the 
plaintiff  in  a  justice^s  court."  The  plaintiff  sued  for  (80;  the  answer  of  the 
defendant  contained  an  admission  of  plaiutiflTs  demand,  and  a  counter-claim 
for  $185,  with  a  prayer  for  judgment  for  the  difference,  $65.  The  justice 
havinff  sustained  a  demurrer  to  the  counter-claim,  entereid  judgment  for  the 
plaintiff;  and  the  defendant  appealed  without  any  statement.  The  district 
court  dismissed  the  appeal  on  the  grounds  that  the  justice  had  no  jurisdiction 
of  the  counter-claim,  and  the  appeal  had  been  taken  on  questions  of  law  and 
fact,  ffdd,  error.  Section  89,  as  amended,  Ij.  1881,  chap.  4,  §  1,  Comp.  L., 
§  6129,  provides  that  '*  anv  party  dissatisfied  with  a  judgment  rendered  in  a 
justice's  court  may  appeal  therefrom  to  the  district  court,  «  •  •  and  the 
notice  of  appeal  must  state  whether  the  appeal  '*is  taken  on  questions  of  law 
or  fact,  or  ooth."  Section  90,  as  amended,  L.  1879,  chap.  81,  §  1,  Comp.  L., 
g  6180,  provides  that  a  party  appealing  on  questions  of  law  alone,  must  nave  a 
statement  of  the  case  settled  by  the  justice.     Purcell  v.  Booth,  17. 

Dismissal  —  Bond  —  Justifloationy  Sureties. 

6.  Under  section  98,  Justices'  Code,  providing,  "An  appeal  from  a  justice's 
court  is  not  effectual  for  any  purpose,  unless  an  undertaking  be  filed  with  two 
or  more  sureties.  *  «  *  The  adverse  party  may  except  to  the  sufilciency 
of  the  sureties  *  *  *  and  unless  they  or  other  sureties  justify,  *  *  • 
upon  notice  to  the  adverse  party,  *  *  •  the  appeal  must  be  regarded  as  if 
no  such  undertaking  had  been  given,"  the  respondent  excepted  to  the  sureties 
and  they  justified  on  an  oral  notice  to  one  of  respondent's  attorneys.  No  ap- 
pearance was  made  by  respondent  at  the  justification,  and  in  the  district  court 
he  moved  to  dismiss  the  appeal  on  the  flpround  that  the  sureties  had  not  justi- 
fied in  the ' '  manner  and  form  as  required  by  law. "  A  t  the  hearing  of  the  motion 
appellant  offered  to  have  the  sureties  justify  if  it  was  claimed  the  undertaking 
was  not  sufficient  security.  The  court  dismissed  the  appeal.  Held,  the  court 
had  acquired  jurisdiction  of  the  case  and  it  was  error  to  dismiss  the  appeal, 
Judson  V.  Bulen,  70. 

7.  Where  an  undertaking  on  appeal  from  a  justice  of  the  peace  is  defective 
in  not  containing  one  of  the  conditions  required  bv  law,  it  is  error  to  dismiss 
the  appeal  where  the  appellant  offers  to  remedy  it  as  to  the  defect  of  whidi 
complidnt  is  made.*    Keehl  v.  Schaller,  499. 

Beoord  —  Bill  of  Ezoeptions. 

8.  Where  it  is  sought  to  review  the  trial  of  an  issue  of  fact  and  no  excep- 
tions^re  brought  into  the  judgment  roll  by  a  bill  of  exceptions,  case,  or  other- 
wise,' the  court  will  not  examine  the  questions  presented  on  a  record  agreed  to 
by  the  parties,  but  will  affirm  the  judgment  from  which  the  appeal  is  taken. 
Raymond  v«  Spiser.  45. 

Beview — Insuffioieiioy  of  Evideiioe. 

9.  Under  §  279,  C.  C.  Pro.,  requiring  a  party  who  objects  to  a  decision  on 
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the  grouiid  of  the  iiuiafficieiM^  of  the  OTidenoe  to  sustain  it,  to  specify  the 
partical&rB  wherein  it  is  insaffldent,  and  there  wu  nothing  in  the  record 
pointing  out  wherein  it  was  claimed  the  cTidence  was  insufficient,  the  court 
cannot  examine  the  eyid^oe.    Henry  7.  Dean,  78. 

Harmless  Error. 

10.  Where  a  witness  is  not  permitted  to  answer  a  proper  question,  but  at 
another  time  is  allowed  to  answer  it  in  effect,  there  is  no  reversable  error. 
Territory  v.  Collins,  284. 

Ol:oeotion  Waived. 

11.  Where  the  prosecuting  attomev  in  his  clodng  address  to  the  jury,  stated 
a  fact  not  in  evidence,  prejudicial  to  the  defendant,  but  the  record  only  showed 
an  objection  and  exception  to  it ;  hM,  it  was  not  saved  so  as  to  be  reviewed  by 
the  appellate  court.    Id. 


12.  Where  there  is  no  substantial  conflict  in  the  evidence  and  the  findings 
are  against  the  weight  of  the  evidence,  an  appellate  court  will  reverse  a  judg- 
ment founded  on  such  findings.    Buttz  v.  Colton,  806. 

Bpeoiflc  Ferformanoe. 

18.  In  an  action  for  specific  performance  the  plaintiff  obtained  a  decree  on 
the  contract,  modified,  as  he  contended  ;  but  the  contract,  however,  was  that 
the  defendant,  in  consideration  of  the  plaintiff's  undertaking  to  have  the 
county  in  which  the  land  was  situated  organized,  the  county  seat  placed  near 
the  land  and  a  certain  railroad  constructed  there,  agreed  to  convey  to  him  sixty 
acres  in  a  certain  quarter  section  less  such  amount  as  he  should  find  necessary 
to  give  the  railroad  company  to  induce  it  to  come,  and  (after  the  county  had 
been  organized  and  the  county  seat  located  as  contemplated)  the  plaintiff  con- 
tending that  the  company  had  agreed  to  come  for  forty  acres,  and  that  the 
ori^nu  contract  had  been  modified  by  parol  so  that  he  was  to  have  the  balance 
of  the  sixty  acres  in  another  quarter  section,  and  that  there  had  been  a  part  per- 
formance of  the  contract  as  modified,  but  the  evidence  on  these  issues  show- 
ing merely  the  expression  of  opinion  by  the  agent  of  the  company  that  he 
thought  the  road  could  be  induced  to  come  for  forty  acres,  and  it  appearing 
the  defendant  had  obligated  himself  to  the  company  to  convey  to  it  sixty  acres 
to  induce  it  to  come,  and  that  he  had  not  been  released  from  that  obligation, 
and  it  also  appearing  that  the  alleged  part  performance  could  as  well  be  re- 
ferred to  the  defendant's  obligation  to  the  company  as  to  the  alleged  modified 
contract,  Tield,  the  decree  should  be  reversed  and  that  the  contract  itself  was 
not  of  a  character  to  appeal  strongly  to  a  court  of  equity  for  enforcement. 
Palmbr,  J.,  dissenting.    Id. 

Part  Performanoe. 

14.  An  act  in  part  performance  must  be  with  reference  to  the  particular  con- 
tract sought  to  be  enforced.     Id. 

Damages,  Bemotenessof. 

15.  Where  it  was  sought  to  reverse  a  judgment  on  the  ground  that  the  dam- 
ages were  remote,  but  the  evidence  was  such  that  the  court  would  not  have 
been  authorized  in  directing  the  verdict,  and  there  was  no  exception  to  the 
action  of  the  court  in  charging  the  jury  on  this  point,  hdd,  the  matter  was  not 
saved  so  that  it  could  be  reviewed  by  the  appellate  court.  Pielke  v.  Chicago, 
M.  &St.  P.  Ry.  Co.,  444. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

What  Constitutes  —  Chattel  Mortgages. 

1.  Where  an  insolvent  firm  gave  some  of  its  creditors  mortgages  on  its  en- 
tire stock  in  trade,  all  of  the  mortgages  being  executed  within  %  few  minutes 
of  each  other  and  their  amount  far  in  excess  of  the  value  of  the  goods,  and  per- 
mitted the  mortgagors  to  take  immediate  possession  of  the  property,  hM,  that 
the  transaction  constituted  an  assignment  whereby  it  was  sought  to  prefer 


536  INDBZ. 

crediton  and  was  piohiUted  bj  %  9087,  C.  C,  which  proyidea  that  an  InsolTent 
may  make  an  aaaignment  for  the  benefit  of  hla  crediton,  '*  provided  •  •  * 
that  each  aaaif^nment  shall  not  be  valid  if  it  be  upon,  or  contain  any  trust  or 
condition  by  which  any  creditor  is  to  receive  a  preference  or  priority  over  any 
other  creditor ;  but  in  snch  case  the  property  of  the  insolvent  becomes  a  trust 
fund  to  be  administered  in  equity."    Straw  v.  Jenks,  414. 

Bights  of  Creditors. 

2.  While  the  execution  of  the  mort^;ages  in  such  case  constituted  an  invalid 
assignment,  still,  their  having^  been  giren  to  secure  bona  fide  debts,  there  was 
no  such  a  fraudulent  disposition  of  the  firm's  property  as  would  authorise  the 
other  creditors  to  attach  it.  The  mortgage  operated  to  divest  the  firm  of  its 
title,  and  the  mortgagees  held  it  in  trust  under  the  statute  for  the  benefit  of 
all  of  the  creditors.     Id. 

8.  Where  an  insolvent  makes  a  ffeneral  disposition  of  all  of  his  property 
and  alrandons  his  business,  or  puts  himself  in  such  a  position  it  is  impossible 
to  coDtinue  the  business,  he  has  made  a  voluntary  assignment  within  the 
meaning  of  the  statute,  and  it  matters  not  the  character  of  the  instrument 
or  instruments  used  to  effect  the  object.  The  purpose  of  the  statute  is  to 
prevent  preferences,  aud  it  should  receive  such  a  construction  as  will  effect 
that  object.    Id. 

ATTACHMENT. 

Liability  on  bond,  see  Set-off  and  Caunter-elaifn, 

lae  HB  —  Priority. 

E.  attached  certain  property  and  the  debtor  claimed  it  as  exempt;  the 
officer,  however,  held  toe  property  under  the  writ.  During  this  time  W.  at. 
tached  it  on  a  debt  against  wnich  it  would  not  be  exempt.  After  this,  the 
debtor  waived  his  exemptions  on  E.*b  attachment ;  held,  E.  had  the  superior 
lien.     Wallace  v.  Swan,  220. 

ATTORNEY*  AND  CLIENT. 

Oommunioations. 

Under  sub.  1,  §  499,  C.  G.  Pro.,  providing  that  *'an  attorney  cannot,  without 
the  consent  of  his  client,  be  examined  as  to  any  communication  made  by  the 
client  to  him,  or  his  advice  given  thereon  in  the  course  of  professional  employ- 
ment," an  attorney  employed  for  the  purpose  of  drawing  certain  conveyances 
(the  execution  of  which  had  been  determined  upon  before  consulting  him) 
may  testify  as  to  what  was  said  and  done  at  the  time  of  their  execution  ss 
bearing  on  an  issue  of  their  being  absolute,  or  conditional  merely.  0*Neil  v. 
Murry,  107. 

BANKS  AND  BANKING. 

National  Banks  —  Beceivers  —  Parties. 

1.  A  receiver,  under  the  national  bank  act,  is  entitled  to  be  substituted  as 
sole  defendant  in  actions  pending  against  the  bank  at  the  time  of  his  appoint- 
ment.    Sioux  F.  N.  B'k  v.  First  N.  B'k,  118. 

Appeal,  Bight  of. 

2.  A  national  bank,  after  the  appointment  of  a  receiver,  has  no  authority  to 
appeal  from  an  order  ref usiug  to  dissolve  an  attachment  made  before  the  re- 
ceiver's appointment.     Id. 

National  Banks— Powers  —  Cashier's  Check  —  Liability. 

8.  Where  a  national  bank  issued  its  cashier's  check  to  a  county  treasurer  in 
order  that  he  might  effect  a  settlement  of  his  accounts  with  the  board  of  county 
commissioners,  held  (the  board  having  no  notice  of  any  defense  to  the 
check),  that  on  the  settlement  the  check  immediately  became  the  property  of 
the  county,  that  the  bank  could  assert  no  want  of  power  to  issue  the  same,  nor 
the  existence  of  any  fact  that  might  be  a  defense  between  itself  and  the 
treasurer.     Held,  aiso,  that  the  transferee  of' the  check  would  succeed  to  the 
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rights  of  the  county  and  in  Enaction  on  the  check,  would,  as  a  matter  of  law, 
be  entitled  to  a  yerdiet  against  the  bank.    Id. 

Deposits—  Ownership  —  Parties. 

4.  Where  a  bank  receives  money  from  a  party  and  opens  an  account  with 
him  in  his  name,  it  Is  bound  to  honor  his  checks  to  the  extent  of  his  deposit. 
It  will  not  be  permitted  to  show  title  in  another  not  a  party  and  making  no 
claim  to  the  fund.  So,  one  depositing  money  as  "agent,"  subject  to  his 
checks  or  orders,  may  maintain  an  action  against  the  bank  for  the  money  in 
hid  own  name,  or  he  may  assign  his  interest  therein  and  the  assignee  maintain 
the  action  in  his  name.    McLaughlin  ▼.  First  Nat.  BIl,  406. 

Trustee  of  an  Express  Trust. 

5.  Such  a  depositor  is  also  a  trustee  of  an  express  trust  within  the  meaning 
of  ^  79,  C.  C.  Pro.,  which  provides  that  such  trustee  includes  "a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of  another," 
and  he  could  sue  alone.     Id. 

BONDS. 

See  Municipal  Corporations  and  8c?ioois  and  School  Districts, 

CHATTEL  MORTGAGES. 

See  Assignment  for  Benefit  of  Creditors, 

Proof  of  execution,  see  Eddcnce,  1;  damages  on  conversion,  see   Damages, 
1,  2;  rights  of  mortgagee,  see  Trover  and  Con'oersym,  2. 

Validity  —  Crops  —  Begistration  —  Notice. 

1.  Under  §  1704,  C.  C,  g  4828,  Gomp.  L.,  providing  that  <'an  agreement 
may  be  made  to  create  a  lien  upon  property  not  yet  acquired  by  the  party 
agreeing  to  give  the  lien,  or  not  yet  in  existence.  In  such  case  the  lien  agreed 
for  attaches  from  the  time  when  the  party  agreeing  to  give  it  acquires  an  in- 
terest in  the  thing  to  the  extent  of  such  interest,"  a  chattel  mortgage  given  by 
one  on  crops  to  be  grown  on  his  land  is  valid,  and  when  the  instrument  is 
properly  witnessed  and  filed  for  record  it  is  valid  against  creditors  and  subse- 
quent purchasers  of  the  mortgagor.  It  is  not  necessary  that  it  should  be  re- 
filed  after  the  property  comes  into  existence;  it  is  sufficient  if  it  was  on  file 
when  their  interest  attached.  Grand  F.  Nat.  Bank  v.  Minneapolis  &  N.  S. 
Co.,  857. 

Assumption. 

2.  Where,  to  secure  the  purchase-money  for  certain  lands,  the  purchasers 
gave  a  chattel  mortgage  on  the  crops  to  be  raised  on  the  land  the  ensuing 
season,  and  the  mortgage  was  duly  filed  for  record  in  conformity  to  statute, 
but  before  the  crop  was  sowed  the  purchaser  sold  the  land  to  M.,  and  he, 
as  a  part  of  the  consideration,  assumed  the  payment  of  the  mortgage  by 
parol  and  agreed  that  it  should  be  and  remain  as  binding  a  lien  upon 
the  crop  to  be  raised  as  if  no  change  in  ownership  had  taken  place,  lidd, 
that  the  mortgagee  had  no  right  to  the  crop  as  against  M.'s  creditors, 
although  they  knew  of  the  mortgage  prior  to  the  rendition  of  the  judgment 
under  which  their  rights  attached.     Bouton  v.  Haggard,  82. 

Filing,  Effect. 

8.  In  this  jurisdiction  the  filing  of  a  chattel  mortgage  is  equivalent  to  an 
actual  deliverv  and  continued  change  of  possession  of  the  property  mon. 
gaged,  as  such  act  saves  it  from  the  operation  of  section  2024,  C.  C, 
declaring  fraudulent  and  void  all  transfers  not  accompanied  by  an  actual  and 
continued  change  of  possession  of  the  things  transferred.  Reichert  v.  Simons, 
289. 

Possession— Fraud  —Burden  of  Proof. 

4.  Where  a  chattel  mortgage  has  been  duly  filed,  the  fact  that  the  mort- 
gagor remains  in  possession  of  the  property,  furnishes,  of  itself,  no  evidence 
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of  fraud.  In  each  caoe,  when  a  credf tor  attaoked  the  mortgage  for  fraud,  u 
was  held  proper  to  inetruct  the  jnrr  that  the  burden  of  proof  was  upon  him  to 
establish  that  it  was  fraudulent.    Id. 

After-Aoquired  Property. 

5.  A  mortgage  of  a  stocK  of  goods  and  such  goods  as  might  thereafter  be 
added  to  the  stock  '*  by  way  of  replenishing  "  it,  is  valid  under  section  1704, 
C.  C,  which  provides  that  '*  an  agreement  may  be  made  to  create  a  lien 
upon  property  not  yet  acquired."  This  replenishing  proyiaion  would  not 
render  the  instrumeut  void  on  its  face,  for  of  itself,  it  would  give  no  right  to 
sell  except  to  replenish.    McKay  v.  Shot  well,  124. 

Trial  —  Question  of  Law. 

6.  Where  in  such  case  the  mortgaged  property  had  been  attached  and  there 
was  no  evidence  of  fraud  in  fact,  or  Uiat  the  mortgagors,  while  in  possession, 
had  disposed  of  any  of  the  mortgaged  property  for  their  own  benefit,  KM, 
proper  for  the  court  to  direct  a  verdict  in  favor  of  the  mortgagee  in  an  action 
of  replevin  against  the  parties  who  had  taken  it  from  his  possession  on  the  at- 
tachment.   Id. 

Evidenoe  —  Materiality. 

7.  In  an  action  of  replevin  by  a  mortgagee  against  attaching  creditors,  the 
issue  being  the  validity  of  the  mortgage,  the  fact  of  whether  or  not  the  mort- 
gagee in  foreclosing  the  mortgage  after  the  attachment  had  been  made  had 
given  the  reauisite  notice,  or  the  fact  of  the  amount  of  the  property  they  sold, 
is  immaterial.  So,  also,  the  mortgagors  being  in  possession  after  the  execu- 
tion of  the  mortgage  and  prior  to  the  attachment,  it  not  appearing  that  they 
had  disposed  of  any  of  the  property  during  the  time.     Id. 

CLAIM  AND  DELIVERY. 

See  Chattel  Mortgagei;  RepUvin;  and  Ihner  and  Oanverdon, 

CODE  CITATIONS. 

Political  Code. 

Chap.       Psffe.   Gomp.  L.  Sec.    Chap.      Paae.   Oomp.  I^ 
..  28....  189.  205 10 40. m 


Dec. 

17... 

14... 


88. 


Paffe.   Gomp.  L. 

189,  205 

....  292....   2462 


Civil  Code. 


849 246  . 

909 165.. 

953 160.. 

1499 474.. 

1515 474  . 

1536... 473.. 

1588 473.. 

1539 478.. 

1541 443.. 

1542 466,  466.. 

1543 465,466,  496.. 

1544 443,465,  466.. 

1704 366.. 

1706 '. 866.. 


3473 
a533 
8577 
4123 
4189 
4160 
4162 
4168 
4165 
4166 
4167 
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4328 
4880 


1707 866.. 

1714 454.  456.. 

1715 454.  456.. 

1722 282.. 

1727. 870,  466.. 

1738 128.. 

1734 128.. 

1735 245.. 

1744 868.. 

1970 286,  481.. 

2020 418  . 

2024 243.. 

2027 419.420,  480.. 


..  4881 

..  4888 

..  43S9 

..  4846 

..  4861 

..  4858 

..  4359 
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..  4379 
4603 

..  4668 
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74. 

76. 
104. 
122. 
128. 
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.411,  418....  48701 

.411,  413  ...  4872 

:....  876....  4900 
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149 403,404....  4946 


286. 
803. 
622. 
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168 
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ovo. ... 
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6107 
6836 
6601 
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8eo.  Pkce.   Comp.  L. 

732 m....    5544 

738. 408....    6545 

734. 408..   .     5546 


See. 

725. 

736. 

737. 


Flue.    Comp.  L. 
.403,  9)4. .. .    5547 


408....    5548 
408....    5543 


JuSnCBB'  CODB. 

3 177....    C043I     84. 174,176....    6078 

88 179....    60731     87 178....    6076 


184. 
493. 


149  ... 
176.... 


Penal  Code. 

68841   498... 
66981 


176 


6694 


CoDB  Criminal  Pro. 


314. 
333. 
385. 
356. 


4o/.  • .  • 
487. . . . 
150... 
487.... 


7341 
7349 
7263 
7388 


877. 
534. 
535. 


496....  7405 
150....  7575 
150....  7576 


CONFLICT  OF  LAWS. 

See  Limitation  of  Actions. 

CONSPIRACY. 

Sufficiency  of  indictment,  see  Criminal  Law,  1« 

CONSTITUTIONAL  LAW. 
Szeoutive  Power — Office  and  Officer — BemovaL 

1.  The  power  of  removal  from  office  is  not  jadicial  in  the  sense  that  it  can- 
not be  exercised  by  the  execative,  either  with  or  without  notice  to  the  incum- 
bent proceeded  against.    Territory  v.  Cox,  501. 

3.  under  the  public  examiners  act,  chap.  134,  L.  1887,  §§  8,  4,  Comp.  L., 
§§  119, 130,  authorizing  the  examiner  to  *'  make  an  exhaustive  examination  of 
the  books  and  accounts  "of  the  public  "institutions"  of  the  territory,  and 
**  report  to  the  governor  the  result  of  his  examination,"  and  providing  that 
"  the  governor  may  cause  the  results  of  such  examinations  to  be  published.or, 
at  his  discretion,  to  take  such  action  for  the  public  security  as  the  exigency 
demand,"  held,  the  governor,  upon  the  receipt  of  an  examination,  hsid  the 
power  to  remove  from  office  the  trustees  (managing  officers)  of  the  public  in- 
stitution examined.    Id. 

Fining  Vacancies. 

8.  Sec.  8,  chap.  33,  Pol.  0.,  §  1893,  authorising  the  governor  to  fill  "all 
vacancies  "  in  territorial  offices,  is  not  in  conflict  with  §  1858,  R.  S.  U.  S.,  which 
authorizes  the  governor  of  any  territory  to  fill  a  vacancy  in  sach  office  when  it 
"  happens  from  resignation  or  death,"  and  the  governor  may,  under  the  terri- 
torial statute,  fill  a  vacancy  occasioned  by  removal.   Id. 

Legislative  Power —Special  Legislation. 

4.  Under  the  act  of  congress,  approved  July  80,  1886,  prohibiting  special 
legislation  by  the  territories,  chap.  178,  L.  Dak.  1887,  "  providing  for  re-locat- 
ing county  seats,"  which  by  its  terms  could  apply  to  only  one  county,  is  void. 
Adams  v.  Smith,  94. 

Licensing  Peddlers. 

5.  Section  80,  chap.  38,  Pol.  C,  §  3488,  Comp.  L.,  requiring  peddlers  of 
**  merchandise  not  manufactured  within  the  limits  of  this  territory,"  to  pay  a 
license,  is  unconstitutional  as  a  discrimination  against  goods  manuf acturod  in 
oUker  states  and  territories.    Rodgers  v.  McCoy,  388. 

FoUoe  Powers. 

6.  ▲  statute,  g  16,  chap.  17,  Special  L.  1885,  exempting  ten  counties  of  the 
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territorj  from  the  operation  of  §  747,  G.  C  Pro.,  u  amended,  chap.  115,  L. 
1883,.  declaring  owners  liable  for  all  damaffes  done  by  their  stock  while  ues- 
passlng  *'  upon  the  lands  of  another,"  is  valid.  Sach  exemption  is  within  the 
police  power  of  the  legislature;  Sprague  ▼.  Fremont,  E.  &  M.  V.  B.  B.  Co., 
86. 

7.  In  sach  exempted  locality  the  rale  of  the  common  law,  making  stock  on 
the  lands  of  another  trespassers,  does  not  obtain.     Id. 

8.  Where  in  sach  locality  S.'s  stock  strayed  upon  the  defendant's  railroad 
track,  and  it  appeared  the  engineer  saw  it  a  mile  and  a  half  distant,  bat  did 
not  discover  its  presence  on  the  track  antil  he  was  about  sixty  rods  from  it; 
that  he  then  whistled  for  brakes,-  they  were  applied,  also  the  air  brakes;  that 
it  was  downgrade  and  there  was  a  train  of  thirteen  loaded  cars;  that  the  stock, 
instead  of  leaving  the  track,  ran  ahead  of  the  train,  when  one  was  caught  and 
killed;  that  the  others  fi;athered  around  this  one,  and  another  train  following 
close  behind  ran  into  them  and  injured  two  others;  that  the  engineer  of  the 
second  train  did  not  see  the  stodt  till  within  five  rods  of  it;  held,  it  was  a 
proper  case  to  submit  to  the  iury.     Id. 

8.  Section  56,  chap.  29,  Pol.  C,  Comp.  L.,  §  1862,  authorizing  county  com- 
missioners to  grant  ferry  leases  to  the  highest  bidders,  is  not  invalid  as  being 
in  conflict  with  §  1889,  R.  S.  U.  S.,  prohibiting  the  legislatures  of  the  terri- 
tories  from  granting  ''  especial  privileges,"  as  such  power  is  a  proper  police 
regulation.     Evans  v.  Hughes  County,  102. 

Taxes,  Local — Foreign  Use — Validity. 

9.  Section  17,  chap.  28,  Pol.  C,  as  amended  in  1885,  providing  that  personal 
property  in  any  unorganized  county  shall  be  subject  **  to  taxation  in  the 
nearest  organized  county, ".is  invalid  in  so  far  as  it  permits  the  collection  of  a 
county  tax  in  an  unorganized  county  for  the  use  and  benefit  of  the  organized 
county.    Farris  v.  Vannier,  186. 

10.  A  territorial  tax  collected  under  this  section  in  an  unorganized  county 
is  not  invalid,  nor  is  the  section  (there  being  no  authority  for  taxing  the  reiJ 
estate  in  such  counties)  in  conflict  with  §  1925,  R.  S.  U.  S.,  prohibiting  the 
legislature  from  making  "  any  discrimination  in  taxing  difierent  kinds  of  prop- 
erty," nor  is  the  section  local  or  special  in  its  nature.  Thomas,  J.,  dissenting. 
Id. 

CONTRACT. 

Construction,  see  Statutes,  1;  validity,  see  Appeal,  13. 

Validity — Public  Policy  —  Specific  Performance  —  Certainty  — 
Becoupment. 

1.  A  national  bank  having  a  mortgage  on  the  property  of  a  corporation,  and 
holding  the  greater  part  of  its  capital  stock,  entered  into  a  contract  with  L.  to 
sell  to  him  the  entire  property  of  the  corporation,  agreeing  to  foredoee  the 
mortgage  and  to  procure  title  for  him  thereunder.  The  bank  delivered  a  part 
of  the  stock  under  the  contract,  and  L.  made  several  payments  thereunder. 
The  bank  assigned  the  mortgage  to  P.,  who  knew  of  the  contract.  The  bank 
having  failed,  a  receiver  was  appointed.  P.  commenced  an  action  to  foreclose 
the  mortgage,  making  L.  and  the  receiver  parties.  L.  answered,  asking  a 
specific  performance  of  the  contract,  or  that  the  amounts  paid  by  him  be  ap. 
plied  in  reduction  of  the  mortgage  debt.  Held,  1,  that  the  contract  was  void 
on  the  ground  of  public  policy;  2,  that  it  was  not  sufficiently  definite  and  cer- 
tain to  be  specifically  enforced;  8,  that  the  payments  in  part  performance 
could  not  be  used  in  recoupment  of  the  mortgage  debt.    Peck  v.  Levinger,  54. 

Compounding  Felony  —  Nature  of  Proof! 

2.  Where  it  is  sought  by  parol  to  invalidate  a  written  agreement  on  the 
ground  of  its  having  been  made  to  compound  a  felony,  such  fact  must  be 
established  with  clearness  and  certainty.  Its  existence  should  be  free  from 
doubt.  Mere  threats  of  prosecution,  whatever  may  have  been  their  effect,  are 
not  sufficient  so  long  as  they  were  not  coupled  with  expressions  that  would 
naturally  lead  the  party  to  infer  that  if  the  contract  was  entered  into  no  pros- 
ecution would  follow.     School  District  v.  Alderson,  145. 
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Snffleienoy  of  Froo£ 

8.  In  Bach  a  awe,  wheie  it  appeared  there  was  a  deficit  in  the  aoconnts  of 
a  school  dlatxict  treasnrer,  and  there  had  been  a  contention  between  him  and 
his  snoceeBor  with  reference  to  it,  and  the  latter  stated  he  wonld  settle  the 
matter  and  stop  the  prosecution  if  the  defanlting  treasurer  would  paj  a  certain 
amount  and  give  a  note  (the  one  in  emit)  signed  by  A.,  who  testified  he  would 
not  have  signed  the  note  if  it  had  not  been  agreed  to  stop  the  prosecution,  but 
it  did  not  appear  a  criminal  prosecution  was  referred  to,  or  that  one  of  any 
kind  was  pending;  nor  did  it  clearly  appear  what  the  terms  of  the  agreement 
were;  nor  was  it  shown  that  the  school  district  authorised  the  alleged  unlaw- 
f ul  agreement  to  be  made,  or  that  it  had  any  knowledge  thereof  after 
accepting  the  note.  JSieldf  a  verdict  was  properly  directed  in  ^avor  of  the  dis- 
trict in  an  action  on  the  note.     Id. 

PartieB — Privity. 

4.  There  is  no  such  privity  of  contract  between  a  lessor  and  the  assignee  of 
a  lease  as  will  enable  tne  latter  to  maintain  an  action  against  the  former  to  re- 
eover  back  the  cousideratioD  paid  for  the  lease  (under  a  claim  the  lease  was 
void),  even  though  it  be  admitted  the  consideration  paid  belonged  to  the 
assignee.    Evans  v.  Hughes  County,  102. 

Modifloation —  Snffleienoy  of  Evidenoe. 

5.  The  modification  of  a  written  contract  by  a  parol  agreement  must  be  clear 
and  satisfactory.    Butts  v.  Colton,  S06. 

Performanoe. 

6.  A  contract  provided  that  the  work  should  be  done  in  a  good,  substantial, 
workmanlike  manner  to  the  satisfaction  of  a  certain  engineer;  hM,  that  the 
engineer's  certificate  of  satisfaction  was  suffident  to  show  performance  and  it 
was  not  necessary,  in  an  action  on  the  contract  by  the  contractor,  to  go  further 
and  prove  that  the  work  had  been  done  in  the  manner  required.  McGulre  v. 
aty,  846. 

Certiiioate  —  Form  —  Snffloienoy . 

7.  Where  a  contract  provided  that  the  work  should  be  done  to  the  satisfkc- 
tion  of  a  certain  engineer  evidenced  bv  his  certificate,  and  the  engineer  certified 
that  the  contractor  **  has  completed  nis  contract  according  to  the  specifications 
and  is  entitled  to  the  full  contract  price  for  the  balance  thereof,"  hM,  the 
certificate  was  sufficient  in  form  and  showed  that  the  work  had  been  done  to 
the  satisfaction  of  the  engineer.     Garland,  J . ,  dissenting.    Id. 

Besoiasion. 

8.  On  an  issue  of  the  right  to  recover  on  a  bank  check,  it  appeared  the  check 
had  been  given  by  the  defendants  to  the  plaintifis  on  a  settlement  of  differences 
as  to  the  right  to  the  possession  of  certain  personal  propertv.  The  defendants 
ton  tended,  lio  we  ver,  that  when  the  check  was  given  the  plaintiffs  represented 
that  the  property  was  in  as  good  condition  as  at  a  prior  date,  whereas,  in  fact, 
it  was  not,  and  it  had,  bv  the  acts  of  the  defendant,  been  damaged  to  an 
amount  far  in  excess  of  the  check.  They  also  contended  they  held  a  prior 
and  paramount  lien  upon  the  property  by  virtue  of  a  chattel  mortgage  duly 
recorded.  At  the  trial  it  appeared  the  plaintiffs  were  rightfully  in  possession 
of  the  property  under  proceedings  in  claim  and  delivery,  and  that  defend- 
ants obtained  possession  on  the  settlement  of  the  case  by  means  of  this  check. 
It  also  appeared  the  defendants  had  not  returned  the  property  to  the  plaintiffs, 
orofferea  to  do  so,  whereupon  the  court  directed  a  verdict  in  favor  of  the 
plaintiffs  for  the  amount  of  the  check.  Held,  1.  That  the  direction  was 
proper.  2.  That  the  surrender  of  the  possession  of  the  property,  and  the  dis- 
missal of  the  claim  and  delivery  action,  was  a  sufficient  consideration  for  the 
check.  8.  That  the  fact  that  the  defendants  held  a  prior  mortgage  on  the  prop- 
ertv, and  the  plaintiffii  had  taken  it  without  paying  off"  the  mortgage  as  re- 
quixed  by  section  1754,  C.  G.  (claiming  it  was  void),  would  not  have  warranted 
tne  court  in  directing  a  verdict  for  the  defendMits.  McMahon  v.  Plummer, 
42. 
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CONVERSION. 

8e«  Trover  and  Conttenion, 

CORPORATIONS. 
AdHtenoe  — -  SstoppeL 

1.  One  having  contracted  with  a  corporation  as  Bach  will  not  be  permitted 
in  an  action  on  the  contract  to  question  its  corporate  existence.  School  Dis- 
trict V.  Alderson,  145. 

Foreign  —  Bight  to  Sue— -  How  BaiBecL 

2.  The  defense  that  a  foreign  corporation  has  no  anthority  to  sne  mast  be 
raised  bj  answer.  A  denial  of  an  allegation  of  the  complaint  that  **  it  was 
anthorized  .to  transact  bnsiness  in  the  territorj  *'  does  not  raise  an  isaae  of 
fact,  nor  does  an  answer  alleging  merely  legal  conclusions  even  though  there 
is  a  voluntary  reply  supplying  the  omissions,  but  not  considered  by  the  courts 
for  a  record  would  not  be  presented  that  could  be  considered  by  the  appellate 
court.    Gull  R.  L.  Co.  v.  Keefe,  160. 

COSTS. 

Rights  to,  see  also  Jurisdiction,  4. 

Bight  to,  on  Appeal  —  What  Beooverable. 

1.  Under  §  1,  sab.  3,  chap.  11,  L.  1888,  Gomp.  L.,  §  5187,  allowinf  the  pre- 
vailing party  costs  '*for  making  and  serving  a  case  *  *  contuning  ex- 
ceptions, hkd,  that  such  party  was  entitled  to  this  allowance  in  the  supreme 
court,  where  he  had  made  a  motion  for  a  new  trial  in  the  court  below,  '*  on 
the  minutes,"  and  to  review  the  motion  he  prepared  and  served  a  bill  of  ex- 
ceptions.    Pint  Nat.  B*k  v.  North,  186. 

Stenographer's  Fees. 

2.  In  such  case  the  fees  paid  the  stenographer  for  a  transcript  of  the  proceed- 
ing from  which  to  prepare  the  bill  is  taxable  under  §  4,  cnap.  52,  L.  1879; 
Gomp.  L.,  g  484,  providing  that  stenographer's  fees  for  transcripts  ''shall  be 
taxaole  costs."    Id. 

COUNTER-CLAIM. 

See  Setoff  and  Counter-claim, 

COUNTIES. 
Offioers  —Powers. 

The  board  of  county  commissioners  has  the  power  to  change  the  bound- 
aries of  the  commissioner  districts  of  the  county.    Territory  v.  fioard,  99, 

COVENANT. 

See  Mortgage,  3. 

CREDITORS*  BILL. 

Right  to  file,  see  .£^%,  1,  2. 

CRIMINAL  LAW. 

Conspiracy — Indiotment — Suffloiency. 

1.  An  indictment  for  conspiracy  to  defraud  under  §  5440,  U.  8.  R.  S.,  alleged 
that  the  defendants  R.,  G.  and  H.  on  the  28th  day  of  March,  1882,  at  Sioux 
Falls,  Dakota  Territory,  within  the  jurisdiction  of  this  court,  did  conspire, 
combine,  confederate  and  agree  together,  with  intent  to  defraud  some  person 
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to  the  grand  jarora  unknown,  aniawfallj  to  falaelT  make,  forge  and  counter- 
feit a  certain  obligation  and  aecuritj  of  the  United  Statee,  known  as  a  certifi- 
cate of  deposit  with  the  assistant  treasurer  of  the  United  States  on  account  of 
the  appropriation  for  sunrejs  of  the  public  lands;  that  the  said  H.,  together 
with  the  said  persons  in  ezecation  of  the  last-mentioned  premises,  and  in  pur- 
suance of,  and  to  effect  the  object  of  said  conspiracj,  combination  and  agree- 
ment between  themselves,  afterward,  on  the  6th  day  of  April,  1882,  at  said 
place,  did  unlawfully  and  with  intent  to  defraud  some  person  to  the  grand 
jury  unknown,  falselj  make  a  certain  paper  and  writing  in  words  and  figures 
following:  [This  is  an  assignment  of  the  certificate  by  George  Beeker,  the 
payee  thereof.  As  to  the  form  and  sufllcienqr  of  this  for  the  purpose  intended, 
no  question  is  made.]  Which  said  paper  and  writing  was  then  and  there  in- 
tended by  the  defendants  to  falsely  represent  and  purport  to  be  a  written  as- 
signment by  George  Beeker  of  a  certain  pretended  obligation  and  secarity  of 
the  United  States;  that  afterward  on  said  6th  day  of  April,  1882,  at  said  place, 
the  said  C,  in  pursuance  of  and  to  eflbct  the  object  of  the  conspiracy  aforesaid, 
did  falsely  and  fraudulently  and  with  intent  to  defraad  some  person  to  the 
grand  jurors  unknown,  paste  and' attach  the  paper  and  writing  aforesaid  to 
and  upon  a  certain  falsely  made,  forged  and  counterfeited  obligation  and 
!.ecurity  of  the  United  States,  which  said  falsely  made,  forged  and  counter- 
feited obligation  and  security  was  then  and  there  in  writing  and  as  foUows, 
to-wlt:  [The  certificate  of  deposit  is  here  given.  Its  sufiAmncy  is  not  ques- 
tioned], contrary,  etc.  JETeld,  that  the  indictment  did  not  state  facts  sufficient 
to  constitute  an  offense.    United  States  v.  Carpenter,  2M. 

lAToeny  —  Indiotment  —  SiifWoienoy. 

2.  Under  a  statute  defining  larceny  to  be  "  the  taking  of  personal  property 
accomplished  by  fraud  or  stealth,  and  with  intent  to  deprive  another  thereof," 
an  inmctment  (omitting  time  and  place)  charging  that  the  defendant  <*  did 
f raudulentlv  and  feloniously  steal,  take  and  carry  away  divers  bank  bills, 
commonly  known  and  denominated  as  national  currency,  of  divers  denomina- 
tions, the  numbers  and  denominations  of  which  are  to  the  nand  jurv  unknown, 
of  the  amount  and  value  of  $25,  which  said  bills  circulated  and  passed  as 
monev,  and  which  were  then  and  there  the  property  and  in  the  possession  of 
one  Bruno  Theil,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  Territory  of  Dakota,"  is 
sufficient  on  motion  in  arrest  of  judgment.    Territory  v.  Anderson,  300. 

HJalidoTis  Mischief  What  Oonstitates. 

8.  Under  §2,  chap.  62,  Laws  1881,  Comp.  L.,  %  6980,  providing  a  penalty 
for  *'  willfully  or  malicioosly  "  injuring  **  any  neat  cattle  *  •  •  the  prop- 
erty of  another,**  there  need  be  no  express  malice  against  the  owner  in  order 
to  constitute  the  ofifenee,  it  is  sufficient  as  to  this  if  there  was  an  intention  to 
"  injure  "  cattle,  the  property  of  another.    Territory  v.  Ciozier,  8. 

Indiotment — OtjjeotionB  to,  how  Baiaed. 

4.  An  objection  that  an  indictment  does  not  show  that  the  grand  jury  was 
impaneled,  charged  and  sworn,  or  that  it  was  not  found,  or  presented  at  a 
term  of  coart,  cannot  be  raised  for  the  first  time  after  conviction  where  by 
statute  such  objections  are  required  to  be  presented  before  plea,  and  an  omis- 
sion to  do  so  precludes  their  afterward  being  raised.    Territory  v.  Pratt,  488. 

WitnooaoB — Oompetenoy . 

5.  Under  g  256,  C.Crim.Pro., providing  that  an  indictment  most  be  set  aside 
when  the  names  of  the  witnesses  examined  before  the  grand  jury  are  not  in- 
dorsed on  the  indictment,  it  is  not  error  to  permit  witnesses  whose  names  are 
not  found  on  the  indictment  to  testify  for  the  prosecution  on  the  trial.  Terri- 
tory V.  Godfrey,  46. 

Evidenoe — Oompetenoy. 

6.  On  an  indictment  for  assault  with  intent  to  commit  a  rape  on  a  child  six 
years  old,  the  court  permitted  the  mother  to  testify  that  the  child  made  im- 
mediate complaint  of  the  assault,  and  also  that  she  complained  of  pain  in  her 
abdomen.     Held,  proper.    Id. 
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Special  Flea— 

7.  A  plea  that  the  defendaDt  has  alraadj  been  oonyieted  of  the  offense 
charged  in  the  indictment  and  was  thereafter  acquitted  by  the  jndgment  of 
the  court,  is  a  nullity.  It  is  not  sufficient  either  as  a  plea  of  former  oouTic- 
tion  or  acquittal.     Territory  ▼.  King,  181 . 

Trial  —  Statement  of  Issue — Suffloiency . 

8.  Section  348,  C.  Or.  Pro.,  proYides  that  in  a  prosecution  for  felony,  <'  the 
clerk  or  district  attorney  must  read  [the  indictment]  and  state  the  plea  of  the 
defendant  to  the  Jury."  Where  these  directions  had  not  been  complied  with, 
but  it  appeared  the  district  attorney  stated  the  offense  charged,  and  the  de- 
fendant's plea  to  each  juror  as  he  was  being  impaneled,  and  that  after  the 
jury  had  been  sworn  to  try  the  case,  in  his  opening  remarks,  he  stated  to  them 
the  allegations  of  the  indictment  in  substance,  the  plea  and  the  proof  he  ex- 
pected to  introduce.  Held,  that  the  jury  were  sufficiently  informed  of  the 
issue  they  were  to  try,  and  the  denial  of  a  new  trial  for  the  omission  stated 
was  proper.    Id. 

Instructions  as  to  Agreeing  upon  Verdict. 

0.  A  jury  having  been  out  twenty-eight  hours  in  a  prosecutioQ  for  felony, 
and  having  been  brought  in  for  further  instructions,  the  court,  after  giving 
the  instructions,  stated  to  them:  "  I  think  you  will  be  able  to  arrive  at  a  ver- 
dict in  this  case;  the  case  has  been  twice  tried  at  a  great  deal  of  expense  to 
this  county,  and  it  seems  to  me,  gentlemen,  that  ^ou  ought  to  agree  on  a  ver- 
dict." Held,  that  while  these  remarks  were  objectionable,  they  would  not 
warrant  setting  aside  the  verdict.     Id. 

Jury  —  Separation. 

10.  Where,  in  a  prosecution  for  felony,  the  jury  separated  after  the  case 
had  been  finally  submitted  to  them,  but  it  appeared  that  none  of  the  jurors 
had  had  any  communication  with  any  one  during  their  separation  respecting  the 
matter  under  consideration,  hM,  their  verdict  should  not  be  disturbed.    Id. 

Verdict — Impeachment. 

11.  A  verdict  cannot  be  impeached  by  the  affidavits  of  the  joxotb.    Id. 

DAMAGES. 

See  Action,  1,  2;  Trover  and  OowDertion,  8,  4. 

Measure^  on  Oonversion  of  Mortgaged  Property. 

1.  Where  a  mortgagee  had  taken  possession  of  the  chattels  under  the  con- 
ditions of  the  mortgt^  and  had  necessarily  incurred  expenses  In  keeping 
them  until  they  were  taken  by  the  defendant  on  an  attacnment  against  the 
mortgagor,  it  was  held,  in  an  action  of  trover,  that  if  the  mortgagee  was  en- 
titled to  recover  he  could  recover  these  expenses  in  addition  to  the  amount  of 
the  debt  and  interest,  where  the  mortgage  provided  that  he  could  take  posses- 
sion,  hold  or  dispose  of  the  property,  retain  the  amount  of  the  debt,  interest 
''  and  sudi  other  expense  as  may  have  been  Incurred."  Lander  v.  Propper, 
64. 

2.  In  an  action  by  a  second  mortgagee  against  a  sheriff  to  recover  for  the 
conversion  of  the  mortgaged  chattels,  where  the  first  mortgagee  had  recovered 
what  was  due  him  on  account  of  the  conversion,  the  second  mortngee's  re- 
coverv  should  be  limited  to  the  difference  between  the  value  of  the  chattels 
and  the  prior  recovery  where  the  value  is  less  than  the  amount  of  the  two 
mortgages.    Straw  v.  Jenks,  414. 

DEFAULT 

Vacating,  see  JudgmdfU,  1,  2. 

DEPUTY. 

Bee  Sheriff, 
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DIVORCE. 

Vacating  decree,  aee  Jurisdiction,  1,3,  3. 

ELECTIONS. 

See  Parties. 

EQUITY- 

8ee  also  Contract  and  Subrogation. 

Creditor's  Stiit—  Bight  of  Action  Under  the  Code. 

1.  Where  a  complaint  in  a  creditor'B  snit  alleged  that  the  defendant  T.,  at 
the  time  of  incurring  the  obligation,  was  solvent;  that  thereafter  he  made 
conveyances  of  his  property  for  the  parposie  of  defrauding  his  creditors  and 
pretended  to  have  become  insolvent;  that  the  plaintiif  had  recovered  jadgment, 
issued  execution  thereon,  and  the  same  had  been  returned  unsatisfied;  that 
prior  to  the  rendition  of  the  judgment,  T.  had  purchased  land  with  his  own 
means  and,  for  the  purpose  of  defrauding  his  creditors,  caused  the  conveyance 
to  be  made  directly  to  his  wife,  who  was  cognisant  of  his  fraudulent  purposes, 
hddf  in  an  action  against  T.  and  his  wife  to  subject  the  land  to  the  payment 
of  the  judgment,  that  the  complaint  stated  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  proceedings  supplementary  to  execution  would  not  afford 
an  efficacious  remedy  in  such  a  case.    Feldenheimer  v.  Tressel,  366. 

2.  The  design  of  supplementary  proceedings  is  to  summarily  determine  the 
property  of  the  debtor  liable  to  execution.  Third  persons  cannot  be  made 
parties,  nor  can  their  rights,  or  titles,  be  passed  upon  therein.  For  the  purpose 
of  reaching  equitable  assets,  or  setting  aside  fraudulent  conveyances,  these 
proceedings  do  not  afford  an  adequate  remedy.    Id, 


See    also    Corporations;   Municipal   Corporations;  and  Schools  and    School 

Districts. 

Equitable  —  Suffloienoy  of  Facts. 

1.  On  an  issae  of  equitable  estoppel  in  an  action  to  foreclose  a  mechanic's 
lien,  arising  between  a  sub-contractor,  the  plaintiff,  and  the  owner  of  the  prem- 
ises, it  appeared  the  sub-contractor's  agent,  on  the  owner's  inquiry,  said  the 
oontractors  were  not  owin^  the  plaintiff  to  any  great  amount,  that  they  were 
straightforward  and  all  right.  It  also  appearad  the  purpose  of  the  inquiry 
was  not  disclosed.  The  agent's  statements  were  made  away  from  the  office 
and  the  books  were  not  accessible.  There  appeared  no  design  to  in  any  way 
mislead  the  defendant,  nor  did  the  facts  show  any  gross  negligence  pn  the 
part  of  the  agent  in  making  the  statements.  MM,  assuming  it  to  be  a  case 
where  an  agent  could  estop  his  principal,  the  facts  would  not  warrant  an  es- 
toppel.   Gull  R.  L.  Co.  V.  Eeefe,  160. 

Use  of  Alternative  Bight. 

2.  Where  a  railroad  company  had  been  granted  a  right  of  wav  over  the  public 
lands  of  the  United  States,  and,  also,  power  to  condemn  such  right  over  the 
lands  of  private  partiee,  fUld^  that  where  it  had  condemned  a  rightof  way  over 
public  land  of  which  one  was  in  possession  under  the  pre-emption  laws  of  the 
United  States  and  had  paid  the  money  into  court,  for  the  owner,  it  could  not,  af- 
ter the  occupant  had  received  his  patent,  contes  tills  right  to  the  monev .  HM, 
also,  that  the  company  was  an  improper  party  to  a  prc^eeding  to  get  the  money 
out  of  court.    Northern  P.  R.  R.  Co.  v.  Jackman,  286. 

EVIDENCE. 

Competency,  see  Attorney  and  Client;  Criminal  Lato,  6;  Principal  and  Agent, 
1,  2;  Blateriality,  see  Chattel  Mortgages,  7;  sufficiency,  see  Appeal,  9,  21; 
Co^aet,  8,  6;  Insurance,  8;  Master  and  Servant,  2;  BaHroad  Gompames^Z, 
6;  SpeUfie  Performance,  1;  Sta^utes^  1;  Trover  and  Conversion^  1. 

_       VOL.  6,  DAK.  —69 
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Chattel  Mortgage  -^  Proof  of  EzecHtion. 

1.  Section  4$^,  C.  G.  Pro.,  provides:  "  Every  instmment  in  writing,  wbidi  it 
acknowledged  or  proved,  and  dulj  recorded,  is  admissible  as  evidence  withoat 
further  proof."  Section  1749,  C.  C,  provides:  **  A  mortgage  of  personal  prop- 
erty mast  be  signed  by  the  mortgagor  in  the  presence  of  two  persons,  who 
must  sign  the  same  as  witnesses  thereto,  and  no  further  proof  or  acknowledg- 
ment is  required  to  admit  it  to  be  filed."  The  court,  without  proof  of  execu- 
tion, allowed  the  plaintiff  to  put  in  evidence  a  chattel  mortgage  that  had  been 
filed  for  record.  The  complaint  which  was  for  the  conversion  of  the  property 
mortgaged,  alleged  its  execution;  the  answer  denied  all  of  the  allegations  of 
the  complaJnt,  but  contained  a  statement  that  the  only  claim  of  the  pUintiff  to 
the  property  was  under  a  written  instrument,  in  form  a  chattel  mortgage,  and 
that  it,  at  the  time  of  its  execution,  was  fraudulent  and  void.  Held,  that  if  proof 
of  execution  was  not  dispensed  with  by  g  498,  its  execution  was  admitted  by 
the  answer  and  there  was  no  error  in  allowing  it  to  be  read  in  evidence.  Lander 
V.  Propper,  64. 

Dooiiments  —  Admissibility. 

2.  On  a  prosecution  for  perjury,  alleged  to  have  been  committed  while  the 
defendant  was  testifying  in  his  own  behalf  on  a  preliminary  examination  for 
selling  intoxicating  liquors  in  violation  of  law,  the  court,  over  an  objection  of 
relevancy  and  incompetency,  permitted  the  prosecution  to  put  in  evidence,  and 
the  jury  to  take  with  them  on  retiring  for  delil>eration  a  transcript  of  the  com- 
mitting magistrate's  docket  showing  the  proceedings  on  the  examination,  and 
his  finding  that  there  was  sufficient  cause  to  believe  the  defendant  guilty  of 
the  ofiense.     JSM,  error.    Territory  v.  Jones,  85. 

Parol  to  Vary  Written  Instrument. 

8.  In  an  action  of  replevin  against  a  mortgagee  of  an  entire  stock  of  goods, 
the  court  permitted  the  plaintiff  to  show  that  at  the  time  the  mortgage  was 
given  it  was  agreed  between  the  parties  that  the  plaintiff,  a  creditor  of  the 
mortgagors,  might  take  from  the  stock  a  sufficient  amount  to  pay  his  debt,  and 
that  it  was  on  this  condition  the  mortgage  was  given.  Held,  error.  Dean  v. 
First  N.  Bk..  222. 

Subscribing  Witness. 

4.  In  a  prosecution  for  obtaining  property  under  false  pretenses,  the  pre- 
tenses being  with  reference  to  the  transfer  of  an  alleged  fraudulent  mortgage, 
the  court  admitted  the  mortgage  in  evidence  without  calling  subocribing  wit- 
nesses.   Held,  proper.    Territory  v.  Ely,  128. 

EXCEPTIONS,  BILL  OF. 

Necessity  of,  see  Appeal,  8. 

FALSE  PRETENSES. 
Defense  —  Sufficiency. 

Though  one  might  be  personally  liable  on  his  assignment  of  an  instrument, 
still,  that  would  furnish  no  defense  for  obtaining  money  under  false  pretenses 
by  means  of  the  assignment.    Territory  v.  Ely,  128. 


See  Co9t», 

FORCIBLE  ENTRY  AND  DETAINER. 

Statute  —  Ck>nstruction. 

The  design  of  the  forcible  entry  and  detainer  statute  is  to  furnish  one  en- 
titled to  the  possession  of  land  a  summary  remedy  to  recover  the  same  as 
against  a  mere  trespasser  or  intruder.  In  such  action  the  defendant  may  show 
the  character  of  the  plaintiff's  possession  on  which  a  recovery  is  sought,  also 
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the  character  of  his  own  right  to  the  premiBes  in  oontroverBf.  While  the 
langaage  of  the  statute  gives  a  right  of  action  for  a  wrongfai  entry  upon  an- 
other's actual  possession,  it  must  not  be  construed  to  mean  a  possession  ob- 
tained  bj  force,  and  so  held  against  the  rightful  claimant,  nor  is  a  mere 
"scrambling"  possession  as  against  him  sufficient  to  maintain  the  action, 
linny  v  Burris,  170. 

FORECLOSURE. 

Right  of,  see  Mortgage,  4. 

FRAUD. 

liabilitj  for,  see  Action;  see,  also.  Chattel  Mortgagee, 

GUARANTY. 

Sufficiency  of,  see  Pleading,  1,  2. 

Absolute  —  Notioe  —  Waiver. 

1.  The  defendant  gave  H.  the  following  letter  of  guaranty,  which  was  by 
her  transmitted  to  the  plain tifiEs  :  "  D.  B.  Fisk  &  Co.  «  *  *  Gentlemen  : 
*  *  *  Mrs.  Hollenbeck  is  a  friend  of  mine.  •  *  «  i  think  she  is  de- 
serying  of  aid  and  assistance,  and  I  am  willing  to  give  it.  *  *  *  I  told  her 
I  thought  you  would  let  her  have  goods — a  sale,  not  a  commission  —  to  be 
paid  for  as  fast  as  sold,  provided  you  were  assured  of  your  money  without  loss 
by  guaranty  from  a  party  whose  guaranty  you  were  willing  to  accept.  If  you 
will  send  her  goods  as  she  may  order,  not  exceeding  $800  due  you  at  any  one 
time,  I  will  guarantee  that  you  are  paid  in  full.  ♦  *  *  George  W.  Stone." 
Held,  that  this  was  an  absolute  guaranty,  and  that  no  notice  of  acceptance 
was  necessary  to  render  the  defendant  liable.  But  if  the  letter  were  construed 
as  an  offer  of  guaranty,  the  defendant,  having  communicated  It  through  the 
debtor,  waived  the  right  of  notice  of  acceptance  to  himself.  Fisk  v.  Stone, 
85. 

Compliance. 

2.  Where  under  such  letter  the  plaintiffs  sent  the  debtor  goods  at  one  time 
on  her  order  to  the  amount  of  $803.41  on  a  credit  of  four  months,  that  being 
their  usual  time,  hsldf  they  did  not  exceed  the  guaranty  so  as  to  entirely  dis- 
charge the  defendant.     Id. 

HABEAS  CORPUS. 

Unlawful  detention,  see  Constitutional  Law,  5 

HOMESTEAD. 

Incumbering  of,  see  Mortgage,  2. 

Charaoter  of  Estate  to  Constitute. 

There  being  no  qualification  in  the  homestead  act  as  to  the  character  of  the 
estate,  ajudgment  debtor  may  claim  a  homestead  in  an  undivided  interest  in 
land.  The  test  is,  if  the  interest  is  such  that  it  could  be  sold  on  execution,  it 
can  be  claimed  as  a  homestead  against  a  creditor.     Oswald  v.  McCauley,  289. 

INDICTMENT. 

Sufficiency  of,  see  Criminal  Lato,  1,  2,  4;  Bape,  1. 

INSURANCE. 

Policy — Forfeiture  —  Breach  of  Condition. ' 

1.  Where  a  policy  of  insurance  provided  that  it  should  become  void  on  as- 
flured's  mortgaging  the  property  without  the  consent  of  the  company  indorsed 
on  the  policy  by  the  superintendent,  the  company  is  not  estopped  from  in. 
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aiatiog  on  a  breach  of  this  condition  from  the  fact  of  its  mere  solicitinff  agent 
giving  the  assured  to  anderstand  at  the  time  he  took  the  application  that  the 
giving  of  mortgages  wonld  not  affect  the  policy  when  the  comfiany  hj  its 
eeneral  officers  had  no  knowledge  of  the  understanding  until  after  suit  had 
been  commenced.     Smith  t.  Continental  Ins.  Co.,  483. 

2.  A  condition  in  a  policy  rendering  it  yoid  on  procuring  additional  insur- 
ance without  the  consent  of  the  company  indorsed  on  the  policy  by  the 
superintendent,  is  not  waived  by  an  agent  of  the  company,  whose  business 
was  to  select  Bo]iciting  agents,  receiving  notice  thereof  from  the  assured, 
where  such  agent  had  never  given  permission  for  procuring  the  insurance, 
and  his  agency  had  terminated  a  few  days  before  the  mailing  of  the  notice. 
Id. 

Waiver  —  Evidenoe. 

3.  Where  the  premium  has  been  earned  prior  to  a  forfeiture,  its  subsequent 
receipt  is  not  inconsistent  with  a  defense  based  on  the  forfeiture,  nor  is  it  evi- 
dence of  a  waiver  thereof,  although  the  period  for  which  the  policy  was  given 
had  not  expired.     Id. 

Premium  Note  —  Inability. 

4.  An  insurance  note  contained  a  provision  "that  in' case  of  default  in  the 
payment  of  any  of  the  installments  herein,  the  whole  amount  remaining  un- 
paid on  the  note  shall  immediately  become  due  and  payable."  The  applica- 
tion and  policy  were  "for  the  period  of  five  years,"  and  provided  that,  "if 
any  payment  on  the  note  given  for  premium  hereon  be  not  paid  when  due,  the 
policy  shall  be  void  until  the  same  is  made,  when  it  is  to  again  attach.*'  The 
assured  made  default  in  the  payment  of  the  first  installment  and  the  com- 
pany brought  an  action  on  the  note  for  the  entire  amount.  JSeldy  it  could 
recover,  and  that  assured  was  not  entitled  to  a  deduction  for  the  alleged  un- 
earned premium  maturing  after  the  default.  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Coleman,  458. 

5.  Although  the  insured  in  his  application,  without  fraud,  makes  such  a 
misstatement  of  material  facts  as  would,  if  pleaded,  defeat  a  recovery  on  the 
policy,  still  that  would  furnish  no  defense  in  an  action  on  his  premium  note, 
notwithstanding  §  4167,  Comp.  L.,  which  provides  that  "a  person  insured  is 
entitled  to  a  return  of  the  premium  *  *  *  when  by  any  default  of  the  in- 
sured other  than  actual  fraud,  the  insured  never  incurred  any  liability  under 
the  policy."    St.  Paul  F.  &  M.  Ins.  Co.  v.  Neidecken,  494. 

Incumbranoes  —  Waiver — Agent  —  Authority. 

6.  On  an  issue  of  the  agency  and  authority  of  a  certain  insurance  firm  to 
waive,  by  its  knowledge  of  the  &cts,  the  condition  of  a  policy  requiring  all 
incumbrances  to  be  stated  in  the  written  application,  it  appeared  the  firm  re- 
ceived the  application  and  the  premium  for  the  insurance;  that  they  were 
transmitted  to  the  company  by  the  firm  through  one  P.;  that  the  company  sent 
thepolicydirect  to  P. ;  that  it  was  thereafter  delivered  to  the  assured,  by  said  firm; 
that  the  company  had  never  had  any  dealings  with  the  firm,  or  knew  of  its  ex- 
istence until  the  time  of  the  trial,  and  knew  nothing  of  the  incumbrances  until 
after  the  loss.  Held,  the  firm  was  such  an  agent  of  the  company  as  would 
enable  it  to  waive  the  requirement  of  the  condition.     Lyon  v.  Ins.  Co.,  67. 

Warranty  —  Statement  of  Agent. 

7.  In  an  action  against  an  insurance  company  for  a  loss  sustained  by  fire,  it 
appeared,  by  an  agreed  statement  of  facts,  that  the  assured  warranted  the 
statements  in  his  application  true  so  far  as  known  and  material  to  the  risk; 
that  in  answer  to  the  question,  "  Do  all  stove-pipes  pass  into  good  brick  chim* 
neys?"  he  answered,  *  'One  in  iron  pipe  fourinchesf  rom  wood.  Will  build  chim- 
ney in  sprinff ."  That  the  compny's  agent  in  answer  to  a  question  to  him  in  thH 
application  (and  which  was  a  part  of  the  application)  pronounced  the  stove- 
pipe perfectly  safe  and  advised  the  risk;  assured  did  not  build  the  chimney  in 
the  spring  and  continued  the  use  of  the  pipe  thereafter  when  the  fire  occurred, 
beinff  first  discovered  in  the  roof  of  the  insured  building.  EM,  the  company 
was  liable  for  the  loss.     Waterbury  v.  Dakota  F.  &  M.  Ins.  Co.,  468. 
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INSTRUCTIONS. 

Abstnct,  see  Trover  and  Conversion,  8;  u  to  agreeing  upon  verdict.  Criminal 

LcMt  9;  Btating  the  evidence.  Statutes,  5. 

INTERVENTION. 

Bight  of. 

Where  a  receiver  was  permitted  to  intervene  in  an  action,  bat  it  appeared 
the  company  for  which  he  was  receiver  had  assigned  away  all  its  interest  in  the 
fund  in  oontrovensy  prior  to  his  appointment,  held,  he  had  no  claim  as  against 
the  assignee.     McLaughlin  v.  First  Nat.  B*]l,  406. 

INTOXICATING  LIQUORS,   SALE  OF. 

Construction  of  statutes,  see  StattUes,  4,  6,  6,  7. 

JUDGMENT. 

Appealable,  see  Appeal,  2;  vacating,  see  Jurisdiction,  8. 
Opening — Jurisdiction. 

1.  Where  by  mistake  of  fact  an  attorney  consented  to  the  rendition  of  a 
judgment  against  his  client  for  an  amount  in  excess  of  what  the  other  party 
was  entitle?  to,  and  within  sixty  days  after  the  discovery  of  the  mistake  the 
client  applied  to  have  the  judgment  vacated,  and  for  leave  to  defend  as  to  the 
excess,  bat  the  term  had  passed  and  more  than  a  year  from  the  rendition  of 
the  judgment  had  expired,  held,  the  court  could  grant  no  relief  either  at  com- 
mon law,  or  under  §  148,  C.  C.  Pro.,  which  provides  that  the  court  "may 
*  *  *  in  its  discretion,  and  upon  such  terms  as  may  be  just,  at  any  time 
within  one  year  after  notice  thereof,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise,  or  excusable  neglect.       Yerkes  v.  McUenry,  5. 

Practice  —  Order  —  Validity, 

2.  nnder§143,C.  G.  Pro., anthorizingthe court, in  itsdiscretion,  and  upon  such 
terms  as  may  be  just,  to  allow  an  answer  to  be  made  after  the  time  limited  by 
law,  *'  or  by  order  enlarged  such  time,"  a  judge,  after  the  time  to  answer  had 
expired,  granted  a  defendant  an  order  for  further  time  to  answer  upon  an  ex 
parte  application.  The  plaintiffis  were  not  served  with  the  order,  but  were  in- 
formed of  it.  The  judge  of  the  district  being  absent  from  the  territory,  the 
plaintiffs  (under  a  statute  authorizing  another  judge  to  act  in  such  case)  ap. 
plied  to,  and  obtained  a  judgment  by  default  from  another  judge  during  the 
existence,  and  while  they  were  aware  of  the  extension  order.  The  defendant 
thereafter,  and  within  the  time  granted,  served  his  answer,  and  then  moved  to 
vacate  the  default  judgment.  This  the  court,  by  the  judge  who  gave  the  time, 
granted  without  terms  under  the  same  section  which  provided  niat  the  court 
*'may  also,  in  its  discretion,  and  upon  such  terms  as  may  be  just,  *  *  * 
relieve  a  party  from  a  judgment,  *  *  *  taken  sgainst  him  through  his 
mistake,  inadvertence,  surprise  or  excusable  neglect."  Held,  the  judgment 
was  properly  vacated,  and  that  while  the  order  granting  further  time  was 
irregular,  the  plaintiffs  were  bound  by  it,  and  not  in  a  position  to  complain  of 
a  want  of  terms.    Warder  v.  Patterson,  88. 

JURISDICTION. 

On  appeal,  eee  Appeal,  1,  3,  8;  to  vacate  judgment,  see  Judgment,  1;  see,  also. 

Justices  of  Me  Peace, 

Motion  —  Notice  —  Service  —  Sufficiency. 

1.  On  an  issue  of  the  sufficiency  of  the  service  of  a  notice  on  the  plaintiff 
to  vacate  a  judgment  in  his  favor  rendered  some  three  years  before,  it  ap. 
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peared  the  notice  was  served  on  one  of  his  attorneys  of  tHe  firm  of  record 
(the  firm  having  in  the  meantime  been  dissolved) ;  that  the  attomev  served 
appeared  to  question  the  saificiency  of,  the  service  merely,  and  stated  he  had 
not  been  employed  to  resist  the  motion,  but  that  be  had  informed  the  plain- 
tiff of  its  pendency  and  had  received  a  message  from  him  that  afftdavita 
in  resistance  of  the  motion  had  been  sent  to  him,  the  attorney,  and  those 
affidavits  were  afterward  nsed  on  the  hearing.  Meld,  the  court  acquired 
jurisdiction  of  the  plaintiff  to  determine  the  motion.    Beach  v.  Beach,  871. 

Service  by  Publioatioiiy  Affidavit  for  —  Sufficiency. 

2.  Where  by  §  104,  C.  C.  Pro.,  it  is  provided  that  •*  where  the  person  on 
whom  the  service  of  the  summons  is  to  be  made  cannot,  after  due  diligence, 
be  found  within  the  territory,  and  that  fact  appeared  by  affidavit  to  the  satia- 
factioD  of  the  court  or  a  judge  thereof  *  *  *  each  court  or  judge  may 
grant  an  order  that  the  service  be  made  by  the  publication  of  a  summons,"  and 
the  affidavit  for  publication  in  a  case  when  such  service  could  be  had  stated, 
that  the  defendant  could  not,  after  due  diligence,  be  found  in  the  territory, 
and  that  the  plaintiff  did  not  know  his  residence  or  whereabouts,  and  could 
not  by  reasonable  diligence  ascertain  the  same.  Held,  the  affidavit  was  in- 
sufficient, and  the  judgment  rendered  thereon  void.    Id. 

Vacation  of  Void  Judgment — Bemedy . 

8.  Where  a  judgment  is  void  for  want  of  jurisdiction  it  may  be  vacated  by 
a  motion  made  in  the  original  action.     Id. 

Costs,  Bight  to. 

4.  Section  5101,  Comp.  Laws,  allows  costs  of  course  to  the  plaintiff  in  an 
action  for  money  where  he  recovers  $50.  It  also  allows  costs  to  the  defendant 
in  such  an  action  unless  the  plaintiff  is  entitled  to  them.  Held,  the  effect  of 
the  section  is  not  to  limit  the  jurisdiction  of  the  district  courts  and  thereby  be 
in  conflict  with  the  organic  act,  §  1806,  Rev.  St.  U.  S.,  conferring  chancery 
and  common  law  jurisdiction  upon  these  courts.  A  party  may  bring  such 
action  in  the  district  court,  but  if  he  recovers  less  than  $50  he  will  not  be  en- 
titled to  costs.     St.  Paul  F.  &  M.  Ins.  Co.  v.  Ck)leman,  458. 

JURY. 

Separation,  see  OrimincU  Law,  10. 
Competency  of  Juror. 

1.  Where,  on  the  examination  of  a  juror  as  to  his  qualifications  to  sit  in  a 
prosecution  for  selling  intoxicating  liquors  without  a  license,  he  stated  he  con- 
sidered the  sale  of  such  liquors  wrong  even  with  a  license  and  that  a  witness' 
being  engaged  in  that  business  would  affect  his  credibility  with  him  (the 
juror),  but  that  he  would  give  his  testimony  the  same  consideration  under  all 
the  circumstances  as  that  of  a  witness  in  anv  other  calling,  and  that  its  being 
a  liquor  prosecution  would  not  influence  his  verdict,  Md,  the  trial  court's 
denial  of  a  challenge  for  actual  bias  ought  not  to  be  disturbed.  Territory  v. 
Pratt,  483. 

Verdict  —  Excessiye. 

2.  On  a  claim  that  a  verdict  for  the  value  of  certain  property  destroyed  by 
fire  was  excessive,  there  was  evidence  that  its  value  was  greater,  and  again, 
evidence  that  it  was  less  than  that  found  by  the  jury.  Meldf  (there  bemg  a 
substantial  coufiict  in  the  evidence)  the  verdict  could  not  be  distnrbed.  PieULO 
V.  Chicago,  M.  &  St.  P.  Ry.,  444. 

JUSTICES  OF  THE  PEACE. 

See,  also.  Appeal,  4,  5,  6,  7;  Pleading,  3. 

Jurisdiction  —  Actions  Involving  Title. 

1.  In  an  action  in  a  justice's  court  the  defendant  interposed  an  answer  rais- 
ing an  issue  of  title  and  offered  proof  under  it.     Sections  10,  87,  Justices' 
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Code,  provide  (hat  when  the  title  or  boundaries  of  real  property  is  any  wise 
come  in  qaestion  the  case  shall  be  certified  to  the  district  court.  Held,  upon 
the  offer  of  proof  the  jurisdiction  of  the  justice  ceased  and  the  judgment 
afterward  rendered  was  void.     Murrj  v.  Barris,  170. 

Appeal  —  Effect. 

2.  That  appealing  in  such  a  case  is  in  effect  certifying  the  case  to  the  dis- 
trict court,  as  applied  to  the  lat tor's  jurisdiction  — doubtod.    Id. 

LARCENY. 

Sufficiency  of  indictment,  see  Criminal  Lcno,  2. 

LIMITATION  OF  ACTIONS. 

ConBtmotion  —  Conflict  of  Laws. 

1.  Where  the  statute  of  a  state  where  a  contract  was  made,  provided  that 
an  action  on  such  contract  "must  be  commenced  within  "six  years  "  after  the 
cause  of  action  has  accrued,"  and  an  action  on  it  there  had  become  barred, 
held,  the  bar  was  available  here.     Rathbone  v.  Ooe,  91. 

Pleading  —  SiifQ.cienoy . 

2.  In  such  a  case  where  the  defendant  sought  to  avail  himself  of  the  for- 
eign statute,  and  in  effect  pleaded  he  had  been  in  the  foreign  jurisdiction  the 
prescribed  period,  so  that  he  could  have  been  served  with  process,  held,  the 
answer  was  sufficient  although  no  facta  were  stated  showing  the  statute  to  be 
one  that  affected  the  debt,  rather  than  the  remedy.     Id. 

MALICIOUS  MISCHIEF. 

What  constitutes,  see  Criminal  Law,  8. 

MANDAMUS. 

Proper  parties,  see  Parties,  2,  3, 4. 
When  it  Ides. 

Where  a  board  of  county  commissioners  in  the  discharge  of  its  duties  had 
fixed  certain  licenses  under  a  wrong  statute,  ?ield,  mandamue  would  lie  to  com- 
pel it  to  fix  them  under  the  right  statute.     Territory  v.  McPherson,  27. 

MASTER  AND  SERVANT. 
Duty  of  Iffaster  to  Servant. 

1.  It  is  the  duty  of  a  miller  to  furnish  his  servants  with  such  machinerr 
and  appliances  as  are  reasonably  safe  for  the  purposes  for  which  they  are  used, 
and  to  also  keep  them  in  proper  repair.     Schmidt  v.  Leistskow,  886. 

Defective  Machinery —Evidence,  SufS.ciency  of. 

2.  In  an  action  against  a  mill-owner  by  a  servant  for  injuries  sustained 
through  alleged  negligence  in  the  construction  of  the  mill  and  machinery  fur- 
nished, it  appeared  that  the  servant,  in  the  performance  of  his  duties,  gut 
upon  a  spout  used  for  passing  mill-stuffs  from  one  part  of  the  building  to 
another,  and  it  gave  away,  wherebv  his  arm  was  precipitated  into  a  set  of 
cog-wheels;  but  the  undisputed  evidence  was  that  the  mill  was  constructed 
of  the  materials  and  in  the  manner  such  buildings  usually  were;  that  the 
spouting  was  of  the  character  generally  used  in  such  mills  and  possessed  the 
requisite  strength  for  the  purposes  it  was  intended;  aleo  that  prior  to  the 
accident.  In  the  performance  of  a  similar  duty  in  a  like  maimer,  this  same 
spout  gave  away  with  him  on  a  former  occasion  and  he  helped  repair  it,  using 
the  same  materiiJs  and  ^aciuff  It  the  same  as  before,  so  that  it  was  no 
stronger  than  originally.  Udd,  he  was  guilty  of  such  contributory  negligence 
as  predhided  a  recovery.    Id. 


552  INDEX. 

Fdllow-Servan.t8,  Who  Are. 

8.  Where  two  servants  of  the  same  master  are  engaged  together  in  the  ac- 
complishment of  a  common  object,  the  one  having  no  control  or  aathoritj  over 
the  other,  they  are  co-employees  within  the  meaning  of  the  rale  that  exempts 
the  master  from  liability  to  one  for  injuries  received  through  the  negligence 
of  the  other.    Id. 

MECHANICS'  LIENS. 

See,  ahK>,  Statutes,  2. 

Jury  Trial. 

Section  286,  G.  C.  Pro.,  as  amended  by  chap.  146,  L.  1885,  providing:  '*  An 
issue  of  law  must  be*  tried  by  the  court.  *  •  *  An  issue  of  fact  for  the  re- 
covery of  money  only,  or  specific,  real  or  personal  property,  must  be  tried  by 
a  jury,  unless  a  jury  trial  be  waived.  •  *  *  Every  other  issue  is  triable  by 
the  court,  which,  however,  may  order  the  whole  issue,  or  any  specific  question 
of  fact  involved  therein,  to  be  tried  by  a  jury,  or  may  refer  it,"  —  does  not 
give  a  right  of  jury  trial  in  an  action  to  foreclose  a  mechanic's  lien.  Such  an 
action  being  equitable  in  its  nature,  and  there  being  no  right  of  trial  by  jury 
under  this  statute,  the  constitution,  or  any  law  of  the  United  States,  it  was 
not  error  to  refuse  it.    Gull  R.  L.  Co.  v.  Keefe,  160. 

MORTGAGE. 

See,  also,  OheUtel  Mortgcbgw;  Subrogation,  and  Topses. 

Bights  of  the  Grantee  of  the  Equity. 

1.  In  an  action  to  foreclose  by  the  assignee  of  a  mortgage  to  secure  future 
advances,  an  owner  of  the  equity  of  redemption  will  be  permitted  to  impeach 
a  settlement  as  to  the  amount  due,  made  by  the  parties  to  the  mortgage  after 
the  conveyance  of  the  equity.    First  Nat.  Bk.  v.  Honey  man,  275. 

Extinguishment  —  Homestead,  Inoumbranoe  o£ 

2.  Under  §  8,  chap.  88,  Pol.  C,  providing  that  an  incumbrance  of  a  home- 
stead shall  be  of  no  validity  unless  signed  by  husband  and  wife,  Jteld,  that 
after  a  mortgage  on  the  homestead  had  oeen  paid  the  husband  alone  could  do 
no  act  whereby  the  mortgage  could  be  revived  for  the  purpose  of  securing 
another  obligation.     Luce  v.  American  M.  &  I.  Co.,  122. 

Belease  —  Covenant  —  Warranty — Breach. 

3.  Where,  in  a  mortgage-deed  of  three  lots  with  general  covenants  of  war- 
ranty of  the  premises,  it  was  provided  one  of  the  lots  should  be  released  upon 
the  payment  of  a  certain  part  of  the  debt,  held,  the  mortgagor  was  entitled  to 
a  decree  releasing  the  lot  on  the  partial  payment  notwithstanding  his  title  to 
the  other  two  lots  had  failed  where  the  f^rantin^  clause  of  the  mortgage  was 
**  all  the  right,  title,  interest,  claim  and  demand  "  of  the  mortgagor  to  the  lots. 
Held,  (deo,  there  was  no  breach  of  covenant  upon  which  the  mortgagee  could 
recover  in  such  esse.     Obern  v.  Gilbert,  119. 

Foreclosure,  Bight  of. 

4.  A  mortgage  given  to  secure  the  payment  of  a  promissory  note,  with  "  in- 
terest payable  annually,"  contained  a  provision  that  *'in  case  default  should 
be  made  in  the  payment  of  said  sum  of  money  or  any  part  thereof,  •  *  * 
then  *  •  *  the  whole,  principal  and  interest,  of  said  note  shall,  at  the 
option  of  the  holder  thereof,  immediately  become  due  and  payable."  Held, 
that  on  default  in  the  payment  of  an  installment  of  interest,  the  holder,  with- 
out notice  of  election,  could  foreclose  by  advertisement  (a  method  allowed  by 
statute)  for  the  whole  debt  under  a  power  to  '*sell  *  *  *  in  the  manner 
now  or  that  may  hereafter  be  provided  by  law."    Hodgdon  v.  I>avi8.  21. 
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MUNICIPAL  CORPORATIONS. 

School  Districts  —  Implied  Powers. 

1.  Thoogh  there  may  be  no  ezpresa  power  given  to  the  district  to  provide 
furniture  for  the  school-houBes,  under  the  act  to  establish  public  schools  (chap. 
14,  Laws  1879),  still,  the  general  purposes  of  the  act  would  necessarily  imply 
this  power,  and  authorize  incurring  obligations  to  that  end.  Capital  Bank 
Y.  School  District.  248. 

Warrants  in  Excess  of  Be  venue —  Validity — Batification. 

2.  Where,  by  §  29,  subds.  6,  8,  chap.  14^  L.  1879,  the  revenue  a  school  dis- 
trict can  raise  in  any  one  year  is  limited,  and  this  limit  had  been  .exceeded  by 
warrants  of  one  issue  for  necessary  improvements  being  made,  but  before  the 
completion  of  the  improvements  two  years  had  elapsed,  and  the  amount  of 
the  warrants  did  not  exceed  the  revenue  that  could  have  been  coUe'dted  for 
that  period,  held^  the  warrants  were  valid  where  the  action  of  the  school  board 
in  the  premises  had  been  approved  by  the  district,  and  it  had  accepted  and 
used  the  improvements  Held,  aUo,  that  the  inhabitants  of  the  district  had 
the  power  to  ratify  the  action  of  the  board.     Id. 

School  Districts  —  Powers. 

8.  School  districts,  being  special  statutory  creations,  have  only  such  implied 
powers  as  are  necessary  to  accomplish  the  purposes  of  their  existence.  Far- 
mers &  M.'s  Nat.  Bank  v.  School  District,  255. 

Warrants,  Validity. 

4.  Where  a  statute,  g  29,  subd.  4,  chap.  14,  L.  1879,  required  that  the 
voters  of  a  school  district  should  select  a  site  for  a  school-house,  and  the  dis- 
trict l>oard,  without  this  having  first  been  done,  selected  it,  built  a  house  and 
issued  warrants  therefor  without  the  authority  or  ratification  of  the  voters, 
held,  the  warrants  were  void.     Id. 

Exceeding  Bevenue. 

5.  Where  by  §  29,  subd.  5,  chap.  14,  Li,  1879,  there  was  a  restriction  on  the 
amount  of  revenue  a  school  district  might  raise  in  any  one  year,  and  a  board 
in  issuing  certain  warrants  payable  immediately,  exceeding  this  limit,  7ield,the 
warrants  were  void.    Id. 

Estoppel. 

6.  A  school  district,  in  an  action  against  it  on  its  warrants,  will  be  permitted 
to  defend  on  the  ground  that  the  warrants  were  issued  in  excess  of  its  powers. 
Id. 

Bights  and  Duties  of  Purchasers  of  Warrants. 

7.  Persons  purchasing  obligations  apparently  issued  by  municipal  corpora- 
tions must  see  that  the  powers  of  the  corporation  have  not  been  exceeded. 
Id. 

Local  Improyements. 

8.  Where  a  city  has  the  power,  to  drain,  improve,  keep  in  repair  and  pre- 
vent obstructions  in  its  streets,  held,  it  had  the  power  to  make  a  contract  to 
straighten  the  course  of  a  large  stream  of  water  running  in  a  "  zigsag  di- 
rection "  through  the  city.     McGuire  v.  City,  846. 

Batification. 

9.  Where  a  contract  of  a  city  is  not  ultra  vires,  it  is  no  defense  in  an 
action  on  it  that  it  was  irregularly  made  (not  being  by  ordinance)  where  the 
city  had  received  and  retained  the  benefits  derived  from  the  contract. 
Id. 

Local  Improvements  —  Estoppel. 

10.  A  city  charter  provided  that  when  the  mayor  and  council  deemed  it  nee. 
eesary  to  grade  any  street  or  alley  for  which  a  special  tax  shall  be  levied^ 
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they  shall  80  declare  hj  resolatioa,  which  shall  be  published  for  fonr  conseca- 
live  weeks,  and  give  resident  owners  of  property  liable  to  assessment  twenty 
days  within  which  to  protest.  The  mayor  and  council  without  obserring  any 
of  these  provisions  graded  an  alley  and  issued  tax  certificates  therefor. 
Hddy  the  certificates  were  void,  and  that  a  person  by  petitioning  the  council 
for  the  improvement  was  not  estopped  from  questioning  the  prooee(Ung^  of 
the  council  in  issuing  the  certificates.     McLauren  v.  City,  897« 

NEGLIGENCE. 

See  Matter  and  Servant;  Pledge  and  GoUaterai  Seewrity,  and  JtaOroad  Com- 
panies. 

OFFICE  AND  OFFICER. 

Removal,  see  GoMtUutioruU  Law,  1,  2,  3;  salary,  see  Stare  Decisig. 

PARTIES. 

Proper,  see  Banks  and  Banking,  1,  4,  5;  Estoppel,  2;  Pleading,  5. 
Interest,  Sufficiency  of —  Elections  —  Contests. 

1.  Under  §  6,  chap.  54,  L.  1885,  providing  that  an  elector  of  a  county  may 
contest  the  validity  of  an  election  to  locate  a  county  seat,  ?ield,  such  an  elector 
could  maintain  an  action,  the  purpose  of  which  was  to  set  aside  the  removal  of 
a  county  seat,  where  the  election  therefor  had  been  had  under  an  invalid  law. 
Adams  v.  Smith,  94. 

Taxes  —  Action  to  Recover  Back. 

2.  Where  taxes  have  been  paid  to  a  collector  under  protest  and  with  notice 
that  an  action  will  be  brought  to  recover  them  back,  it  is  not  necessary  in  such 
case  to  sue  the  municipality  for  which  he  is  collector,  the  action  may  be 
brought  against  him  personally.     Rush  ton  v.  Burke,  478. 

Improper  —  How  Baised. 

3.  The  objection  that  the  territory  is  improperly  a  party  plaintiff  in  a 
mandarmte  pToceeding  cannot  be  raised  by  demurrer.  Territory  v.  McPherson, 
27. 

4.  Under  §696,  C.  C.  Pro.,  which  provides  that  the  writ  of  mandamiu  "must 
be  issued  *  *  *  upon  the  application  of  the  party  beneficially  interested," 
one  engaged  in  the  retail  liquor  business,  and  having  property  invested 
therein,  has  such  interest  as  makes  him  a  proper  party  plaintiff  in  proceedings 
to  compel  the  county  commissioners  to  fix  the  license  for  carrying  on  that 
business.     The  territory  in  such  case  is  also  beneficially  interest^,     id. 

PAYMENT. 

Necessity  to  plead,  see  Pleading^  6. 

PENALTIES 

See  Pleading  f  5. 

PLEADING. 

Sufficiency,  see  Limitation  of  Actions,  2. 

Complaint  —  Guaranty  — Sufficiency. 

1.  The  complaint  alleged  that  on  the  21st  of  January,  1882,  the  plaintifi 
and  defendant  entered  into  a  written  contract,  whereby  the  plaintiff  appointed 
defendant  his  agent  to  sell  his  corn  cultivators  and  wagons  for  the  counties  of 
M.  and  L. ;  that  among  other  things  defendant  agreed  to  indorse,  guarantee 
and  by  said  contract  guarantees  the  payment  of  all  notes  turned  over  to  plain- 
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tiff  in  settlement  for  machines  and  wagons  sold,  waiving  notice  and  protest  ; 
that  on  May  Ist,  1882,  defendant  sold  and  delivered  to  A.  one  of  said  cultiva- 
tors, and  received  in  payment  a  promissory  note,  dated  that  day,  dne  January 
1st,  1888,  whereby  A.  promised  to  pay  to  the  order  of  said  defendant  $48, 
with  interest  at  ten  per  cent  per  annum  until  paid  ;  that  afterward  said  de- 
fendant assigned  and  delivered  said  note  to  this  plaintiff,  and  there  is  due 
thereon  $43  with  interest  aforesaid.  Meld,  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.     Sames  v.  Spawn,  16. 

2.  Where  a  complaint  against  a  guarantor  allofi^  that  the  defendant,  in 
consideration  that  the  plaintiffs  would  sell  one  H.  certain  goods,  promised  to 
be  answerable  for  the  same  to  an  amount  not  exceeding  $800;  that  on  the  faith 
of  said  promise  they  did  sell  to  said  H.goods  of  the  reasonable  value  of  $442.66; 
that  H.  did  not  pay  for  the  same,  excepting  $103.68,  though  requested  so  to  do; 
that  notice  of  demand  on  H.  and  non-payment  had  been  siven  to  the  defendant; 
that  demand  of  payment  of  $300  had  been  made  upon  nim,  and  that  he  had 
not  paid  the  same,  hM,  that  the  complaint  stated  a  cause  of  action.  Fisk  v. 
Stone,  85. 

Sufficiency — Justice  Court— Frauds,  Statutes  o£ 

8.  Where  in  a  justice's  court  the  plaintiffs  declared  on  a  promise  of  the  de- 
fendant to  pay  the  balance  due  on  a  note  from  one  H.,  if  they  would  deliver  to 
defendant  certain  negotiable  paper  H.  had  left  with  them  as  security  for  the 
payment  of  said  note,  and  the  defendant  answered  that  he  had  never  given 
any  "written  guarantee"  to  pay  said  note,  and  any  verbal  promise  so  to  do 
*'  was  merely  done  in  jest/'  Tidd,  the  answer  was  frivolous  and  that  the  justice 
properly  rendered  judgment  for  the  plaintiffs  on  the  pleadings.  Meld,  also, 
that  the  complaint  allei^ng  the  deposit  of  the  securities  for  the  purpose  above 
stated  by  H.,  the  agent  of  the  defendant,  defendant's  promise  to  pay  the  bal- 
ance due  on  said  note  within  a  reasonable  time  if  plaintiffs  would  deliver  said 
securities  to  him,  the  delivery  of  the  securities,  and  that  he  had  not  paid  the 
same  within  a  reasonable  time,  though  requested  so  to  do,  states  a  good  cause 
of  action.    Dodge  v.  Purber,  217. 

Beplevin. 

4.  In  an  action  of  replevin  where  the  plaintiff  (his  complaint  being  In  the 
ordinary  form)  sought  to  recover  under  a  bill  of  sale  for  the  defendant,  the 
court,  under  a  general  denial,  and  plea  of  title  and  right  of  possession  in  the 
defendant,  permitted  him  to  introduce  evidence  tending  to  snow  that  the  bill 
of  sale,  though  absolute  in  form,  was  in  fact  a  mortgage.  Meld,  proper.  O'Neil 
V.  Murry,  107. 

Penalty— Liability  for. 

5.  By  §  1785,  sub.  6,C.  C,  a  mortgagee,  when  his  mortgage  *•  has  been  satis- 
fied,"  is  required  to  execute  and  acknowledge  a  certificate  of  discharge.  In 
case  of  refusal  he  is  made  liable  to  the  mortgagor  in  a  penalty  of  $100.  A 
complaint  for  this  penalty  alleged  a  tender  after  maturity  of  the  amount  due  on 
the  mortgage  to  the  mortgagee,  the  owner  and  holder;  its  immediate  deposit 
in  his  name  with  notice  m  a  bank  of  deposit  within  the  territory  of  good  re- 
pute, its  still  remaining  there,  and  his  refusal  to  discharge  the  mortgage.  On 
demurrer  to  this  complaint  it  was  held  the  tender  and  deposit  operated  as  a 
satisfaction  of  the  mortgage  under  §  849,  CO.,  which  provides  that  '*an 
obligation  for  the  payment  of  money  is  extinguished  by  a  due  offer  of  pay- 
ment, if  the  amount  is  immediately  deposited  in  the  name  of  the  creditor  with 
some  bank  of  deposit  within  this  territory,  of  good  repute,  and  notice  thereof 
given  to  the  creditor."    Kronebnsch  v.  Baumin,  248. 

Quo  Warranto— Remedy  >- Parties. 

6.  Under  §  2,  chap.  112,  L.  1883,  Comp.  L.,  §705,  providing  that  "townships 
having  two  or  more  villages  *  *  *  may  petition  the  county  commissioners 
for  a  division,  and  whenever  *  *  *  so  petitioned  they  may  *  *  *  divide 
such  townships,"  an  information  in  the  nature  of  quo  ioarranto  by  the  district 
attorney  against  the  supervisors  of  a  township  claiming  to  have  been  created 
by  the  division  of  H.  townsliip,  alleged  that  on  the  6th  of  April,  1888,  the 
township  of  H.  was  a  duly  organized  towimliip  of  P.  county;  that  on  said  date 
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• 

the  oountj  oommlMionera  of  said  eoanty  diTided  said  township  and  ont  of  a 
part  thereof  organized  the  township  of  B.;  that  the  township  of  H.  never  had 
two  or  more  incorporated  villages;  that  the  said  oommissioners  were  never 
petitioned  by  said  township  of  H.  for  a  division;  that  the  petition  upon  whidfc 
the  said  commissioners  acted  was  signed  by  less  than  one-half  of  the  legal 
voters  of  said  township;  that  said  petition  was  not  signed  by  the  enpervisors 
of  said  township,  or  any  of  them;  that  the  defendants  were  elected  to  the 
pretended  offices  of  supervisors  of  said  new  township  of  B.  and  assume  to  hold, 
exercise,  and  are  actually  holding  and  exercising  the  functions  of  said  offices; 
that  after  the  said  pretended  organisation  the  residents  of  the  said  B.  township 
proceeded  to  act  in  all  respects  as  if  the  said  township  had  been  legally  organ- 
ized; that  the  reason  that  all  the  residents  of  said  township  are  not  made  par- 
ties to  the  action  is,  that  there  are  over  five  hundred  of  them  and  it  would  bs 
impracticable  to  bring  them  l>efore  the  court,  and  their  interests  will  be  faith- 
fully represented  by  the  defendant  supervisors.  Seld,  1.  That  quo  warranto 
was  the  proper  remedy.  2.  That  the  district  attorney  was  the  proper  party  to 
bring  the  action,  section  534,  C.  C.  Pro.,  providing  the  "  district  attorney  in 
the  name  of  the  territory,  upon  his  own  information,"  may  briog  an  action 
against  any  person  who  shall  "  unlawfully  hold  or  exercise  any  public  office," 
or  any  number  of  persons  who  "shall  act  *  *  •  as  a  corporation  without 
being  incorporated."  8.  That  it  was  not  necessary  to  join  the  alleged  B.  town- 
ship. 4.  Tnat  the  information  stated  facts  sufficient  to  constitute  a  cause  of 
action.     Territory  v.  Armstrong,  266. 

Faymenty  When  XJnneoessary  to  Plead. 

6.  When  in  an  action  for  the  balance  of  an  account  it  is  alleged  "  no  part 
thereof  has  been  paid  except "  certain  specified  payments,  the  defendant,  under 
a  general  denial,  will  be  permitted  to  prove  other  payments  than  those  staled 
in  the  complaint.    Brown  v.  Forbes,  278. 

PLEDGE  AND  COLLATERAL  SECURITY. 
Enforcement — N^egligenoe  —  Evldenoe  —  Sufficiency. 

On  an  issue  of  a  creditor's  negligence  in  enforcing  collateral  securities  (notetf 
and  a  mortgage)  the  fact  that  the  creditor  placed  them  in  the  hands  of  reput- 
able attorneys  for  collection  would  not  warrant  the  court  in  directing  a  verdict 
in  his  favor  on  this  issue  where  the  evidence  tended  to  show  the  security  was 
lost  by  the  negligence  of  the  attorneys.     Plymouth  C.  Bank  v.  Oilman,  804. 

POLICE  POWER. 

See  C(nutitutional  Law,  6,  8. 

POOR  DEBTORS. 
Examination  and  Discharge  —  Appeal — Beview. 

With  reference  to  the  examination  and  discharge  of  persons  confined  in  jail 
on  civil  process,  g  5547,  Comp.  L.,  provides  that,  ''if  upon  such  examination 
the  judge  before  whom  the  same  is  held,  shall  be  satisfied  the  prisoner  is  en- 
titled to  his  discharge,  he  shall  administer  to  him  "  the  statutory  oath.  Under 
this  section  when  an  order  of  discharge  has  been  made  upon  conflicting  evi- 
dence, the  only  exception  being  to  the  final  order,  the  supreme  court  cannot 
examine  the  evidence  for  the  purpose  of  ascertaining  whether  a  different  con- 
clusion might  not  have  been  reached.  In  such  a  case  the  only  inquiry  is,  is 
the  order  supported  by  any  competent  evidence  ?  If  it  is,  it  must  be  affirmed, 
otherwise,  reversed.  Oakland,  RosBand  Tbhplbton,  JJ.,  dissenting.  Na» 
tional  a.  A.  Bank  v.  Rayman,  402. 

PRACTICE. 

See  Appeal;  Judgment,  and  IHai, 
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PRINCIPAL  AND  AGENT. 
Xvidenoe — Dedaratioiis. 

1.  The  declaiationB  of  an  agent,  to  bind  his  principal,  mast  be  made  at  the 
very  time  he  Is  doing  the  act  he  is  authorized  to  do,  and  most  be  concerning 
the  act  he  is  then  cu>inff.  The  rank  of  the  agent  can  make  no  difference  in 
the  application  of  the  role.    First  N.  Bk.  v.  North,  186. 

Appeal — FrejudloiaL  Error. 

2.  On  an  issae  that  a  chattel  mortgage  was  fraudulent  as  against  the  cred- 
itors of  the  mortgagor  (for  the  purpose  of  showing  intent)  the  court  admitted 
statements  of  the  president  of  the  mortgagee,  made  three  days  after  the  ezecu- 
tion  of  the  mortgage,  at  a  time  when  an  inventory  of  the  chattels  was  being 
taken,  to  the  effect  that  he  marked  the  goods  low  **  so  parties  would  not  attach." 
Heidt  inadmissible,  and  prejudicial  error.    Id. 


Service  of,  see  Jurisdiction,  1,  2. 

PUBLIC  POLICY. 

See  Appeal^  18;  Contract,  1. 

PUBLIC  LANDS. 

Water  rights,  see  Waters  and  Water-courses 

QUO  WARRANTO. 

Parties; "remedy,  see  Pleading,  5. 

RAILROAD  COMPANIES. 

See,  also,  Constitutional  Law,  6.  7  8. 
Trilling  Stock  ~- Evidence,  SufELdenoy. 

1.  In  an  action  against  a  railroad  companv  for  killing  a  horse  through  al- 
leged negligence,  the  undisputed  evidence  showed  that  the  accident  occurred 
at  a  place  where  there  was  a  down  grade;  that  the  train  was  running  from 
eighteen  to  twenty  miles  an  hour;  that  the  horse  came  upon  the  track  from 
five  to  ten  rods  ahead  of  the  engine;  that  the  engineer  immediately  upon  see- 
ing  the  horse  whistled  and  reversed  the  engine;  that  the  brakes  were  applied 
and  every  thing  done  possible  to  prevent  the  accident;  that  the  engine  and 
cars  were  provided  with  the  usual  and  necessary  appliances  for  stopping  them ; 
that  the  employees  in  charge  of  the  train  were  experienced  and  competent 
hands.  It  also  appeared  the  horse  was  hobbled  at  the  time  of  the  accident. 
HM,  the  court  ought  to  have  directed  a  verdict  in  favor  of  the  company. 
Huber  v.  Chicago,  M.  ft  St.  P.  By.  Co.,  8W. 

Statute —  Oonstruotion. 

2.  By  §  679,  C.  C.  Pro.,  making  the  killing  or  injuring  of  stock  by  a  rail- 
road  company  prima  fade  evidence  of  negligence,  it  was  the  design  of  the 
legislature  to  create  a  presumption  of  law,  not  fact.  Its  only  effect  is  to  change 
the  order  of  proof,  ft  is  merely  a  statute  of  procedure  creating  no  new  lia. 
bility.  Negligence  in  fact  is  as  much  the  basis  of  recovery  now  as  before, 
and  if  at  the  dose  of  the  case  there  is  no  evidence  of  negligence  there  can  be 
no  recovery.    Id. 

RAPE. 

Assault  with  Intent  to  Commit  Felony— Indictment  — Suffi- 
cienoy. 

An  indictment  under  §  393,  Pen.  C,  prescribing  a  penalty  for  one  "  who  is 
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fvdlty  of  ftn  assault  with  intent  to  commit  a  felony,"  which  charged  that 
ames  Godfrey,  at,  etc.,  in  and  upon  the  person  of  Mary  Lauterbach,  a  female 
child  under  the  aee  of  seven  years,  did  make  an  assault,  and  her,  the  said 
Mary  Lauterbach,  did  ill-treat,  with  an  intent  to  ravish  and  carnally  know  her, 
the  said  Mary  Lauterbach,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  Territory  of 
Dakota;  hM  sufficient,  on  objection  to  evidence  under  it,  and  on  motion  in 
arrest  of  judgment.     Territory  v.  Qodfrey,  46. 

RATIFICATION. 

Sufficiency,  see  Municipal  Corporations,  2,  9. 

REHEARING. 

Power  to  grant,  see  Appeal,  1. 

REPLEVIN. 

Survival  of,  see  Abatement  and  Bevival. 

Pleading  —  Verdict  —  Judgment. 

In  an  action  of  replevin  the  plaintiff  sought  to  recover  under  two  chattel 
mortgages.  The  defendant,  a  sheriff  with  an  attachment  against  the  mort- 
gagor, contended  one  of  the  mortgages  was  void,  but  did  not  resist  recovery  as 
to  the  other,  only  to  the  property  or  its  value  in  excess  of  this  mortgage.  The 
jury  returned  a  verdict  finding  the  first  mortgage  "void,"  and  that  the  plain- 
tiff was  entitled  to  the  possession  of  the  property,  fixing  its  value  and  the 
plaintiffs  damages.  The  court  thereupon  entered  judgment  that  the  defend- 
ant was  entitled  to  the  possession  of  the  property  or  its  value,  in  excess  of  the 
uncontested  mortgage,  together  with  costs  and  disbursements.  SM,  error, 
and,  1.  Such  a  verdict  is  neither  general  or  special,  and  an  objection  to  its 
reception  should  have  been  sustained.  2.  That  the  special  finding  was  not 
sufficient  to  sustain  the  judgment.  3.  That  in  such  case  it  was  necessary  to 
order  a  new  trial.     Rudolph  v.  North,  79. 

RESCISSION. 

See  Contract,  8. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See,  also,  Municipal  Corporations. 

Creation —  Bonds — Validity  —  Estoppel. 

By  §  10,  chap.  40,  Pol.  C,  it  was  made  the  duty  of  the  county  superin- 
tendent of  schools  '*  to  divide  his  county  into  school  districts,  sub-divide  and 
rearrange  the  boundaries  of  the  same,  when  petitioned  bv  a  majority  of  the 
citizens  residing  in  the  district  or  districts  to  be  affected  by  such  change." 
The  records  of  the  superintendent  showed  the  formation  of  district  64  from 
parts  of  6  and  81  and  that  it  had  afterward  been  dissolved  and  merged  in  the 
original  districts.  During  its  separate  existence  a  number  of  its  citizens  met, 
elected  officers  and  voted  a  tax.  These  officers  afterward  executed  bonds  for 
the  purpose  of  erecting  a  school-house.  In  an  action  on  these  bonds  against 
districts  6  and  81  as  the  successors  of  64,  on  an  issue  of  the  legality  of  its 
organization,  the  defendants  offered  to  prove  that  the  superintendent  had 
never  been  petitioned  as  required  by  law.  The  court  refused  to  permit  the 
proof.  Meld,  error.  Held,  also,  that  the  defendants  were  not  estopped  to 
question  the  legality  of  the  organization  of  district  64.  I^rtmouth  S.  Bac^ 
V.  School  District,  832. 

SET-OFF  AND  COUNTER-CLAIM, 
liiability  on  Attachment  Bond,  not  Subjeot  of. 

By  §   119,  C.   0.   Pro.,   a  counter-claim  '*  must  be  one  existing  in  favor 
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of  A  defendant,  and  against  a  plaintiff,  between  whom  a  several  jadgment 
might  be  had  in  the  action,  and  arising  oat  of  one  of  the  foUowing  caosee  of 
action :  1.  A  eanse  of  action  arising  oat  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  fonndation  of  the  plaintifTs  claim,  or  connected  with 
the  subject  of  the  action.  2.  In  an  action  arising  on  contract,  any  other  caase 
of  action  arising  also  on  contract  and  existing  at  the  commencement  of  the 
action.'*  HM,  that  in  an  action  on  contract,  a  right  of  action  in  favor  of  the 
defendants  on  an  attachment  bond  given  bv  the  plain ti£b  with  two  sareties 
in  a  former  action  on  the  same  contract  woald  not  constltate  a  coanter-claim. 
Schaster  v.  Thompson,  10, 

SHERIFF. 

Deputy,  Acts  ofl 

Under  §  603,  C.  C.  Pro.,  providing  that  foreclosure  sales  bjr  advertisement 
'<  mast  be  made  *  *  *  by  the  sneriff  or  his  depaty,"  and  §  606,  providing 
"the  officer  *  *  *  making  the  sale  shall  immediately  give 'to  the  pur- 
chaser a  certificate  of  sale."  Sdd,  that  a  sale  and  certificate  dj  a  depatv,  not 
in  the  name  of  his  principal,  while  '*  perhaps  irregular,"  was  valid.  Hodgdon 
V.  Davis,  21 

SPECIFIC  PERFORMANCE. 

See  Appeal,  13;  Contract,  1. 

The  Contract^  Suffioienoy  of  the  Svidenoe  to  Establish. 

£.,  a  real  estate  agent,  wrote  to  H.,  the  owner  of  certain  lots,  for  the  agency 
to  sell  them  and  for  the  price  at  which  they  might  be  sold.  Upon  receipt  ol 
the  answer  giving  the  price,  £.  telegraphed  H.  that  he  accepted  nis  offer.  H. 
afterward  refused  to  execute  a  deed.  Held,  there  was  no  sufficient  evidence 
of  a  contract  between  the  parties  to  authorize  a  judgment  of  specific  perform- 
ance.     Edmison  v.  Hancock,  231. 

STARE  DECISIS. 

Office  and  Officer — Compensation. 

A  county  treasurer  is  not  entitled  to  commission  on  money  received  on  the 
sale  of  bonds  for  the  erection  of  a  court-house,  although  the  statute,  §  15,  chap. 
89,  Pol.  C,  as  amended,  chap.  20,  L.  1879,  fixing  the  same  on  which  he  is  to 
have  commission  as  compensation  for  his  services,  ases  this  language:  "  In 
computing  the  amount  collected,  for  the  purpose  of  charging  percentage,  all 
sums,  from  whatever  source  derived,  sliall  be  included  together."  So  held,  on 
the  aathority  of  Territory  v.  Cavanaugh,  8  Dak.  825.  Sandager  v.  Walsh 
County,  81. 

STATUTES. 

See,  also.  Cods  Citations;  Forcible  Entry  and  Detainer;  Pleading,  8;  Baiiroad 

Con^niee^  2. 

Oonntruotion . 

1.  Chap.  52,  Laws  1888,  provided  that  the  county  treasurer  shall  charge  and 
collect  a  certain  sum  as  "compensation  for  publishing"  the  notice  of  delin- 
quent tax  sale,  "  which  sum  shall  be  paid  into  the  county  treasury,  and  the 
county  shall  pay  the  costs  of  publication."  Section  1,  chapter  51,  approved 
March  11,  1887,  provided  that  '*  in  all  cases  where  publication  of  legal  notices 
of  any  kind  are  required,  •  *  *  the  person  *  *  •  shall  be  required  to 
fay  "  the  rates  therein  specified.  A  party  contracted  with  a  ooanty  to  publish 
'*all  notices  •  *  *  at  the  esUblished  rates  approved  March  11,  1887." 
Part  of  the  work  done  by  him  was  publishing  the  delinquent  list.  HM, 
his  compensation  therefor  was  to  be  determined  by  the  act  of  1887,  not 
by  what  the  treasurer  had  charged,  and  that  the  1887  rate  was  in  accordance 
with  the  terms  of  his  contract.  Garland,  J.,  dissenting.  Gossage  v.  Pen- 
nington County,  105. 
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2.  Where  at  the  time  a  contract  was  entered  into  for  the  conatraction  of  a 
building,  a  sub-contractor,  to  acquire  a  lien,  was,  under  ^  656,  C.  G.  Pro., 
required  to  give  the  owner  of  the  property  notice  of  his  intention  to  fomiah 
materials,  but  before  the  materials  were  famished  the  law  was  chuoged, 
dispensing  with  notice  (§  1,  chap.  84,  L.  1883),  held,  that  the  change  affected 
the  remedy  merely  and  that  the  sub-contractor  could  acquire  a  valid  lien  with- 
out the  notice  required  at  the  time  the  construction  contract  was  entered  into. 
St.  Croix  L.  Co.  v.  Mitchell,  215. 

8.  An  act,  chap.  88,  L.  1885,  creating  a  new  county  by  the  segregation  of 
others,  contained  a  provision  that  the  act  should  not  go  into  force  unless  "  a 
majority  of  the  legal  voters  of  said  Kidder  county  and  of  said  range  69  shall 
vote  in  favor  of  said  segregation , "  hdd,  that  a  separate  (not  an  aggregate)  ma- 
jority vote  of  the  county  and  the  range  would  be  required  in  order  to  organise 
the  county.     Van  Dusen  v.  Fridley,  822. 

4.  The  provisions  of  chap.  26,  Laws  1879,  making  unlawful  the  sale  of  in- 
toxicating liquors  without  a  license,  remain  in  force  in  a  county  even  though 
it  may  have  adopted  prohibition  under  the  local  option  law,  chap.  70,  Laws 
1887,  and  a  party  may  be  prosecuted  under  the  act  of  1879,  although  pro- 
hibition was  in  force  in  the  county  at  the  time  of  the  commission  of  the  alleged 
offense  and  had  been  rejected  when  the  indictment  was  found .  Territory  v. 
Pratt,  488. 

Trial  —  Instruotions. 

5.  Where  a  prosecution  for  selling  intoxicating  liquors  rested  on  the  testi- 
mony of  the  prosecuting  witness,  the  court  charged  the  jury  that  the  only 
evidence  they  could  consider  as  to  the  intoxicating  character  of  the  liquor  was 
that  of  this  witness,  "  who  claims  that  he  tasted  it  the  day  he  bought  it,  and 
before  it  left  his  hands  and  control,"  but  informed  them  that  they  had  "  a 
right  to  believe  or  disbelieve  his  testimony,"  and  the  matter  was  purely  one 
of  fact  for  them,  held,  there  was  no  error  committed  under  g  877,  C.  Cr.  Pro., 
which  provides  that  "  in  charging  the  jury  the  court  must  state  to  them  all 
matters  of  law  which  it  thinks  necessary  for  their  information  in  giving 
their  verdict,  and  if  it  state  the  testimony  of  the  case,  it  must,  in  addition, 
inform  the  jury  that  they  are  the  exclusive  judges  of  all  questions  of  fact." 
Id. 

Appeal — Review  —  Sufficiency  of  Evidence. 

6.  Where,  on  a  trial  for  selling  intoxicating^  liquors  without  a  license,  the 
prosecuting  witness  testified  positively  that  he  tasted  the  liquor,  that  it  was 
whiskv,  and  that  he  knew  that  kind  of  liquor  from  having  drank  it  before, 
held,  the  verdict  was  supported  by  evidence.    Id. 

Bepeal. 

7.  During  the  existence  of  a  general  statute,  g  3,  chap.  26,  Laws  1879, 
authorizing  boards  of  county  commissioners  to  fix  liquor  licenses  "  at  the 
rate  of  not  less  than  $200,  nor  more  than  $600  per  year,"  a  statute  was  passed 
incorporating  a  certain  city,  which  contained  a  provision  in  its  charter,  that 
the  board  of  county  commissioners  of  the  county  in  which  the  city  was  located 
should  not,  within  the  limits  of  the  city,  exact  a  license  for  that  business  to 
"  exceed  $150  per  year."  After  this,  the  general  statute  was  amended,  chap. 
71,  Laws  1887,  so  that  the  rate  was  required  to  be  '*not  less  then  $500,  nor 
more  than  $1,000  per  annum,"  and  "all  acts  and  parts  of  acts  inconsistent" 
therewith  were  repealed.  Hddf  that  the  charter  provision  was  not  repealed. 
Territory  v.  McPherson,  27. 

SUBROGATION. 

Bight  of— Mortgage  — Bedemption. 

1.  A.,  the  owner  of  certain  land  on  which  there  were  two  mortgages,  con- 
veyed it  with  covenants  of  warranty  to  B.,  who,  before  the  delivery  of  the 
deed  on  representing  he  was  the  owner,  mortgaged  it  to  C.  and  D.  and  paid  off 
the  prior  liens  though  it  did  not  appear  they  were  due.  These  mortgages 
were  immediately,  recoirled.    Afterward,  B.,  on  the  delivery  of  the  deed, 
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executed  to  A.  a  parchase-money  mortgage,  he  having  no  knowledge  of  C. 
and  D.'b  mortgages.  The  deeds  and  mortgage  were  at  onoe  recorded.  Under 
g  1714,  C.  C.»  providing  that  *' every  person  having  an  interest  in  property 
subject  to  a  lien,  has  a  right  to  redeem  it  from  the  lien,  at  anv  time  after  the 
claim  is  due,  and  hefore  his  right  of  redemption  is  foreclosed,"  held,  as 
against  the  purchase-money  mortgage,  C.  and  D.  were  entitled  to  be  sub- 
rogated to  the  rights  of  the  prior  lien-holders.    Ealschener  v.  Upton,  449. 

Time  of  Bedemption. 

2.  The  provision  in  this  section  as  to  paying  the  lien  '*  at  any  time  after  the 
claim  is  due,"  was  made  for  the  benefit  of  the  lien-holder,  and  no  one  but  him 
can  object  to  its  being  paid  before  it  is  due.   Id. 

SUPPLEMENTARY  PROCEEDINGS. 

Inadequacy  of,  see  Equity,  2. 


Validity,  see  ContiUutional  Law,  9, 10. 

Action  to  Beoover  Back — When  Maintainable. 

1.  Under  g  78,  chap.  28,  Pol.  C,  providing  that  "  when,  by  mistake  or 
wrongful  act  of  the  treasurer,  land  has  been  sold  on  which  no  tax  was  due  at 
the  time,  the  county  is  to  save  the  purchaser  harmless  by  paying  him  the 
amount  of  principal  and  interest  to  which  he  would  have  been  entitled  had  the 
land  been  rightfully  sold."  Hdd^  that  where  the  treasurer  sold  land  not  subject 
to  taxation  (property  of  the  United  States)  the  county  was  liable  to  the  pur- 
chaser for  the  amount  paid  and  the  statutory  interest,  thirty  per  cent  per  an- 
num.   Trifp,  C.  J.,  dissenting.    Wallace  v.  Stutsman  County,  1. 

Bights  of  Mortgagee. 

2.  A  mortgagee  has  no  such  interest  in  the  land  as  will  enable  him  to  re- 
deem it  from  a  void  tax  sale  and  recover  back  the  money,  although  it  was  i>aid 
under  protest.    Teuflbton,  J.,  dissenting.     Rushton  v.  Burke,  478. 

TRIAL. 

See,  also.  Chattel  Mortgages,  4,  6;  ConstUutional  Law,  8;  Oriminai  Law,  8,  9, 

10, 11;  Statutee,  5. 

Argument  of  Counsel  —  Appeal  to  FrGgudioe. 

1.  In  a  prosecution  for  obtaining  property  under  false  pretenses  by  means  of 
a  mortgage  which  the  defendant  daimed  was  given  to  him  for  a  patent  right, 
the  prosecuting  attorney,  in  his  closing  argument  to  the  jury,  stated:  "  Some 
one  nad  said  there  are  three  kinds  of  robbers;  daylight  robbers,  robbers  in  the 
night  and  patent-right  lobbers."  Held,  these  remarks  would  not  warrant 
granting  a  new  trial.    Territory  v.  Ely,  128. 

Case  for  Jury. 

2.  Held,  that  the  connection  between  the  two  fires  (the  one  alleged  to  have  been 
negligently  set  out  by  the  defendant  and  the  one  that  destropred  plaintiff's  prop- 
erty) described  on  the  former  appeal,  5  Dak.  444,  41  N.  W.  Rep.  609,  was,  on 
the  second  trial,  shown  to  be  sucn  as  required  the  submission  of  the  case  to  the 
ury.    Pielke  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  444. 

TROVER  AND  CONVERSION. 

Title,  SuMcienoy  of  Bvidenoe  to  Sustain. 

1.  In  an  action  for  the  conversion  of  certificates  of  deposit  by  an  indorsee 
bank,  against  persons  who  had  taken  them  from  its  correspondent  on  an  attach- 
ment  against  its  immediate  indorser,  the  fact  that  the  plaintiffbank  on  hearing 
of  the  dishonor  of  the  certificates  charged  them  back  to  the  indorser  on  his  ac- 
count, is  not  sufllcient  evidence  of  want  of  title  to  the  certificates  to  authorize 
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the  court  in  directing  a  verdict  against  the  plaintiflf  bank.    Fint  Nat.  Bk.  ▼« 
Dickson,  801. 

Orowin^  Crops—  Bights  of  Mortgagee. 

2.  In  an  action  of  trover  by  a  mortgagee  of  a  crop  being  raised  on  shares, 
against  the  owner  of  the  land  who  had  taken  possession,  harvested  and  con- 
verted the  crop  to  his  own  use  under  an  alleged  prior  agreement  with  the 
mortgagor,  the  parties  to  the  suit  treated  the  owner  and  mortgagor  as  occupj- 
ing  the  relation  of  landlord  and  tenant,  and,  there  being  evidence  that  the 
mortgage  was  duly  filed  prior  to  the  making  of  the  agreement  under  which  the 
defendant  took  possession,  and  that  the  vflue  of  the  share  taken  (after  being 
harvested)  was  about  equal,  or  exceeded  the  mortgagee's  interest,  hM,  the 
court  properly  refused  to  direct  a  verdict  in  favor  of  the  defendant.  Perry  v. 
Beaupre,  49. 

Measure  of  Damages  —  Trial — Instruotions. 

8.  The  measure  of  damages  for  the  conversion  of  personal  property  by 
S  4&&S,  C.  L.,  is  the  value  of  the  property  at  the  date  of  the  conversion  with  in- 
terest thereon,  or  where  the  action  is  prosecuted  with  reasonable  diligence,  the 
highest  market  value  at  any  time  between  the  conversion  and  verdict  at  the 
option  of  the  injured  party.  The  plaintiff  in  his  complaint  demanded  judg- 
ment for  the  value  at  the  date  of  the  conversion  with  interest.  The  court 
over  objection  admitted  proof  of  value  intermediate  the  conversion  and  verdict; 
but  in  its  charge  to  the  jury  limited  the  damages  to  the  value  at  the  date  of 
the  conversion  with  interest.  There  was  no  sufficient  evidence  of  the  value  of 
the  property  at  the  date  of  the  conversion  to  support  the  verdict;  held,  the 
judgment  must  be  reversed.     Thompson  v.  Schaetzel,  264. 

Election  of  Measure  of  Damages. 

4.  The  question  of  the  plaintiff's  election  of  the  measure  of  damages  he  will 
rely  upon  under  this  statute  considered,  but  not  determined.     Id. 

USURY. 

D.  entered  into  a  contract  with  H.  whereby  he  loaned  him  a  certain  sum  of 
money  and  took  his  note  and  mortgage  therefor,  which  was  also  made  to  in- 
clude a  first  mortgage  on  the  property,  which  D.  agreed  to  pay  off,  and  the 
entire  debt  bore  interest  at  the  highest  rate  allowed  by  law.  At  the  time  D. 
did  not  pay  off  the  first  mortgage,  which  drew  a  much  lower  rate  of  interest. 
Held,  the  contract  was  not  usurious.     Hodgdon  v.  Davis,  21. 

VERDICT. 

See  Appeal,  15  ;  Criminal  Law,  11 ;  Jury,  3  ;  BepUvin. 

WAIVER. 

See  Intwranee, 

WARRANTY. 

* 

See  Mortgage^  8. 

WATERS  AND  WATER-COURSES. 

Water  rights  —  Priority. 

1.  The  right  of  a  homestead  settler  to  the  use  of  the  water  flowing  over 
land,  is  superior  to  that  of  one  entering  upon  the  land  under  the  United  States 
statutes  and  customs  of  miners  in  the  locality,  and  locating  a  water  right  sub- 
sequent to  the  settler*s  occupancy,  but  prior  to  his  final  proof.  Frahcib  and 
Garland.  JJ.  ,  dissenting.     Sturr  v.  Beck,  71. 

Ix^unctioii  —  Estoppel. 

2.  In  such  case  where  S.,  the  water-right  claimant,  sought  to  restrain  B. 
from  diverting  the  waller,  it  appeared  that  he,  S.,  in  1880,  without  a  grant. 
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went  upon  land  on  which  B.'fl  grantor  had  settled  in  1877,  and  located  a  water 
right  according  to  the  recognized  caatom  of  the  locality  where  the  land  was 
situated,  constructed  his  ditch  and  had  the  uninterrupted  use  of  the  water  for 
the  purpose  of  irrigation  till  B.  diverted  it  in  1886  ;  that  B.'s  grantor  in  1879 
applied  to  enter  the  land  as  a  homestead,  made  his  final  proof  in  1888,  received 
his  patent  the  same  year  and  conveyed  the  land  to  B.,  with  covenants  of  war- 
ranty in  1884.  It  also  ppeared  that  B.'s  grantor  in  1882  entered  into  an  agree- 
ment with  S.,  in  reference  to  the  construction  of  another  ditch  in  which,  by 
way  of  recital,  it  was  stated  S.  owned  this  water  right ;  this  agreement  was 
recorded  at  the  time.  The  patent  to  B.'s  grantor  contained  the  usual  condition 
of  being  *' subject  to  any  vested  and  accrued  water  rights. '*  EM,  that  B.'8 
grantor  was  the  prior  appropriator  of  the  water  right,  and  S.  had  no  right  of 
action.    Fbangis  and  Caklakd,  JJ.,  dissenting.    Id. 
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